to 


Xibrar\> 

oftbc 

"University  of  Toronto 


A  TREATISE 


ON  THE   LAW   OF 


SALES  OF  PERSONAL  PROPERTY, 


WITH 


ILLUSTRATIONS  FROM  THE  FOREIGN  LAW. 


BY  WILLIAM  W.fx  STORY. 


FOURTH  EDITION. 
BY  EDMUND   H.  BENNETT. 


BOSTON: 

LITTLE,   BROWN,  AND   COMPANY. 
1871. 


Entered  according  to  Act  of  Congress,  in  the  year  1853,  by 

WILLIAM   W.    STORY, 

In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massachusetts. 


Entered  according  to  Act  of  Congress,  in  the  year  1862,  'by 

WILLIAM   W.    STORY, 

In  the  Clerk's  Office  of  the  District  Court  of  the  District  of  Massachusetts. 


Entered  according  to  Act  of  Congress,  in  the  year  1871,  by 

WILLIAM    W.   STORY, 

In  the  Office  of  the  Librarian  of  Congress  at  Washington. 


CAMBRIDGE: 
PRESS  OF  JOHN  WILSON  AND  SON. 


TO 

CHAELES   SUMNEK,,  ESQ., 

THIS     TREATISE     IS     INSCRIBED     BY    HIS     FRIEND, 

THE    AUTHOR. 


ADVERTISEMENT  TO  THE  FOURTH  EDITION. 


THE  last  Edition  of  this  treatise  was  much  enlarged  by 
Judge  Perkins,  of  Salem,  in  eighteen  hundred  and  sixty- 
two,  but  without  any  mark  to  distinguish  his  valuable 
additions  from  the  original  text. 

In  the  preparation  of  this  Edition,  over  three  hundred 
volumes  of  reports  have  been  personally  examined  by 
the  editor,  and  the  recent  law  on  this  subject  gleaned 
therefrom,  and  some  earlier  cases  added  not  before  cited. 
Several  entirely  new  sections  have  been  written,  besides 
other  additions  to  both  text  and  notes,  and  about  nine 
hundred  cases  have  been  for  the  first  time  referred  to. 
A  new  table  of  contents  has  been  prepared  and  inserted 
immediately  after  the  table  of  cases,  and  some  typo- 
graphical errors  in  the  last  edition  have  been  corrected. 
The  new  matter  in  this  edition  is  generally  enclosed  in 
brackets,  thus  [  ]. 

Notwithstanding  these  additions,  by  a  change  in  the 
typographical  arrangement,  the  size  of  the  volume  has 
not  been  increased. 

EDMUND  H.  BENNETT. 
BOSTON,  January  1,  1871. 


ADVERTISEMENT  TO  THE   SECOND  EDITION. 


IN  preparing  the  Second  Edition  of  the  present  trea- 
tise, the  whole  work  has  been  thoroughly  revised,  and 
material  additions  have  been  made.  It  is  believed  that 
all  the  important  cases  adjudged  since  the  publication 
of  the  previous  Edition  have  been  cited  in  the  notes, 
while  whatever  new  development  or  modification  of 
principle  has  appeared,  will  be  found  also  embodied  in 
the  text.  The  continental  jurisprudence  has  been  dili- 
gently examined  and  incorporated  into  its  pages  by  way 
of  illustration.  The  favor  with  which  this  work  has 
been  received  by  the  profession  has  prompted  the  author 
to  use  his  best  endeavors  to  render  it  more  complete  and 
worthy  of  their  approval,  and  it  is  earnestly  hoped,  that 
in  its  present  form,  its  value  as  well  as  its  bulk  has  been 
increased. 

W.  W.  STORY. 

BOSTON,  1853. 


PREFACE. 


SIR  EDWARD  COKE,  in  the  preface  to  the  8th  part 
of  his  Keports,  says  :  "  As  naturalists  say  that  there  is 
no  kind  of  fowl  of  the  wood,  or  of  the  plain,  that  doth 
not  bring  somewhat  to  the  building  of  the  Eagle's 
nest,  —  some,  cinnamon,  or  things  of  price,  some,  juniper, 
or  things  of  lesser  value  ;  so  ought  every  man,  according 
to  his  power,  place,  and  capacity,  to  bring  something  to 
the  adorning  of  our  great  Eagle's  nest,  our  own  dear 
country ;  "  and  these  presents  I  have  brought  to  that 
great  Eagle's  nest,  the  Law. 

There  is  probably  no  portion  of  law,  which  is  subject 
to  more  constant  changes  and  additions,  than  that  re- 
lating to  Sales  of  Personal  Property.  The  continual 
increase  of  commerce,  not  only  gives  birth  to  new 
questions,  but  materially  modifies  established  doctrines. 
The  doctrine  of  implied  warranty,  for  instance,  which 
is  one  main  branch  of  the  Law  of  Sales,  is  almost  en- 
tirely the  growth  of  very  late  years,  and  can  scarcely 
even  now  be  said  to  be  settled.  No  treatise,  therefore, 
which  does  not  embody  the  result  of  the  late  decisions, 
can  be  at  all  adequate  to  the  solution  of  many  embar- 
rassing questions  relating  to  Sales,  which  are  daily 
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arising ;  and  inasmuch  as  the  principal  treatises  on  this 
subject,  which  pretend  to  any  fulness,  were  published  at 
a  comparatively  early  date,  and  do  not  contain  an  ex- 
position of  the  law  relating  thereto  in  its  present  state, 
a  work  embodying  the  more  modern  doctrines  and  rules 
would  seem  to  be  needed  for  this,  if  for  no  other  reason. 
The  principal  English  treatises  on  Sales  of  Personal 
Property,  are  those  of  Mr.  Brown,  Mr.  Eoss,  Mr.  Long, 
and  Mr.  Bell,  —  the  first  being  a  treatise  of  much  merit, 
upon  the  Scottish  law,  and  the  last  being  a  small  and 
posthumous  work  by  Mr.  Professor  Bell,  containing  an 
able  sketch  or  outline  of  the  Scottish  law,  but  being 
merely  an  outline.  The  work  of  Mr.  Eoss  was  printed 
in  1811,  and  its  incompleteness  was  the  reason  stated 
by  Mr.  Long  for  the  work  on  the  same  subject,  pub- 
lished by  the  latter  in  1821.  Mr.  Long's  work,  however, 
although  it  has  been  greatly  enlarged  and  improved  by 
the  labors  of  Mr.  Eand,  is  very  inaccurate  and  incom- 
plete, and  is,  to  say  the  least,  no  improvement  on  the 
work  of  Mr.  Eoss.  Mr.  Eand,  the  learned  editor,  in  his 
preface  to  his  edition  of  Mr.  Long's  work,  makes  much 
complaint  of  its  deficiencies,  and  says :  "  By  reason  of 
the  want  of  proper  divisions  of  the  subject  in  the  original 
treatise,  and  of  a  proper  classification  and  arrangement 
of  the  matters  contained  under  each  head,  defects  which 
could  not  now  be  remedied,  it  would  be  much  better  to 
write  a  new  treatise,  than  to  endeavor  to  supply  the  de- 
ficiencies of  the  original  work."  In  America,  no  work 
has  been  written  on  this  subject,  if  we  except  the  very 
able  outline  by  Mr.  Chancellor  Kent,  contained  in  his 
Commentaries  on  American  Law.  A  full  and  new 
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treatise,  which  shall  contain  an  exposition  of  the  whole 
body  of  law  relating  to  Sales,  as  it  now  exists  in  America 
and  England,  and  which  shall  elucidate  and  systematize 
the  various  conflicting  authorities,  and  establish  the  rules 
of  this  branch  of  law  upon  the  basis  of  principle,  seems, 
therefore,  to  be  greatly  needed,  both  for  the  student  and 
the  practitioner.  Towards  such  an  end  all  my  efforts 
have  been  directed  in  the  present  work,  but  I  have  not 
the  presumption  to  suppose,  that  I  have  been  so  fortu- 
nate as  to  accomplish  it. 

Other  reasons  have  conspired  to  induce  the  prepa- 
ration of  the  present  volume.  In  preparing  a  condensed 
statement  of  the  law  relating  to  Sales  of  Personal 
Property  for  a  previous  treatise  on  the  law  of  Contracts 
not  under  Seal,  I  sought  in  vain  for  some  treatise,  which 
should  explain  the  apparent  confusion  and  contradiction 
of  cases,  which  so  continually  embarrass  the  student  in 
this  branch  of  the  law  ;  and  the  doubts  and  difficulties, 
with  which  I  was  beset  at  every  step,  induced  me  to 
undertake  the  present  task,  in  the  hope  that  I  might  be 
able,  in  some  measure,  to  clear  up  the  intricacies  of  this 
subject,  and  reduce  it  to  some  system.  One  great  ob- 
scurity, for  instance,  in  which  the  subject  is  involved,  is 
to  be  found  in  a  careless  use,  both  in  the  treatises  and 
in  the  cases,  of  the  term  "  delivery,"  to  mean  one  thing, 
when,  in  fact,  it  means  several  entirely  different  things. 
And  as  the  answer  to  the  question,  "  What  constitutes  a 
delivery  ? "  depends  upon  what  is  meant  by  delivery  in 
the  particular  case,  and  cannot  be  given  without  refer- 
ence to  the  position  of  the  parties,  and  to  the  object  of 
the  question,  this  indiscriminate  use  of  the  term  must 
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necessarily  tend  greatly  to  confuse  the  student  as  to 
the  legal  liabilities  of  the  parties.  No  labor  has  been 
spared,  in  the  present  work,  to  clear  up  the  obscurity 
on  this  subject ;  and  it  is  hoped,  that  the  rules  in  respect 
to  delivery,  herein  laid  down,  will  afford  the  clew  to  the 
labyrinth  of  apparently  contradictory  cases. 

In  the  course  of  this  volume  continued  reference  is 
made  to  the  Foreign  Law,  particularly  to  that  of  France, 
which  is  the  most  important  expression  of  the  law  of 
Continental  Europe,  and  to  the  Scottish  Law  which  is  a 
compound  of  the  Roman  and  the  Common  Law.  The 
Code,  Institutes,  and  Digest,  as  well  as  the  works  of 
Pothier,  Duranton,  and  Duvergier,  have  been  studiously 
consulted,  and  to  them,  and  the  admirable  treatises  of 
Brown,  Bell,  and  Kent,  I  have  been  much  indebted. 
Wherever  the  Common  Law  was  found  to  be  deficient, 
or  unfounded  in  principle,  or  a  dead  form,  —  while  the 
Foreign  Law  was  the  reverse,  I  have  not  scrupled  to 
give  preference  to  the  latter,  in  the  feeling,  that  Law, 
the  life  of  which  is  Right,  should  be  above  the  prejudice 
of  national  boundary,  and  should  reject  its  own  unjust 
offspring  in  favor  of  the  foreign  children  of  Justice. 
Nor  have  I  hesitated  to  challenge  all  rules,  which  seemed 
devoid  of  principle,  and  to  use  my  best  argument  against 
them.  Perhaps  it  would  seem,  to  some  persons,  more 
becoming,  had  I  omitted  such  argument ;  but  believing 
that  it  is  the  duty  of  every  legal  writer  to  endeavor,  in 
so  far  as  in  him  is,  to  remove  from  the  law  every  re- 
proach and  blemish,  and  to  establish  it  upon  the  eternal 
basis  of  Justice  and  Right,  I  have  not  felt  at  liberty  to 
omit  my  testimony  against  whatever  has  seemed  to  be 
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merely  arbitrary  and  unjust.  For,  as  was  well  said  by 
Lord  Bacon,  the  debt  a  man  owes  to  his  profession  is 
best  performed,  if  he  "  be  able  to  visit  and  strengthen 
the  root  and  foundation  of  the  science  itself;  thereby 
•not  only  gracing  it  in  reputation  and  dignity,  but  also 
amplifying  it  in  profession  and  substance."  And  I  also, 
a  humble  follower  after  that  great  mind,  have  come  to 
the  study  of  the  laws  "  with  a  mind  and  a  desire,  that 
the  same  laws  should  be  better  for  my  industry." 

He  who,  when  this  work  was  begun,  was  at  my  side 
to  help  and  encourage  me,  is  now  no  longer  among  the 
living.  His  eyes  have  never  beheld  even  a  written  line, 
and  one  of  my  greatest  rewards  is  denied  me.  After  his 
dear*  countenance  was  hidden  from  me,  and  his  spirit 
had  passed  beyond  this  earthly  horizon,  like  the  full- 
orbed  sun  at  the  close  of  a  long  serene  day,  only  the 
twilight  of  memory  was  left  in  which  to  finish  my  task. 
Then,  alone,  without  his  cheering  presence  to  enlighten 
me,  but  yet  in  obedience  to  his  living  wishes,  I  have 
finished  to  his  memory  what  I  began  for  his  delight. 

W.  W.  STORY. 

BOSTON,  February  12,  1847. 
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1.  Definition  of  sale. 

2.  Sale  under  Roman  and  Foreign  Law. 

3.  4,  5,  6,  7.  Distinction  from  English  and  American  definition. 
8.  Sale  under  English  and  American  Law. 
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9.  Parties  incompetent  to  contract. 

10.  Lunatics. 

11,  12.  Idiots. 

13.  Distinction  between  English  and  American  Law  as  to   contracts  of 
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14.  Modification  of  general  rules. 

15.  Drunkards. 
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17.  Outlaws  and  persons  attainted. 

18.  Aliens. 
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20.  Infants  under  Common  Law,  Roman  and  Foreign  Laws. 

21.  Distinction  between  contracts  of  infants  with  adults  and  other  contracts. 

22.  Classes  of  contracts  by  infants. 

23.  Executory  contract  of  infant  voidable. 

24.  Not  so  when  consideration  is  retained  by  infant. 

25.  25  a.  When  the  rule  is*  reciprocal. 
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26.  When  executed  contracts  of  infant  are  voidable. 

27.  Infancy  not  a  defence  in  actions  founded  in  tort  or  in  positive  fraud. 

28.  All  contracts  vitiated  by  fraud. 

29.  Distinction  between  void  and  voidable  contracts  of  an  infant. 

30.  What  constitutes  a  ratification  of  an  executory  contract  of  an  infant. 

31.  When  the  ratification  is  void. 

32.  What  contracts  of  infant  are  absolutely  binding. 

33.  Contracts  for  necessaries. 

34.  Definition  of  necessaries. 

35.  When  question  of  necessaries  is  to  be  decided  by  the  Court,  and  when 

by  the  jury. 

36.  All  contracts  for  necessaries  with  infants  made  at  risk  of  seller. 

37.  Infants  bound  to  pay  reasonable  price  for  necessaries. 

38.  Not  liable  for  wares  purchased  to  carry  on  a  trade  to  earn  livelihood. 

39.  Contracts  to  pay  a  certain  and  definite  sum  for  necessaries  voidable. 
39  a.  When  a  father  is  liable  on  a  contract  made  by  an  infant. 

40.  Married  women  under  Common  Law. 

41.  42,  43.  Revision  of  law  greatly  needed. 

44.  Rule  of  Common  Law.     Not  personally  liable. 

45.  Exceptions  to  general  rule. 

46.  When  husband  is  cimliter  mortuus. 

47.  When  husband  is  an  alien. 

48.  When  husband  is  legally  presumed  to  be  dead. 

49.  Married  woman  can  carry  on  a  trade  by  custom  of  London,  and  in  some 

of  the  United  States. 

50.  When  husband  deserts  his  wife. 

51.  When  divorced  mensa  et  thoro. 

52.  53,  54.  When  husband  is  liable  on  contract  of  wife. 

55.  Consent  presumed  when  goods  are  necessaries. 

56.  When  cohabitation  is  presumption  of  consent. 

57.  When  a  contract  with  married  woman  is  at  peril  of  vendor. 

58.  In  cases  of  fraudulent  misrepresentation  by  married  woman,  she  is  liable 

in  trover  if  she  retains  the  goods. 

59.  Goods  obtained  without  fraudulent  misrepresentation  by  married  woman, 

cannot  be  retaken  by  the  vendor. 

60.  Husband  not  liable  if  credit  is  given  to  a  married  woman  exclusively. 

61.  Responsibility  of  husband  after  separation. 

62.  Not  liable  for  necessaries  furnished  his  wife  after  separation  for  adultery. 

63.  Unless  he  permits  her  to  remain  in  his  house. 

64.  Not  liable  when  wife  elopes  voluntarily,  without  sufficient  cause. 

65.  Distinction  between  elopement  and  elopement  with  an  adulterer. 

66.  When  husband  is  liable  if  wife  does  not  live  with  him. 

67.  Seamen. 

68.  69.  Slaves. 
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Section 

70.  Sales  by  agents. 

71.  Distinction  between  special  and  general  agents. 

72.  Rights  of  agent.     Compensation. 

73.  Right  to  sue  in  behalf  of  principal. 

74.  Duties  of  agent. 

75.  Liabilities  of  an  agent.     To  principal. 

76.  To  third  persons. 

77.  Effect  of  ratification  by  principal. 

78.  Classes  of  agents. 

79.  Auctioneers. 

80.  When  an  auctioneer  becomes  agent  for  both  parties. 

81.  Auctioneer  not  personally  liable  as  vendor. 

82.  When  he  can  sue  in  his  own  name. 

83.  When  liable  to  vendee. 

84.  General  liability  of  auctioneers. 

85.  Brokers. 

86.  Commission.     Compensation. 

87.  For  whom  a -broker  is  agent. 

88.  Broker  cannot  delegate  his  trust  to  a  clerk  or  sub-agent. 

88  a.  Broker  can  sue  in  his  own  name  if  the  principal  is  undisclosed. 

89.  When  he  cannot  act  as  agent  of  both  parties. 

90.  How  far  principal  is  bound  by  acts  of  broker. 

91.  Factors.    Definition. 

92.  Commission. 

93.  Can  buy  and  sell  in  his  own  name. 

94.  Liability  of  purchaser  to  consignor. 

95.  Duties  of  factors. 

96.  Receipt  of  notes  by  factors. 

97.  Lien  on  goods ;   their  proceeds  and  securities  given  for  them,  by 

factors. 

98.  When  factors  may  sell  for  advances  made,  or  liabilities  incurred  upon 

a  consignment. 

98  a.  When  liable  for  damages  for  such  sale. 
98  6.  Measure  of  damages. 

99.  Factors  bound  to  obey  the  exact  orders  of  principal. 

100.  Liability  for  breach  of  orders. 

101.  When  a  general  agent. 

102.  Care  required  from  factors. 
102  a.  Ordinary  diligence  required. 
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103.  Factors  cannot  delegate  their  authority  without  express  consent  of 

principal. 

104.  Factors  cannot  pledge  goods  of  principal  for  their  own  debts. 

105.  Can  deliver  to  auctioneer  for  sale,  who  can  safely  advance  money  on 

them. 

106.  When  factors  can  pledge  negotiable  paper  for  their  own  debts. 

107.  Securities. 

108.  Ships1  husbands. 

109.  Masters  of  ships.     General  authority. 

110.  111.  Rights. 

112.  To  purchase  equipments,  &c.     To  borrow  money. 

113.  When  master  alone  is  liable.     When  owner.     When  both. 

114.  Master's  right  to  sell  vessel. 

115.  What  constitutes  moral  necessity  of  sale. 

116.  117,  118.  When  master  may  sell  the  cargo,  or  part  of  it. 

119.  Partners. 

120.  Distinction  between  partners  and  general  agents. 

121.  When  one  partner  may  bind  his  copartners  as  to  third  parties. 

122.  Credit  given  exclusively  to  one  partner  not  binding  on  his  copartners. 


CHAPTER  IV. 

MUTUAL  ASSENT   OF   THE   PARTIES. 

124.  Mutual  assent. 

125.  May  be  express  or  implied. 

126.  127.  When  a  verbal  offer  of  sale  must  be  accepted. 

128.  When  mutual  assent  will  be  implied. 

129.  Consent  through  letters. 

130.  Rule  of  Civil  Law. 

131.  Orders  for  merchandise. 

132.  When  assent  is  implied  from  silence. 

133.  134.  Effect  of  insanity  and  death. 

135.  Rule  of  English  Law  and  Civil  Law,  the  same. 

136.  Assent  to  exact  terms  necessary. 

137.  Written  agreement  the  final  terms  of  sale. 

138.  Wrong  goods  sent  by  mistake.     Duty  of  consignee. 

139.  Assent  must  be  given  freely. 

139  a.  Sale  by  operation  of  law  in  cases  of  trover,  &c. 

140.  Duress. 

141.  Mistake. 

142.  143.  Of  law. 

144.  Money  paid  under  mistake  of  law. 
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145,  146.  Mistake  of  material  fact. 

147.  Mistake  of  person. 

148.  Mistake  of  nature  of  article. 

149.  Mistake  of  existence  of  article. 

150.  Mistake  of  nature  of  contract. 

151.  Mistake  as  to  extent  or  quantity  of  article. 
152;  Articles  sold  together  by  mistake. 

153.  Mistake  of  price. 

154.  Distinction  between  articles  of  arbitrary  and  of  absolute  value. 

155.  Mistake  as  to  vendor's  title  or  extent  of  interest. 

156.  Warranty  when  mistake  occurs. 

157.  Distinction  between  mistake  and  ignorance  of  facts. 
157  a.  Reasonable  time. 

158.  Fraud  denned. 

159.  Effect  of  fraud  on  sale. 

160.  Fraud  must  be  clearly  proved  to  vitiate  contract. 

161.  Distinctions  of  kinds  in  Roman  Law. 

162.  Dolus  bonus  in  Roman  and  Scottish  Law. 

163.  Distinction  between  Common  Law  and  Roman  Law. 

164.  Kinds  of  fraud. 

165.  Misrepresentation. 

165  a.  Personal  guilt  not  necessary  to  avoid  sale. 

166.  Misrepresentation  must  be  as  to  material  fact. 

167.  Must  actually  mislead  other  party  to  his  injury. 

168.  Contract  cannot  be  enforced  when  buyer  is  deceived. 

169.  Misrepresentation  must  have  been  rightfully  relied  on  as  an  actual  fact. 
169  a.  False  expressions  of  belief  or  opinion. 

170.  Warranty  safest  for  vendee. 

171.  Distinction  between  expression  as  opinion,  or  as  fact. 

172.  Distinction  between  Law  and  Equity,  as  to  extrinsic  facts. 
172  a.  Misrepresentation  as  to  solvency. 

173.  Misrepresentation  by  third  persons. 

174.  175.  Concealment.     When  fraudulent. 

176,  177.  Concealment  as  to  subject-matter.  ^ 

178.  Of  extrinsic  facts. 

179.  Distinction  of  rule  as  to  concealment  of  extrinsic  circumstances,  and 

of  intrinsic  qualities. 

180.  Distinction  between  concealment  in  executed  and  executory  contracts. 

181.  Relations  of  trusts,  &c. 

182.  182  a.  When  fraud  is  presumed. 
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CHAPTER  V. 
i 

THE  SUBJECT  OP   SALE. 

Section 

183.  Subject  of  sale. 

184.  Present  sale. 

185.  Sale  of  expected  increase  or  natural  product. 

186.  186  a.  Present  and  executory  sales  of  a  mere  contingency. 

187.  Subject  of  sale  must  have  actual  value. 

188.  Must  belong  to  vendor. 

189.  Rule  of  Roman  Law. 

190.  Rule  of  old  Common  Law. 

191.  Sales  in  market  overt,  &c. 

192.  Sales  of  negotiable  instruments  in  market  overt. 

193.  Distinction  between  Common  Law  and  Roman  Law. 

194.  Common  Law  restricted  by  statute. 

195.  196.  Recovery  of  stolen  goods. 

197.  Statute  as  to  sale  by  agents. 

198.  Statute  as  to  sale  of  horses. 

199.  199  a.  American  Rule.     Sales  of  negotiable  paper. 

200.  Distinction  between  fraudulent  and  felonious  possession  of  vendor. 

201.  Sale  without  knowledge,  &c.,  of  actual  owner. 

202.  Sales  by  agents. 

203.  Total  failure  of  title  of  vendor.    Rights  of  vendee. 
203  a.  Rule  as  to  sale  of  lands. 

204.  Complete  title  to  only  part  of  articles  sold. 

205.  Specific  performance  of  contract. 

206.  Subject  of  sale  must  be  legal  and  moral. 

207.  Articles  prohibited  by  statute. 

208.  Rule  as  to  smuggled  goods. 

210.  As  to  unwhole'some  provisions. 

211,  212,  213,  214.  As  to  wild  animals. 

215.  Sale  when  vendor  has  a  qualified  property. 
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THE   PRICE. 

216.  Price  necessary  for  a  sale. 

217.  What  constitutes  a  legal  price. 

218.  Must  be  in  money  or  its  negotiable  representative. 

219.  Rule  as  to  bills  of  exchange,  &c. 

220.  220  a,  220  6,  220  c.  Price  must  be  certain.    Fixing  price. 
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221,  222.  Rule  when  no  price  is  stated. 

223.  Must  be  an  actual  price. 

224.  Inadequacy  of  price. 

225.  Payment  of  whole  price.   . 

226.  Rights  of  vendor  to  rescind  contract. 


CHAPTER  VII. 

OF  THE  DIFFERENT   SPECIES   OF   CONTRACTS   OF   SALE. 

227,  228.  Different  kinds  of  sale. 

229.  Express  and  implied  contracts. 

230.  General  usage.     Custom  of  trade. 

231.  Definition  of  executed  contracts. 

232.  Definition  of  executory  contracts. 

233.  Executory  contracts  of  things  to  be  manufactured. 

234.  When  stipulated  instalments  of  price  are  paid. 

235.  Where  materials  are  supplied  by  vendee. 

236.  Executed  on  one  part  and  executory  on  the  other. 

237.  Where  credit  is  given. 

238.  Where  purchase-money  is  advanced. 

239.  When  executory  contracts  are  within  Statute  of  Frauds. 
239  a.  Rights  of  party  injured  by  breach  of  executory  contract. 

240.  Definition  of  entire  contract. 

241.  Entire  contract  according  to  Statute  of  Frauds. 

242.  Severable  contracts  defined. 

243.  Entire  and  severable  contracts. 

244.  Distinctions  between  entire  and  severable  sales. 
244  a.  Rule  of  distinction. 

245.  245  a,  245  6.' Enforcement  and  rescission  of  entire  contracts. 

246.  Definition  of  conditional  contract. 

247.  Condition  precedent. 

248.  Condition  subsequent. 

249.  Sale  "  on  arrival."    Contract  on  "  sale  and  return." 

250.  Sale  "  on  trial." 

251.  Performance  of  condition  precedent. 

252.  Rule  of  distinction  between  precedent  and  subsequent  conditions. 

253.  253  a.  Implied  conditions. 
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CHAPTER  VIII. 

OP   THE  STATUTE   OF  FRAUDS  AS  APPLICABLE  TO  A    CONTRACT 

OF   SALE. 
Section 

254,  255.  Form  of  Contract  of  Sale. 

256.  Statute  of  Frauds. 

257.  Meaning  of  word  "  agreement "  in  §  4. 

258.  Time  of  performance. 

259.  Section  17.     Statute  of  Frauds. 

260.  260  a.  Meaning  of  word  "  contract "  in  §  17. 
260  6,  260  c.  Sale.    Manufacture. 

261.  Several  articles. 

262.  262  a.  Work,  labor,  and  skill. 

263.  Stock  in  incorporated  companies. 
263  a.  What  goods. 

264.  Auction  sales. 

265.  Meaning  of  word  "  memorandum"  in  §  17. 

266.  As  to  names  of  parties. 

267.  268.  Signing  by  agents,  &c. 

269.  Terms  of  contract  to  be  perfectly  intelligible. 

270.  Price.     Time  and  place  of  delivery. 

271.  Particular  conditions. 

272.  Terms  of  contract  on  different  papers. 

272  a.  Repudiation  of  terms. 

273.  Earnest. 

273  a.  Time  and  acceptance  of  earnest. 

274.  Rights  of  parties. 

275.  Breach  of  contract  when  earnest  is  given. 

276.  Acceptance. 

277.  By  third  persons. 

278.  Must  be  unequivocal. 

278  a.  Reasonable  time  to  examine  goods  allowed. 
278  6.  When  goods  are  in  hands  of  third  persons. 

279.  Kind  of  delivery  required. 

280.  Acceptance  of  part  of  goods. 
280  a.  Time  of  acceptance. 


CHAPTER  IX. 

OF  THE  LIEN  OF   THE  SELLER. 

281.  Lien  of  seller. 

282.  282  a.  Definition  of  lien. 

283.  Lien  dependent  upon  possession  by  vendor. 


INDEX  TO   SECTIONS.  Ixxiti 

Section 

284.  Distinction  between  lien  and  right  of  stoppage  in  transitu. 

285,  286.  When  lien  expires. 

287.  What  constitutes  possession. 

288.  Surrender  of  possession. 

289.  When  third  parties  are  agents  of  vendor  and  when  of  vendee. 

290.  Effect  of  delivery  of  part  on  lien. 

291.  Personal  possession  not  always  necessary. 

292.  Surrender  for  limited  time,  &c. 

293.  Rights  of  vendor  wrongfully  devested. 


CHAPTER   X. 

OF  DELIVERY. 

294.  Delivery  necessary  to  transfer  title  to  vendee. 

295.  Classification  of  species  of  delivery. 

295  a.  When  title  vests  in  vendee  in  executory  contracts  for  sale  of  stock. 

296.  What  constitutes  complete  sale. 

296  a.  When  something  remains  undone  by  vendor,  property  does  not  pass 

to  vendee. 

296  b,  296  c.  When  goods  sold  must  be  completely  distinguished  from  all 
others. 

297.  297  a.  Duties  of  vendor  as  affected  by  usage  of  trade,  &c. 

298.  298  a.  Where  every  thing  material  has  been  done,  trifling  acts  left  un- 

done do  not  prevent  title  passing. 
298  b.  General  rule  may  be  overcome  by  special  facts  of  case. 

299.  Where  every  thing  required  has  been  done  as  to  part  only. 

300.  Actual  possession  not  necessary  to  transfer  of  title. 
300  a.  Responsibility  of  vendor  as  to  custody  after  transfer. 
300  b.  Limitations  of  general  rule. 

301.  302.  Duty  of  vendee  when  no  agreement  as  to  delivery  is  made. 

303.  303  a.  Vendor  bound  to  deliver  goods  on  tender  of  price. 

304.  Actual  delivery. 

305.  To  agents,  &c. 

306.  To  common  carriers. 

307.  308,  309.  Place  where  actual  delivery  is  to  be  made. 
310.  Time  where  to  be  made.  • 

811.  Construetive  delivery. 

311  a.  Made  by  acts  expressive  of  intention  of  parties. 

311  b.  When  goods  are  stored  and  inaccessible. 
312.  By  sample,  orders,  &c. 

312  a.  Between  partners,  tenants  in  common,  &c. 
312  b.  By  any  formal  act  intended  as  a  delivery. 
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Section 

312  c.  Under  the  Roman  Law. 

313.  Distinction  between  absolute  and  conditional  delivery. 

313  a.  In  "  Contract  of  sale  or  return,"  &c. 

314.  Rights  of  vendor  when  vendee  refuses  to  accept. 

315.  Kind  of  delivery  necessary  in  executory  contracts  for  articles  not  in  ex- 

istence, but  to  be  made,  grown,  &c. 

316.  316  a.  When  to  be  paid  for  by  instalments,  &c. 

317.  Where  materials  are  supplied  by  vendee  to  be  manufactured. 


CHAPTER  XL 

OP   STOPPAGE  IN   TRANSITU. 

318.  Stoppage  in  transitu  defined. 

319.  Distinguished  from  lien. 

320.  Effect  of  exercise  of  right  of  stoppage  in  transitu. 

321.  Restores  to  vendor  all  rights  growing  out  of  original  contract. 
323,  324.  Who  may  exercise  right. 

325.  How  the  right  may  be  exercised. 

326,  327.  When  and  under  what  circumstances  the  right  may  be  exercised. 

328.  Right  waived  by  acceptance  of  any  composition  for  debt  due  for  goods 

sold. 

329.  Insolvency  of  vendee  a  prerequisite 

330.  Goods  must  be  in  transitu. 

331.  Kind  of  delivery  required  to  defeat  vendor's  right  of  stoppage  in  tran- 

situ different  from  all  other  kinds. 

332.  When  goods  have  been  received  by  vendee  as  owner  the  vendor  cannot 

exercise  the  right. 
332  a.  Kind  of  notice  required  as  exercise  of  the  right. 

333.  334.  When  the  right  ends. 

335.  Right  is  lost  when  goods  reach  place  named  in  contract. 

336.  When  agent  of  vendee  holds  goods  for  transmission  the  right  exists. 

When  for  sale,  &c.,  not. 

337.  When  carrier  holds  goods  as  middleman  the  right  remains.     If  as 

agent  of  vendee,  does  not. 
337  a.  Rule  where  goods  are  deposited  in  public  store,  &c. 

338.  Rule  as  to  taking  samples  of  goods  in  carrier's  hands. 

339.  Effect  of  symbolical  delivery  upon  right. 

340.  Right  lost  by  acceptance  of  absolute  delivery  order. 

341.  Distinction  between  delivery  orders  and  negotiable  dock  warrants. 

342.  Effect  of  part  delivery  upon  right. 

342  a.  Transitus  may  be  ended  by  act  equivalent  to  taking  actual  posses- 
sion by  vendee. 
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343,  344.  Effect  of  bills  of  lading  containing  word  "assigns"  only  quasi 

negotiable. 
345,  346.  Rights  of  third  parties. 

347.  Pledging  bill  of  lading  for  a  debt  by  consignee  does  not  end  right  of 

stoppage. 

CHAPTER   XII. 

OF  WARRANTY. 

348.  Express  and  implied  warranty. 

349.  Rule  of  caveat  emptor. 

350.  Distinction  between  power  of  general  and  special  agents  to  bind  their 

principal  by  warranty. 

351.  Principal  bound  by  what  is  said  at  time  of  sale  by  agent. 

352.  What  constitutes  an  express  warranty. 

353.  Vendor  bound  to  letter  and  evident  intent  of  his  warranty. 

354.  General  warranty  not  extended  to  patent  defects. 

355.  Vendee  does  not  lose  his  right  to  rely  upon  warranty  by  examining 

article. 

356.  Warranty  must  be  made  before,  or  at  sale. 

357.  Any  positive  affirmation  a  warranty. 

357  a.  Need  not  be  made  directly  to  vendee. 

358.  Is  the  description  in  a  bill  of  parcels  a  warranty  ? 

358  a.  Bill  of  parcels  strictly  construed.     Admissibility  of  parol  evidence. 

359.  Tendency  of  modern  cases.     Maxim  of  caveat  emptor  being  gradually 

restricted. 

360.  Statements  of  belief  or  opinion  not  a  warranty.     Offer  to  warrant,  but 

not  written,  binding  as  a  warranty. 

360  a.  Statements  of  belief,  &c.,  known  to  be  false,  a  fraud  in  Equity. 
360  6.  Advertisements  not  warranties. 

361.  Express  warranty  in  technical  terms,  how  to  be  interpreted. 

362.  Meaning  of  "  sound"  in  warranty  of  a  horse. 

363.  Vendor  not  liable  beyond  terms  of  express  warranty. 

363  a.  Burden  of  proof  on  buyer  in  suit  for  breach  of  warranty. 

364.  365.  Distinction  between  express  and  implied  warranty  in  form  of 

pleading,  and  its  influence  on  rule  of  "  caveat  emptor." 

366.  Of  what  a  warranty  is  implied. 

367.  Valid  title  to  personal  property  implied  when  vendor  is  in  possession 

at  time  of  sale. 

367  a.  Cases  where  warranty  of  title  is  not  implied. 
367  6.  Rights  of  vendee  upon  discovery  of  failure  of  title. 
367  c.  Similarity  of  Common  Law  and  Roman  Law  as  to  implied  warranty 

of  title. 
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Section 

367  d.  Warranty  of  title  always  implied  in  Equity. 

367  e.  Distinction  between  Common  Law  and  Roman  Law  merely  formal. 

367_/*.  No  distinction  between  exchange  and  sale  in  our  law. 

367  g.  No  distinction  between  articles  in  and  out  of  vendor's  possession  in 

Roman  Law. 

367  k.    Rule  of  Civil  Code  of  France  as  to  implied  title. 
367  i.  What  is  implied  on  sale  of  promissory  notes. 

368.  When  warranty  as  to  quality  is  implied. 

369.  Where  the  rule  of  caveat  emptor  applies  as  to  quality. 

370.  Old  doctrine  of  sound  price  implying  warranty  exploded. 

371 .  Where  warranty  that  the  article  is  reasonably  fit  for  purpose  for  which 

it  is  sold  is  implied. 

372.  Fitness  of  article  in  quality  and  not  in  nature  warranted. 

373.  When  warranty  of  soundness  of  provisions  is  implied. 

374.  375.  When  warranty  against  latent  defects  known  to  and  concealed  by 

vendor  is  implied. 

376.  376  a.  When  warranty  to  correspond  with  sample  is  implied. 

377.  Vendor  liable  when  article  sold  differs  in  kind  from  article  contracted 

for. 

378.  Rule  of  caveat  emptor  never  applies  in  cases  of  fraud. 

379.  Fraud  vitiates  every  contract. 

380.  When  vendor  is  liable  for  misrepresentations,  &c. 

381.  Concealment  of  defects  by  vendor. 

382.  Distinction  between  concealment  of  extrinsic  facts  and  of  intrinsic 

qualities. 

383.  384.  When  silence  would  be  an  implied  warranty. 

385.  Contract  ratified  if  vendee  makes  no  objection  on  discovery  of  deceit. 


CHAPTER   XIII. 

DUTIES   AND   RIGHTS   OF   THE  PARTIES   TO   A   CONTRACT   OP    SALE. 

386,  387.  Duty  of  vendor  to  give  a  good  title.     When  title  is  good,  if 
vendor  is  not  the  owner. 

388.  Duty  of  vendor  as  to  delivery. 

389.  Duty  as  to  express  agreements,  usage  of  trade,  weighing,  &c. 

390.  Delivery  may  be  actual  or  constructive. 

391.  Duty  as  to  time  and  place  of  delivery. 

392.  When  a  mere  formal  act  is  sufficient  delivery. 

393.  Measure  of  diligence  required  of  vendor  in  keeping  articles  sold. 

394.  Charges  for  preserving  goods  between  sale  and  delivery. 

395.  Duty  of  vendor  to  make  good  his  warranty, 

396.  What  is  fraud  in  vendor. 
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397.  Rights  of  vendor. 

398.  Right  of  lien.     When  obtained,  and  how  lost. 

399.  Right  of  stoppage  in  transitu.     How  to  be  exercised. 

400.  Rights  in  case  of  conditional  sales  or  fraudulent  acts  of  vendee. 

401.  When  right  of  stoppage  in  transitu  is  determined. 

402.  Rights  when  vendee  unreasonably  refuses  to  accept  goods. 

403.  Duties  of  vendee.     As  to  payment  of  price. 

404.  As  to  carrying  away  of  goods  purchased. 

405.  If  not  such  as  contracted  for,  duty  as  to  return  of  goods,  and  as  to 

notification  of  vendor  of  their  inferiority. 

406.  When  vendee  cannot  rescind  contract  if  executed  and  goods  paid  for. 

407.  Rights  of  vendee,  upon  failure  of  vendor  to  give  good  title. 

408.  When  goods  sold  do  not  correspond  to  warranty. 

409.  410.  Right  to  sell.     How  and  when  to  be  exercised. 

411.  Rights  of  vendee  in  case  of  fraud  on  part  of  vendor. 

412.  On  refusal,  neglect,  or  disability  of  vendor  to  deliver  goods.     Measure 

of  damages. 

413.  Right  to  maintain  trover  after  sale  is  completed  and  title  passed  on 

refusal  of  vendor  to  surrender  goods. 

414.  Right  to  rescind  contract. 


CHAPTER  XIV. 

ON   RESCINDING   CONTRACT   OF    SALE. 

415,  416.  Right  to  rescind  contract,  in  absence  of  fraud,  dependent  upon 
agreement  of  parties. 

417.  When  vendee  may  rescind  contract,  what  constitutes  a  return. 
417  a.  How  either  party  must  rescind  contract. 

418.  When  and  how  vendee  may  rescind  contract  in  sale  by  sample. 

419.  When  contract  is  rescinded  by  mutual  agreement. 

420.  Fraud  makes   contract  void.      Material  essential  misdescription  by 

vendor  gives  vendee  right  to  rescind  in  reasonable  time. 

421.  Right  of  rescission  in  executed  contracts. 

422.  422  a.  In  executory  contracts,  when  lost. 

423.  Right  of  vendee  to  rescind  executory  contracts  in  case  of  total  or 

partial  failure  of  title. 

424.  Right  of  rescission  in  case  of  total  or  partial  failure  of  performance  by 

other  party. 
424  a.  Party  guilty  of  default  has  not  the  right. 

425.  Right  in  case  of  total  or  partial  failure  of  consideration. 

426.  Vendee  must  return  goods  in  reasonable  time. 

427.  Other  party  must  be  replaced  in  original  position  as  to  the  goods  and 

contract  rescinded  in  toto. 

428.  Rights  of  parties  to  rescind  contract  where  earnest  is  given. 
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CHAPTER   XV. 

OF    THE   REMEDIES  FOR    A   BREACH    OF    THE    CONTRACT    OF    SALE,    AND    THE 

DAMAGES   RECOVERABLE. 
Section 

429,  430.  Right  of  parties  to  recover  often  depends  upon  form  of  action, 
when  trover  is  used,  when  assumpsit. 

431.  Remedy  of  either  party  may  be  by  indebitatus  assumpsit,  or  by  special 

action  of  assumpsit. 

432.  Action  on  the  case  to  be  used  in  cases  of  fraud,  &c. 

433.  Ordinary  remedy  for  vendor  in  cash  sales  indebitatus  assumpsit. 

434.  Kinds  of  action  to  be  used  where  sale  is  for  credit. 

435.  Remedies  of  parties. 

436.  When  vendor  may  recover  price  in  an  action ;  when  resell ;  vendor  may 

recover  for  additional  expense,  injury,  or  loss. 
436  a.  Resale  need  not  be  by  auction,  only  in  good  faith. 

437.  If  vendor  resell,  he  should  bring  special  action  for  damages. 

438.  Remedy  of  vendor  on  refusal  of  vendee  to  accept  goods. 

439.  Remedy  of  vendor  where  goods  do  not  correspond  with  agreement,  but 

are  kept  by  vendee. 

440.  If  vendee  receive  goods,  but  refuse  to  pay,  action  of  trover  or  replevin 

may  be  brought,  if  title  have  not  passed. 

441.  If  title  has  passed  remedy  by  action  for  goods  sold,  &c.,  or  special  ac- 

tion on  contract. 

442.  443.  Vendor  may  recover  price  and  interest  from  expiration  of  time 

for  which  credit  is  given. 

444.  444  a.  Remedy  where  promissory  note  is  to  be  given  in  payment,  and 

vendee  refuses  to  give  it. 

445.  Remedy  where  goods  are  paid  partly  in  money  and  partly  in  goods. 

445  a.  Remedy  where  vendee  makes  fraudulent  representations  of  his  sol- 

vency. 

446.  Rights  of  vendor  in  case  of  fraud,  &c.,  by  vendee. 

446  a,  446  6,  446  c.  When  and  how  right  to  reclaim  can  be  enforced. 

447.  Right  of  vendor  to  affirm  sale. 

448.  448  a.  Remedy  of  vendee  upon  total  or  partial  failure  of  vendor  to  ful- 

fil contract. 

449.  Rights  of  vendee  upon  refusal  of  vendor  to  deliver  goods,  after  title 

has  passed  to  vendee. 

450.  Rights  when  vendor  unreasonably  delays  delivery. 

451.  Where,  in  an  entire  contract,  part  only  is  delivered. 

452.  Where  the  vendor  neglects  to  comply  with  agreement. 

453.  Where  the  terms  of  contract  are  alternative. 
453  a.  Demand  for  delivery  not  usually  essential. 

454.  Remedy  of  vendee  on  failure  of  warranty.     Rule  of  damages. 
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454  a.  Damages  for  remote  losses  or  injuries  cannot  be  recovered. 

455.  Notice  and  offer  to  return  unsatisfactory  goods.     Remedy  of  vendee 

when  vendor  refuses  to  accept. 

455  a.  Rights  and  duties  of  vendee  when  he  retains  such  goods. 

456.  456  a.  When  vendee  can  rescind  contract  and  bring  action  for  money 

had  and  received. 

457.  Duties  and  rights  of  vendee  as  to  resale. 

457  a.  Remedy  of  vendor  when  sale  is  conditional. 

458.  Remedy  of  vendee  in  case  of  mutual  mistake. 

458  a,  458  6.  Vendee  has  same  general  rights  in  case  of  fraud  as  vendor. 


CHAPTER  XVI. 

SALES  BY  AUCTION. 

459,  460.  Auction  sales  defined.     Distinctions  in  Roman  Law. 

461.  Blow  of  auctioneer's  hammer  signifies  mutual  agreement. 

462.  When  an  auction  sale  is  voidable. 

463.  When  printed  conditions  of  sale  form  part  of  contract. 

464.  What  constitutes  entire  contract  of  sale  by  auction. 

465.  Operation  of  Statute  of  Frauds. 

466.  Rule  as  to  memorandum  required  by  §  4. 

467.  Rule  as  to  memorandum  required  by  §  17. 

468.  By  whom  it  may  be  made. 

469.  What  delivery  or  surrender  is  required. 

470.  Rights  of  auctioneer.     Compensation. 

471.  Right  to  sue  either  party. 

472.  Duties  of  auctioneer.     Ordinary  skill  and  diligence. 

473.  To  follow  instructions  of  his  principal. 

474.  As  to  receiving  payment. 

474  a.  Property  of  auctioneer  in  goods  put  into  his  hands  for  sale. 

475.  Auctioneer's  trust  is  a  personal  one. 

476.  He  cannot  purchase  goods  of  principal  for  himself  or  third  person. 

477.  Liabilities  of  auctioneers. 

478.  When  money  is  deposited  by  vendee  in  hands  of  auctioneer. 

479.  Where  auctioneer  is  negligent. 

480.  When  he  warrants  goods  without  disclosing  name  of  his  principal. 

481.  When  he  is  guilty  of  fraud  or  deceit. 

482.  Employment  of  puffers,  by-bidders,  &c.,  by  vendor. 

483.  Rule  where  vendor  is  ignorant  of  fraud  of  auctioneer. 

484.  484  a.  Combination  of  bidders. 
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CHAPTER  XVII. 

OF    ILLEGAL   AND   FRAUDULENT   SALES. 
Section 

485.  Illegal  contract  of  sale  a  nudumpactum. 

486.  Contract  violating  Common  Law  or  Statute  Law  is  void. 

487.  By  Common  Law,  immoral  contracts  and  contracts  against  public  pol- 

icy are  void. 

488.  Immoral  contracts. 

489.  Contracts  against  public  policy.     What  is  public  policy. 

490.  Forestalling,  Regrating,  and  Engrossing  not  now  against  public  policy. 

491.  Class  of  contracts  manifestly  against  public  policy. 

492.  493.  Restraint  of  trade ;  general  and  partial. 

494.  Sale  of  public  office  of  trust. 

495.  Agreements  to  prevent  competition  at  auction  sale. 

496.  Contracts  in  violation  of  a  statute. 

496  a.  Distinction  sometimes  made  when  parties  are  not  in  pari  delicto. 

497.  Rule  in  regard  to  revenue  statutes. 

498.  Distinction  between  directory  and  prohibitory  statutes. 

499.  499  a.  Contract  in  violation  of  a  prohibitory  statute  wholly  void. 

500.  Statute  29  Charles  II.  ch.  7,  §  1. 

501.  "  Ordinary  calling"  of  man  defined. 

502.  Sale  not  completed  on  Sunday  not  void. 

502  a.  Time  and  number  of  hours  constituting  Sunday  usually  fixed  by  statute. 

503.  Trading  with  the  enemy  during  war. 

504.  Rule  where  there  are  two  considerations,  one  void,  but  not  illegal,  and 

one  good. 

505.  505  a.  Sales  made  for  express  purpose  of  furthering  violation  of  law 

void. 

506.  506  a.  The  test  whether  or  not  a  demand  connected  with  an  illegal 

contract  can  be  enforced. 

507.  508.  When  subject  of  contract  is  to  be  smuggled. 

509.  Where  goods  are  prohibited  from  importation. 

510.  Fraudulent  sales.     Actual  fraud. 

511.  Confederation  of  both  parties  to  defraud  third  person. 

512.  513.  Acts  or  contracts  of  debtor  to  injure  or  defraud  creditor. 

514.  Voluntary  assignments  by  insolvent  debtor  made  bond  fide,  at  Common 

Law.     Can  prefer  particular  creditor  or  class  of  creditors. 

515.  Creditor  may  acquire  preference  in  invitum  by  attachment. 

516.  Conditional  assignments  by  insolvent  debtors. 

517.  Fictitious  sale  called  mohatra. 

517  a.  When  title  is  passed  in  sale  of  chattels. 

518.  Effect  of  contracts  where  vendor  remains  in  possession  in  respect  to 

creditors. 
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519.  Leading  cases.     Twyne's  Case. 

520.  Edwards  v.  Harben. 

521.  522.  Later  cases  and  the  modern  English  rule. 

523.  American  rule  not  settled.    . 

524,  525.  Rule  of  U.  S.  Courts.    Edwards  v.  Harben  affirmed.. 

526.  Rule  in  different  States. 
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CHAPTER    I. 

OF  THE    NATURE   OF   A   CONTRACT  OF  SALE. 

§  1.  A  SALE  is  a  transfer  of  the  absolute 1  title  to  property 
for  a  certain  agreed  price.  It  is  a  contract  between  two  par- 
ties, one  of  whom  acquires  thereby  a  property  in  the  thing 
sold,  and  the  other  parts  with  it  for  a  valuable  consideration. 
If  the  property  in  any  commodity  be  voluntarily  transferred 
without  a  valuable  consideration,  it  is  a  gift;  if  one  article  be 
exchanged  for  another,  it  is  a  barter ; 2  but  a  sale  takes  place 
only  when  there  is  a  transfer  of  the  title  to  property  for  a 
price.3 

1  [If  there  be  a  transfer  only  of  a  special,  and  not  the  general  or  abso- 
lute title,  the  transaction  may  be  a  bailment,  but  not  a  sale.     The  general 
or  absolute  title  may  be  transferred  to  one  party,  and  the  special  property 
to  another,  and  by  one  and  the  same  transaction.     See  Jenkins  v.  Brown, 
14  Q.  B.  496.     As  to  the  distinction  between  a  bailment  and  a  sale,  see 
Huntv.  Wyman,  100 Mass.  198  (1868)  ;  Fuller*?.  Buswell,  34  Vermont,  107.] 

2  [See  Keys  v.  Harwood,  2  C.  B.  905 ;  Pickard  v.  McCormick,  11  Mich. 
68.     But  the  transaction  may  be  a  sale  and  purchase,  although  subsequently 
the  parties  agree  that  other  property  may  be  taken  in  payment ;  for  this  does 
not  necessarily  constitute  it  an  exchange.     Herrick  v.  Carter,  56  Barb.  41 
(1865).] 

3  2  Black.  Comm.  323,  446 ;  Com.  Dig.  (Biens)  D.  3 ;  Wolf  v.  Wolf, 
12  La.  An.  529.     This  is  also  the  rule  adopted  by  the  Civil  Code  in  France. 
"  La  vente  est  une  convention,  par  laquelle  1'on  s'oblige  a  livrer  une  chose  et 
Pautre  a  la  payer.     Elle  est  parfaite  entre  les  parties  d£s  qu'on  est  con- 
venue  de  la  chose,  et  du  prix,  quoique  la  chose  n'est  pas  encore  ete  livree 
ni  le  prix  paye.     Code  Civil,  1582,   1583.     [See  Goward  v.  Waters,  98 
Mass.  596 ;  Burpee  v.  Sparhawk,  97  Id.  342 ;  Kead  v.  Hutchinson,  3  Camp. 

1 
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§  2.  By  the  Roman  law,  the  contract  of  sale  did  not  operate 
to  transfer  the  property  immediately,  but  was  only  a  mutual 
agreement  for  the  transference  thereof,  without  regard  to  the 
time  of  performance.  It  therefore  embraced,  within  its  terms, 
not  only  an  absolute  sale,  but  also  what  is  called,  in  the  law  of 
England  and  America,  an  executory  contract  of  sale.  It  did 
not  necessarily  convey  SLJUS  in  re,  as  by  our  law,  but  merely  a 
jus  ad  rem.1  The  same  definition  of  a  sale  was  adopted  in 
France  previous  to  the  Code  Napoleon.  It  is  a  contract,  says 
Pothier,  by  which  the  seller  engages  to  the  other,  that  he  shall 
give  him,  with  an  unquestionable  title  of  property,  the  thing 
bargained  for,  for  a  certain  price  in  money,  which  the  buyer 
engages  reciprocally  to  pay.  The  contract  is  executed  on  the 
part  of  the  seller  by  tradition  or  delivery  of  the  thing  sold, 
and  the  effect  of  the  tradition  is  to  pass  to  the  person  of  the 
buyer  the  property  to  the  thing  sold,  provided  he  has  paid  the 
price,  or  credit  has  been  given  for  it.2 

§  3.  The  same  doctrine  also  formerly  obtained  in  Holland, — 
sale  being  considered  as  a  contract  completed  by  consent,  the 
property  remaining  in  the  seller  until  tradition  thereof  to  the 
buyer,  and  the  buyer,  in  the  mean  time,  having  only  a  personal 
action.3 

§  4.  In  Scotland,  also,  the  rule  was  the  same.  It  is  laid 
down  by  Erskine,  that  "  though  the  contract  is  entered  into 
and  perfected,  with  a  view  of  transferring  the  property  to  the 
buyer,  it  is  not  actually  transferred,  but  remains  with  the  seller 
or  vendor,  till  the  delivery  of  the  subject." 4  In  other  words, 
a  sale  is  only  a  contract  to  transfer,  and  not,  in  itself,  a  trans- 

352  ;  Forsyth  v.  Jervis,  1  Stark.  437  ;  Sheldon  v.  Cox,  3  B.  &  C.  420 ;  Har- 
rison v.  Luke,  14  M.  &  W.  139.  But  if  a  broker  is  employed  to  make  a  sale 
of  real  estate,  he  would  be  entitled  equally  to  his  commission,  if  he  makes 
a  successful  and  acceptable  negotiation  for  an  exchange  of  the  same.  Ked- 
field  v.  Tegg,  38  N.  Y.  212  (1868).]  '  Bell  on  Sale,  p.  9. 

2  Pothier,  Trait.  Contrat  de  Vente  No.  312,  318. 

3  Van  der  Linden,  B.  1,  c.  15,  §  9. 

4  Ersk.  Pr.  32. 
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ference.  It  is  the  titulus  transferendi  dominii,  but  the  modus, 
by  which  the  transfer  is  accomplished,  is  tradition,  before  which 
no  property  passes.1 

§  5.  In  France,  under  the  Code  Civil,  and  in  Holland,  under 
the  Code  de  Commerce,  the  doctrine  of  the  English  and 
American  law  now  obtains,  and  the  property  is  immediately 
transferred  by  the  sale.  In  Scotland,  however,  the  old  doctrine 
of  the  Roman  law  still  keeps  its  ground. 

§  6.  The  practical  effect  of  this  difference  between  the  Ro- 
man and  Scottish,  and  the  English  law,  is  twofold.  In  the 
first  place,  in  case  of  the  bankruptcy  of  the  seller  before  the 
delivery  of  the  subject-matter  of  sale,  by  the  English  law,  his 
creditors  have  only  a  lien  thereupon  for  the  unpaid  price,  and 
upon  payment  thereof,  the  buyer  may  claim  and  take  the 
goods ;  but  by  the  Scottish  law,  the  creditors  may  consider 
the  property  as  still  belonging  to  their  debtor,  leaving  the  buyer 
to  come  in  with  the  other  creditors  to  reclaim  his  price,  if  it 
have  been  paid,  or  to  claim  damage  for  non-delivery.  In  the 
second  place,  the  buyer  may,  by  the  Scottish  law,  upon  receiv- 
ing the  article,  always  reject  it,  if  it  do  not  correspond  to  the 
agreement;  while  by  the  English  law,  this  right  depends  upon 
circumstances.  It  is  also  evident,  that  the  fact,  that  the  prop- 
erty is  in  the  seller,  will  lead  to  many  other  differences  in  the 
remedies  of  the  parties,  which  will  appear  in  the  course  of  this 
treatise.2 

§  7.  There  is  also  another  difference  between  the  Roman 
and  Scottish  law,  and  the  law  of  England  and  America,  which 
deserves  attention.  By  the  Roman  law,  the  contract  of  sale 
did  not  transfer  the  absolute  right  of  property,  but  merely  the 
interest  of  the  seller,  whatever  it  might  be.  The  seller  was 
understood  to  affirm  "  ut  rem  emptori  habere  lice  at,  non  etiam 
ut  ejus  faciat."  If,  therefore,  he  sold  property  which  was  not 

1  1  Bell,  Comm.  435;  Bell,  Law  of  Scot.   (3d  edit.)  28;  3  Ersk.  Pr.  3, 
§  2-4 ;  1  Stair,  14. 

2  See  post ;  Bell  on  Sale,  p.  13,  14. 
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his  own,  bond  fide,  the  buyer  had  no  remedy  against  him.  If 
he  sold  maid  fide,  the  buyer  had  his  action  of  damages  only.1 
So,  also,  by  the  old  law  of  France,  a  sale  did  not  carry  with  it 
a  guaranty  of  title  in  the  subject-matter,  as  it  does  by  the  law 
of  England  and  America,  and  by  the  modern  French  law,  as 
enunciated  in  the  Code  Napoleon.2 

§  8.  The  contract  of  sale  in  England  and  America  is,  accord- 
ing to  the  terminology  of  the  Roman  law,  consensual,  or 
requiring  consent ;  synallagmatic,  or  containing  reciprocal 
engagements ;  and  commutative,  or  requiring  the  interchange 
of  supposed  equivalents.3  It  can  be  effected  only  where  there 

1  Africain  de  actionibus  empt.  et  vendit.     Loi.  30,  §  1.     Duranton,  Du 
Contrat  de  Vente,  Tom.  16,  Liv.  3,  tit.  6,  §  18,  176. 

2  There  seems  to  have  been  a  difference  of  opinion  among  the  jurists  of 
France,  as  to  whether  the  old  French  law  followed  the  Roman  law,  by 
which  the  property  in  the  thing  sold  was  not  transferred.     Pothier  thought, 
that  the  Civil  Law  followed   the  Roman  law,  and  understood  the  words, 
"  ut  emptori  rem  pro  certo  pretio  Jidbere  liceat,"  to  import  nothing  more  than 
an  obligation  to  deliver  the  article  sold  to  the  buyer,  and  to  defend  his  pos- 
session of  it,  but  not  to  require  him  to  transfer  the  property  thereof,  — 
guaranteeing  an  absolute  right  thereto  against'  the  whole  world.     Pothier, 
Contrat  de  Vente,  n.  1.     So,  also,   Caillet  thought,  that  the  seller  only 
parted  with  his  rights,  but  did  not  warrant  the  property  to  be  his.     Thesau- 
rus de  M.  Meerman,  Tom.  2,  ad.  c.  5,  d.  tit.  •   So,  also,  Ducarroy  was  of 
the  same  opinion.     Institutes  Expliquees,  Liv.  3,  tit.  23,  n.  2038.    Toullier, 
also,  agreed  to  this  doctrine.     Le  Droit  Civil  Francais,  Tom.  14,  n.  240. 
But  Denizart  (Tom.  9,  v°  Garantie)  and  Argou  (Inst.  au  Droit  Fran§ais, 
Liv.  3,  ch.  23)  are  of  a  different  opinion,  and  think  that  by  the  French  law 
the  property   in  the  thing  sold  was  transferred.      So,    also,    Duvergier 
(Droit  Civil  Francis,  Vol.  1,  De  la  Vente,  ch.  1,  sect.  1,  §  12,  16)  main- 
tains the  same  doctrine.     By  the  1599th  Art.  of  the  Code  Napoleon,  this 
whole  question  is,  however,  set  at  rest,  since  it  enacts,  that  "  la  vente  de  la 
chose  d'autrui  est  nulle." 

3  Pothier,  Contrat  de  Vente,  P.  1,  §  1.  Emptio  venditio  est  contractus 
juris  gentium  nominatus,  bonse  fidei,  synallagmaticus,  solo  consensu  con- 
stans,  quo  id  agitur  ut  emptori  rem  pro  certo  pretio  habere  liceat.  Vinnius, 
Comm.  ad  Inst.  Lib.  3,  tit.  24-29.  The  Roman  law  is  precisely  equivalent 
to  the  English  law  in  all  these  respects,  except,  that  it  requires  the  contract 
to  be  nominatus  or  express,  whereas  by  the  Common  Law  it  may  be  implied. 
See  also  Pothier,  Contrat  de  Vente,  n.  1 ;  Duvergier,  Droit  Civil  Fran- 
gais,  Vol.  1,  de  la  Vente,  ch.  1,  sect.  1,  §  9. 
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are  competent  parties,  a  mutual  assent  to  certain  terms,  a  defi- 
nite subject  to  be  sold,  and  a  certain  price.1  In  the  considera- 
tion of  the  elements  of  this  contract,  therefore,  the  following 
division  naturally  suggests  itself  as  convenient:  1st.  Parties 
competent  to  contract ;  2d.  Mutual  assent ;  3d.  The  subject 
of  sale ;  4th.  The  price ;  and  these  subjects  we  shall  consider 
consecutively. 

1  [See  Gardner  v.  Lane,  12  Allen,  43,  44;  Blackb.  on  Sales,  110;  Atkin- 
son on  Sales,  5,] 
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CHAPTER  II. 

OP  THE  PARTIES  TO  A  CONTRACT  OF  SALE. 

§  9.  IN  respect  to  the  ability  or  disability  of  certain  classes 
of  persons  to  make  a  contract  of  sale,  the  same  principles 
govern  as  are  applicable  to  contracts  in  general.  All  persons 
who  are  competent  to  contract  may  become  parties  to  the  con- 
tract of  sale.  There  are,  however,  certain  classes,  whose 
power  to  contract  is  restricted  within  certain  limits,  and  other 
classes,  who  are  wholly  disabled  from  contracting.  The  former 
class  consists  of  those  who  are  by  nature,  or  calamity,  or 
self-debasement,  rendered  actually  incompetent  properly  to 
guard  their  own  interests  ;  such  as  idiots,  lunatics,  and  drunk- 
ards. The  latter  class  consists  of  those  whom  the  law  has 
disabled  from  contracting  from  regard  to  the  inexperience  and 
passion  of  youth,  or  the  requirements  of  harmonious  domestic 
life ;  or  the  exigencies  of  society  ;  or  the  demands  of  brutal 
custom  and  unrighteous  power :  namely,  1st.  Outlaws  and 
persons  attainted ;  2d.  Aliens ;  3d.  Infants ;  4th.  Married 
women  ;  5th.  Seamen ;  6th.  Slaves.  These  different  classes 
we  shall  briefly  consider  in  the  order  in  which  they  are 
named. 

§  10.  The  first  class  which  we  shall  consider  is  that  in 
which  there  exists  a  natural  incapacity.  An  ability  to  under- 
stand and  assent  with  intelligence  to  the  terms  of  a  contract, 
are  necessary  prerequisites  to  the  power  to  make  a  contract ; 1 

1  Chitty,  Contr.  (ed.  1860)  148,  149.  The  law  presumes  that  there  is  in 
every  one  this  capacity  to  contract,  until  the  contrary  appears.  "  Toute 
personne  pent  contracter,  si  die  n'en  est  pas  declaree  incapable  par  la  loi ; " 
Code  Civil,  Liv.  3,  tit.  3,  sect.  2,  art.  1123.  Upon  which  Rognon  observes, 
"  Le  principe  general  est  que  tout  le  monde  est  capable;  les  incapacites  sont 
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and  the  first  incompetency  recognized  by  the  law  arises  when 
infirmity  dims  or  destroys  the  mental  power.  Therefore  it  is 
that  neither  lunatics  nor  idiots  are  competent  to  contract.1  A 
lunatic  is  a  person  whose  faculties  are  deranged,  and  whose 
mind  is  unsound,  crazy,  and  incapable  of  sequence  of  thought 
or  argument.  If  his  lunacy  be  continuous  and  unbroken,  he 
is  wholly  incapable  of  making  any  contract,  either  for  himself 
or  in  behalf  of  another ; 2  but  if  it  be  merely  intermittent  and 
occasional,  leaving  the  mind  in  full  and  sane  exercise  of  its 
powers  during  certain  intervals,  the  party  may  make  a  bind- 
ing contract  during  such  intervals.3  So,  also,  if  the  insanity 
be  permanent,  or  incurable,  and  a  lucid  interval  occur,  a  con- 
tract then  made  will  be  valid,  although  insanity  immediately 
precede  and  follow.  Again,  if  the  lunacy  be  merely  upon  a 
particular  point,  and  in  respect  to  some  one  subject  or  class 
of  subjects,  and  the  party  be  perfectly  sane  upon  all  others, 
his  incompetency  to  contract  is  limited  to  such  matters  as 
relate  to  his  particular  monomania  or  hallucination.4  It 

cons'equemment  dcs  exceptions  qui  ne  doivent  jamais  ^entendre  aux  cas  non 
prevus."  Baxter  v.  Abbott,  7  Gray,  71 ;  1  Jarman,  Wills  (Am.  ed.  1859), 
74,  75,  and  notes ;  2  Kent,  Comm.  451 ;  Achey  v.  Stephens,  8  Ind.  411 ; 
Menkins  v.  Lightner,  18  111.  282. 

1  Ersk.  Inst.  418;  2  Evans's  Pothier  on  Obligations,  No.  3;  Mitchell  v. 
Kingman,  5  Pick.  431;  Seaver  v.  Phelps,  11  Pick.  304;  Rice  v.  Peat,  15  ' 
Johns.  503 ;  Sentance  v.  Poole,  3  Car.   &  P.  1 ;  M'Diarmid  v.  M'Diarmid, 
3  Bligh,  N.  S.  374 ;  Dent  v.  Bennet,  7  Sim.  589. 

2  Sentance  v.  Poole,  3  Car.  &  P;  Dunnage  v.  White,  1  Wils.  C.  C.  67. 

3  Hall  v.  Warren,  9  Ves.  Jr.  605 ;  Creagh  v.  Blood,  2  J.  &  L.  509. 

4  [See  Banks  v.  Goodfellow,  22  L.  J.  R.  N.  S.  813 ;  Law  Rep.  5  Q.  B. 
(1870),  disapproving  anything  to  the  contrary  in  Waring  v.  Waring,  6 
Moore,  P.  C.  341,  and  Smith  v.  Tebbitt,  Law  Rep.  1  P.  &  D.  398.]     The 
general  doctrine  of  law  on  this  subject  was  distinctly  stated  by  the  learned 
Chancellor  of  France,  Mons.  D'Aguesseau,  when  advocate-general  in  the 
Parliament  of  Paris,  in  the  case  of  the  Prince  de  Conty.     He  says:  "It 
must  not  be  a  superficial  tranquillity,  a  shadow  of  repose,  but  on  the  con- 
trary a  profound  tranquillity,  a  real  repose  ;  not  a  mere  ray  of  reason,  which 
only  serves  to  render  its  absence  more  manifest  as  soon  as  it  is  dissipated ; 
not  a  flash  of  lightning,  which  pierces  through  the  darkness  only  to  render 
it  more  thick  and  dismal ;  not  a  glimmering  twilight,  which  connects  the  day 
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would,  however,  seem  that  the  existence  of  any  monomania, 
when  proved,  would  afford  a  presumption  of  incompetency,  so 
as  to  require  of  the  party  claiming  to  recover  against  any 
person  affected  by  it,  proof  that  it  did  not,  in  the  slightest 
measure,  impair  the  sanity  of  the  latter  in  respect  to  the  con- 
tract.1 It  does  not  matter,  Jhat  the  person  contracting  with 
an  insane  person  is  not  aware  of  his  insanity  at  the  time  when 
the  bargain  is  made,  and  acts  bond  fide,  since  the  reason 
which  avoids  the  contracts  of  lunatics  is  equally  as  applicable 
to  such  a  case  as  to  any  other.2 

§  11.  An  idiot  differs  from  a  lunatic  in  that  the  former  is 
deficient,  and  the  latter  is  deranged  in  intellect.  Within  the 
class  of  idiots  are  embraced  not  only  persons  who  are  com- 
pletely imbecile,  but  those  who  are  so  deficient  in  mental 
power  as  to  be  incapable  of  reasoning,  or  of  transacting  with 
understanding  the  ordinary  business  of  life.3  Mere  weakness 

with  the  night ;  but  a  perfect  light,  a  lively  and  continued  radiance,  a  full 
and  entire  day,  separating  the  two  nights  of  the  madness  which  precedes  and 
that  which  follows  it ;  and,  to  adopt  another  image,  it  is  not  a  deceitful 
and  faithless  stillness,  which  follows  or  forebodes  a  tempest,  but  a  sure  and 
steady  peace  for  a  certain  time,  a  real  calm  and  a  perfect  serenity ;  in  short, 
without  looking  for  so  many  different  images  to  represent  our  idea,  it  must 
not  be  a  simple  diminution,  a  remission  of  the  malady,  but  a  kind  of  tempo- 
rary cure,  an  intermission  so  clearly  marked  that  it  is  entirely  similar  to  the 
restoration  of  health.  And  as  it  is  impossible  to  judge  in  a  moment  of  the 
quality  of  an  interval,  it  is  necessary  that  it  should  last  sufficiently  long  to 
give  an  entire  assurance  of  the  temporary  re-establishment  of  reason ;  this 
period  it  is  not  possible  to  define  in  general,  and  it  depends  upon  the  differ- 
ent kinds  of  madness.  But  it  is  always  certain  that  there  must  be  a  time, 
and  that  time  considerable.  These  reflections  are  not  only  written  by  the 
hand  of  nature  on  the  minds  of  all  men,  the  law  also  adds  its  characters  in 
order  to  engrave  them  more  profoundly  in  the  heart  of  judges."  2  Evans's 
Pothier  on  Oblig.  No.  3. 

1  Attorney-General  v.  Parnther,  3  Bro.  C.  C.  441.     After  proof  of  insan- 
ity in  the  opinion  of  friends  or  the  common  report  of  the  neighborhood,  the 
burden  of  showing  a  lucid  interval  or  sanity  is  on  the  purchaser.     Rogers  v. 
Walker,  6  Barr,  371 ;  Creagh  v.  Blood,  2  J.  &  L.  509. 

2  Seaver  v.  Phelps,  11  Pick.  304 ;  Baxter  v.  The  Earl  of  Portsmouth,  2 
Car.  #  P.  178. 

3  Ball  v.  Mannin,  3  Bligh,  N.  S.  1 ;  S.  C.,  1  Dow  &  Clark,  880. 
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of  mind  does  not,  however,  constitute  such  a  deficiency  of-  in- 
tellect, as  to  preclude  a  party  from  the  right  of  contracting.1 
But  although  a  court  of  Common  Law  would  not  set  aside 
a  contract,  because  the  party  was  inferior  in  shrewdness  or 
faculty  to  the  other ;  yet  if  the  deficiency  on  the  one  side  be 
so  great  as  to  have  given  to  the  .other  side  an  unfair  advan- 
tage, and  it  be  evident  that  the  weaker  party  had  been  over- 
reached, a  court  of  equity  would  vacate  the  agreement.2  In 
all  cases,  where  a  manifest  advantage  has  been  taken  of  a 
weak-minded  person,  a  court  of  equity  will  keenly  scrutinize 
the  case,  and,  under  such  circumstances,  will  often  set  aside 
a  contract  which,  if  made  between  persons  of  a  more  equal 
understanding,  would  be  allowed  to  stand.  The  ground  upon 
which  a  court  of  equity  proceeds  in  such  cases  is  not  so  much 
that  the  injured  party  is  incompetent,  as  that  the  facts  of  the 
case  indicate  &  fraud,  when  practised  upon  a  person  of  a  weak 
mind;  although,  in  other  cases,  they  would  give  rise  to  no 
such  inference.3  If,  however,  no  deception  can  be  implied,  in 
such  a  case  neither  party  can  claim  relief  in  equity ;  for  to  set 
aside  a  contract  because  the  parties  were  not  possessed  of 
equal  sagacity  and  knowledge,  would  be  to  set  aside  almost 
every  contract  that  is  made.4 

1  Dane  v.  Kirkwall,  8  Car.  &  P.  679 ;  Lewis  v.  Pead,  1  Ves.  Jr.  19 ;  1 
Story,  Eq.  Jurisp.  §  224,  &c. 

2  1  Story,  Eq.  Jurisp.  §  238;  1  Fonbl.  Eq.  B.  1,  ch.  2,   §  3 ;  21  Am. 
Jur.  4 ;  3  Wooddesson,  Lect.  453  ;  Gartside  v.  Isherwood,  1  Bro.  C.  C.  App. 
560;  Dane  v.  Kirkwall,  8  Car.  &P.  679  ;  McDiarmidv.  McDiarmid,  3  Bligh, 
N.  S.  374;  Johnsons.  Caldwell,  8  Humph.  145;  Hill  v.  Nash,  41  Maine, 
585 ;  Jackson  v.  King,  3  Cowen,  207. 

3  McAdam  v.  Walker,  1  Dow,  177 ;  Grant  v.  Thompson,  4  Conn.  208. 
See  post,  §  182  and  cases  cited ;  Blackford  v.  Christian,  1  Knapp,  77 ;  Malin 
t?.  Malin,  2  Johns.  Ch.  238;  Osmond  v.  Fitzroy,  3  P.  Wms.  130;  M'Diar- 
mid  v.  M'Diarmid,  3  Bligh,  N.  S.  374;  1  Story,  Eq.  Jurisp.  §  233-238,  and 
cases  cited;  Molton  v.  Camroux,  2  Exch.  487  [affirmed  on  error,  4  Exch. 
17] ;  Suttles  v.  Hay,  6  Iredell,  Eq.  124. 

4  Lewis  v.  Pead,  1  Ves.  Jr.  19 ;  1  Story,  Eq.  Jurisp.  §  229,  &c. ;  Dun- 
nage v.  White,  1  Wils.  C.  C.  67 ;  Farnam  v.  Brooks,  9  Pick.  212 ;  Mann  v. 
Betterley,  21  Vermont,  325. 
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§  12.  So,  also,  at  law,  it  is  not  necessary  that  the  party 
should  be  an  idiot,  according  to  the  strict  import  of  that  term, 
in  order  to  entitle  him  or  his  representatives  to  set  aside  his 
contract;  but  only  that  he  should  appear  to  have  been  so 
imbecile  or  unsound  in  his  mind  as  to  be  incapable  of  under- 
standing what  he  was  doing  in  making  the  contract.1  Nor 

1  Ball  v.  Mannin,  3  Bligh,  N.  S.  1 ;  S.  C.,  1  Dow  &  Clark,  880.  In  this 
case  Lord  Tenterden  said :  "  It  was  argued  by  the  counsel  that  the  party 
was  not  a  lunatic,  —  that  is,  that  he  was  not  at  one  time  of  sound  mind,  and 
at  another  time  unsound ;  but,  whatever  the  state  of  mind  might  be,  that  it 
was  not  temporary,  but  permanent.  The  Judge  told  the  jury  that  the 
question  was,  whether  the  party  was  of  sound  mind  or  not,  — and  that  mode 
of  stating  the  question  was  quite  correct.  He  then  proceeded  to  give  a 
definition,  '  That  to  constitute  such  unsoundness  as  should  avoid  a  deed  at 
law,  the  party  executing  such  deed  must  be  incapable  of  understanding  and 
acting  in  the  ordinary  affairs  of  life.'  In  that,  perhaps,  he  went  too  far. 
The  Judge  then  directed  the  jury  that  '  It  was  not  necessary  he  should  be 
without  any  glimmering  of  reason ;  and  as  one  test  of  such  incapacity,  they 
were  at  liberty  to  consider  whether  he  was  capable  of  understanding  what  he 
did  by  executing  the  deed  in  question,  when  its  general  purport  was  fully 
explained  to  him.' 

"  The  counsel  for  the  defendant  then  required  the  Judge  to  tell  the  jury, 
that  in  order  to  avoid  the  deed  at  law,  the  unsoundness  of  mind  must  amount 
to  idiocy,  according  to  the  strict  legal  definition  of  an  idiot ;  and  this  being 
refused,  the  bill  of  exceptions  was  tendered  and  sealed. 

"  It  is  impossible  to  read  this  record  without  seeing  that  the  point  of  the 
objection  is  this,  and  this  only,  —  that  it  was  erroneous  to  direct  the  jury  to 
make  any  other  inquiry  than  this,  whether  the  party  was  an  idiot.  If  the 
Judge  ought  so  to  have  directed,  the  direction  given  was  erroneous ;  but  it 
is  impossible  so  to  contend.  The  jury  were,  in  substance,  directed  to  in- 
quire whether  the  party  was  of  unsound  mind ;  and  I  find  that  the  Lord 
Chancellor,  according  to  the  authorities,  has  held  that  a  finding  in  these 
terms  is  sufficient. 

"  As  to  the  strict  legal  definition,  I  find,  in  an  old  book  on  this  subject,  that 
if  a  person  is  capable  of  learning  the  alphabet,  he  is  not  within  the  legal  defi- 
nition of  idiocy ;  yet  it  is  impossible  to  hold  that  persons  no  further  qualified 
are  capable  of  executing  a  deed.  The  question  at  law  is,  whether,  in  sub- 
stance, there  is  such  capacity  of  execution ;  and,  in  effect,  the  Judge  in 
this  case  so  put  the  question  to  the  jury,  when  he  told  them  that  the 
question  was,  whether  the  party  was  of  sound  mind  or  not,  and  directed 
them  to  consider  whether  he  was  capable  of  understanding  the  deed  when 
explained. 

"  The  observation  as  to  the  glimmering,  will  not  make  the  whole  direction 
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does  it  matter,  in  such  a  case,  that  the  party  dealing  with  the 
lunatic  or  idiot  was  not  aware  of  his  condition,  and  practised 
no  unfairness  or  fraud ;  for  the  reason  for  the  rule  still  ob- 
tains, as  long  as  the  lunatic  is  not  in  possession  of  sane 
faculties.1 

§  13.  The  old  Common  Law  maxim,  that  "  a  man  shall  not 
be  allowed  to  stultify  himself," 2  is  now  wholly  exploded ;  and 
it  is  well  established,  that  idiocy  or  insanity  constitutes  a  com- 
plete defence  to  a  specialty.3  Indeed,  it  is  only  astonishing, 
that  a  rule  so  devoid  of  justice  and  common  sense  should  ever 
have  been  affirmed  by  an  English  court,  or  that  it  should  have 
been  recognized  as  well  founded  by  even  the  technical  mind  of 
Lord  Coke.  Fonblanque  has  not  hesitated  to  affirm  it  to  be 
"  in  defiance  of  natural  justice  and  the  universal  practice  of  all 
civilized  nations  in  the  world."  4  And  Lord  Holt  has  declared 
that  "  it  is  unaccountable,  that  a  man  shall  not  be  able  to  ex- 
cuse himself  by  the  visitation  of  Heaven,  when  he  may  plead 
duress  from  men,  to  avoid  his  own  act." 5  It  is  entirely  evi- 
dent, that,  however  closely  the  law  may  restrict  the  right  of 
pleading  idiocy  or  insanity  in  disaffirmance  of  a  contract,  it 
cannot  entirely  prevent  human  beings  from  being  fools  and 
madmen,  and  unless  it  offers  to  such  unfortunates  an  arm  of 

erroneous,  nor  was  it  irregular  or  improper  when  considered  in  connection 
with  the  other  parts  of  the  direction  to  the  jury.  In  my  opinion  it  was 
right."  M'Diarmid  v.  M'Diarmid,  3  Bligh,  N.  S.  374;  Steed  v.  Galley,  1 
Keen,  620 ;  2  Kent,  Comm.  452. 

1  Seaver  v.  Phelps,  11  Pick.  305. 

2  Affirmed  by  Lord  Coke  in  Beverly's  case,  4  Co.  123 ;  Co.  Litt.  147. 

3  Thompson  v.  Leach,  3  Mod.  301.     In  this  case  the  doctrine  of  Lord 
Coke  was  challenged  with  great  earnestness  and  force  by  the  counsel,  and 
overruled  by  the  Court.     A  writ  of  error  being  afterwards  brought  to  re- 
verse the  judgment,   it  was  affirmed    in  the  House  of  Lords.      Shower's 
Cases  in  Parl.  150;  Yates  v.  Boen,  2  Strange,  1104;  Buller,  N.  P.  172;  1 
Fonbl.  Eq.  46 ;  Story  on  Contracts,  §  23 ;  Gibson  v.  Soper,  6  Gray,  279 ; 
Estate  of  Sarah  Desilver,  5  Rawle,  511 ;  Bensell  v.  Chancellor,  5  Wharton, 
374. 

4  Thompson  v.  Leach,  3  Mod.  301. 

5  1  Fonbl.  Eq.  46. 
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protection  and  assistance,  they  will  surely  become  the  prey  of 
the  crafty  and  unprincipled.  The  English  law,  through  timid- 
ity or  distrust  of  change,  has  not  as  yet  completely  emanci- 
pated itself  from  the  iron  chain  of  precedent  in  respect  of  this 
class  ;  for,  although  idiocy  or  insanity  may  be  pleaded  in 
avoidance  of  sealed  instruments  and  invalidate  them,  it  does 
not  constitute  a  complete  defence  to  simple  contracts  ;  but  is 
only  admitted  as  stringent  evidence  of  fraud  and  imposition.1 
Thus,  where  an  action  was  brought  for  the  use  and  occupation  of 
a  house,  taken  under  a  written  agreement  at  a  stipulated  rent,  it 
was  held  that  it  was  not  sufficient  for  the  plaintiff  to  show,  that 
the  lessee  was  a  lunatic,  and  that  the  house  was  unnecessary  for 
her,  but  that  it  must  also  be  shown,  that  the  plaintiff  knew 
this,  and  took  advantage  of  the  lunatic's  situation.2  The  con- 
tract of  the  lunatic  or  idiot  in  England,  therefore,  stands  upon 
the  same  ground  as  the  contract  of  a  sane  person,  with  this 
modification,  that  acts  and  facts  will  be  more  keenly  sifted  in 
the  one  case  than  in  the  other,  and  that  fraud  will  be  more 
readily  inferred.  This  rule  seems  completely  in  discord  with 
the  principle,  which  forms  the  ground-tone  of  all  the  harmonies 
of  the  law  relating  to  contracts  ;  namely,  that  an  intelligent 
assent  is  a  prerequisite  to  a  power  to  contract.  Indeed,  so  it 
has  been  considered  in  America,  and  the  doctririe  is  firmly 
established  in  the  United  States,  that  lunacy  and  idiocy  consti- 

1  Brown  v.  Joddrell,  3  Car.  &  P.  50.  In  this  case,  which  was  assumpsit 
for  work  and  labor  done,  and  to  which  lunacy  was  pleaded  as  a  defence,  Lord 
Tenterden  enunciated  the  doctrine  as  stated  in  the  text.  He  says  :  "  I  think 
this  defence  cannot  be  allowed,  and  that  no  person  can  be  suffered  to  stultify 
himself,  and  set  up  his  own  lunacy  in  his  defence.  If,  indeed,  it  can  be 
shown,  that  the  defendant  has  been  imposed  upon  by  the  plaintiff  in  conse- 
quence of  his  mental  imbecility,  it  might  be  otherwise,  and  such  a  defence 
might  be  admitted."  So,  also,  in  Faulder  v.  Silk,. 3  Camp.  126,  Lord  Ellen- 
borough  affirmed  the  same  doctrine.  See  Sergeson  v.  Sealey,  2  Atk.  412 ; 
Manby  v.  Scott,  1  Sid.  112 ;  Sentance  v.  Poole,  3  Car.  &  P.  1 ;  Dunnage  v. 
White,  1  Wils.  C.  C.  67  ;  Molton  v.  Camroux,  2  Exch.  487  ;  S.  C.,  4  Exch. 
17 ;  Holland  v.  Miller,  12  La.  An.  624 ;  Chevalier  v.  Whatley,  12  La.  An. 
651. 

*  Dane  v.  Kirkwall,  8  Car.  &  P.  679. 
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tute,  of  themselves,  a  complete  defence  to  a  contract,  which 
may  be  specially  pleaded,  or  shown  under  the  general  issue.1 
It  is  difficult  to  perceive  the  reason  of  the  distinction,  which 
obtains  in  the  English  law,  between  specialties,  made  by  luna- 
tics or  idiots,  and  parol  contracts  made  by  them ;  since  the 
informality  and  want  of  deliberation,  with  which  the  latter 
class  of  contracts  are  generally  made,  create  ampler  opportuni- 
ties of  surprise  and  imposition  than  are  afforded  in  the  former 
class,  and  give  the  greater  advantage  to  craft  and  cunning. 

§  14.  A  modification  of  the  general  rule  rendering  the  con- 
tracts of  idiots  and  lunatics  invalid,  is  admitted  in  respect  to 
contracts,  which  are  executed,  if  they  be  for  necessaries, 
within  which  term  are  understood  to  be  included  all  articles 
suitable  to  their  rank  and  condition,  although  they  be  not 
actually  necessary.  In  such  cases,  if  the  contract  be  bond  fide 
on  the  part  of  the  other  party,  it  will  be  enforced,  upon  the 
ground,  that  as  the  lunatic  or  idiot  has  had  the  benefit  of  the  , 

1  Mitchell  v.  Kingman,  5  Pick.  431 ;  Seaver  v.  Phelps,  11  Pick.  304 ;  Gib- 
son v.  Soper,  6  Gray,  279 ;  Grant  v.  Thompson,  4  Conn.  103  ;  Webster  v. 
Woodford,  3  Day,  90 ;  Lang  v.  Whidden,  2  N.  Hamp.  435 ;  McCreight  v. 
Aiken,  1  Rice,  56;  Burke  0.  Allen,  9  Foster  (N.  H.),  106,  114;  Peaslee 
v.  Bobbins,  3  Metcalf,  164 ;  Rice  v.  Peat,  15  Johns.  503.  It  has,  however, 
been  held  in  Massachusetts,  that  *'  The  deed  of  a  person  non  compos,  not 
under  guardianship,  conveyed  a  seisin,  and  was  voidable  only,  but  when  un- 
der guardianship  was  void."  Wait  v.  Maxwell,  5  Pick.  217  ;  Allis  v.  Billings, 
6  Metcalf,  415 ;  2  Black.  Comm.  291,  292  ;  2  Kent,  Comm.  451 ;  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  434 ;  Ingraham  v.  Baldwin,  5  Selden  (N.  Y.), 
45.  In  Gibson  v.  Soper,  6  Gray,  279,  it  was  decided  that  an  insane  person 
or  his  guardian  may  bring  an  action  to  recover  land  of  which  a  deed  was 
made  by  him  while  insane,  which  deed  has  not  subsequently  been  ratified  or 
affirmed,  without  first  restoring  the  consideration  received  tQ  the  grantee. 
See  Rogers  v.  Walker,  6  Barr,  371 ;  [Bond  v.  Bond,  7  Allen,  1.]  But  if  the 
grantor,  having  been  restored  to  sound  mind,  still  retains  and  uses  the  con- 
sideration of  the  deed  without  offer  to  restore,  or  seeks  to  enforce  the  securi- 
ties, or  avail  himself  of  the  contract  which  constitutes  such  consideration ; 
such  conduct  may  furnish  satisfactory,  and,  it  may  be,  conclusive  evidence  of 
a  ratification.  Gibson  v.  Soper,  6  Gray,  279,  283 ;  Allis  v.  Billings,  6  Met- 
calf, 415 ;  Arnold  v.  Richmond  Iron  Works,  1  Gray,  434.  See  Brecken- 
bridge  v.  Ormsby,  1  J.  J.  Marsh.  245. 
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articles,  and  no  advantage  has  been  taken  of  him,  it  is  but  right 
and  proper,  that  he  should  be  held  liable  for  them.1  But  if 
the  contract  be  for  articles  neither  necessary  nor  suitable  for 
the  condition  of  the  lunatic,  the  mere  fact  that  the  contract  is 

1  Baxter  v.  Earl  of  Portsmouth,  2  Car.  &  P.  178 ;  S.  C.,  5  Barn.  &  Ores. 
172.  In  this  case  the  plaintiffs  let  certain  carriages  and  harnesses  to  the  de- 
fendant to  be  used  by  him,  in  consideration  of  a  certain  annual  sum  The 
defendant  was  a  lunatic,  but  the  plaintiffs  were  not  aware  of  the  fact  when 
the  contract  was  made.  An  action  was  brought  upon  the  contract,  and  the 
evidence  at  the  trial  showed  that  the  defendant  often  used  the  carriages,  and 
that  they  were  suitable  to  his  rank  and  condition.  The  Court  thereupon  held, 
that  the  plaintiffs  were  entitled  to  recover.  In  delivering  the  judgment  of  the 
Court,  Abbott,  Ch.  J.,  said:  "I  was  of  opinion  at  the  trial  that  the  evidence 
given  on  the  part  of  the  defendant  was  not  sufficient  to  defeat  the  plaintiffs' 
action.  It  was  brought  to  recover  their  charges  for  things  suited  to  the  state 
and  degree  of  the  defendant,  actually  ordered  and  enjoyed  by  him.  At  the 
time  when  the  orders  were  given  and  executed,  Lord  Portsmouth  was  living 
with  his  family,  and  there  was  no  reason  to  suppose  that  the  plaintiffs  knew 
of  his  insanity.  I  thought  the  case  very  distinguishable  from  an  attempt  to 
enforce  a  contract  not  executed,  or  one  made  under  circumstances  which 
might  have  induced  a  reasonable  person  to  suppose  the  defendant  was  of  un- 
sound mind.  The  latter  would  be  cases  of  imposition ;  and  I  desired  that 
my  judgment  might  not  be  taken  to  be  that  such  contracts  would  bind,  al- 
though I  was  not  prepared  to  say  that  they  would  not.  Upon  further  con- 
sideration, I  find  no  reason  for  thinking  that  my  direction  to  the  jury  was 
erroneous,  or  that  the  verdict  should  be  disturbed."  See  Skidmore  v.  Romaine, 
2  Bradf.  (K  Y.)  122 ;  Chitty,  Cont.  (ed.  1860)  150.  So  where  a  lunatic 
purchased  certain  annuities  for  his  life,  of  a  society  which,  at  the  time,  had 
no  knowledge  of  his  unsoundness  of  mind,  the  transaction  being  in  the  ordi- 
nary course  of  the  affairs  of  human  life,  and  fair  and  bond  fide  on  the  part  of 
the  society,  it  was  held  that,  after  the  death  of  the  lunatic,  his  personal 
representatives  could  not  recover  back  the  premiums  paid  for  the  annuities. 
Molton  v.  Camroux,  2  Exch.  487.  Pollock,  C.  B.,  said:  "We  think  that 
we  may  safely  conclude,  that  when  a  person  apparently  of  sound  mind,  and 
not  known  to  be  otherwise,  enters  into  a  contract  for  the  purchase  of  prop- 
erty, which  is  fair  and  bond  fide,  and  which  is  executed  and  completed,  and 
the  property,  the  subject-matter  of  the  contract,  has  been  paid  for  and  fully 
enjoyed,  and  cannot  be  restored  so  as  to  put  the  parties  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside,  either  by  the  alleged  lunatic  or  those 
who  represent  him.  And  this  is  the  present  case,  for  it  is  the  purchase  of 
an  annuity  which  has  ceased."  This  judgment  was  afterwards  affirmed  in  the 
Exchequer  Chamber,  4  Exch.  17  ;  Beavan  v.  M'Donnell,  9  Exch.  309.  See 
also  Beals  v.  See,  10  Barr,  56 ;  La  Rue  v.  Gilkyson,  4  Barr,  375.  But  see 
Gibson  v.  Soper,  6  Gray,  279. 
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executed,  will  not  operate  to  prevent  the  lunatic  from  avoiding 
it.1  If  the  contract  be  executory,  and  especially  if  it  be  made 
under  circumstances  which  would  have  induced  the  belief  in 
the  mind  of  a  reasonable  man  that  the  party  making  it  was 
insane,  it  would  not  be  enforced,  on  the  ground  that  such  a 
fact  indicated  imposition  by  the  sane  party.  Indeed,  the 
modern  cases  show  a  strong  analogy  between  the  liability  of 
an  infant  and  that  of  a  lunatic,  in  respect  of  their  contracts. 
Both  are  liable  for  necessaries  furnished  to  them  bond  fide ,  and 
neither  is  ordinarily  liable  on  specialties.2 

§  15.  Drunkards.  —  Contracts  made  during  a  state  of  drunk- 
enness are  voidable,  upon  the  ground  that  it  is  a  state  of  tem- 
porary idiocy  or  lunacy.3  The  question,  whether  contracts 
made  by  drunken  persons  were  binding,  hinged  for  a  long  time 
upon  the  question,  whether  the  drunkenness  were  voluntary, 
or  occasioned  by  the  contrivance  of  the  other  party  ;  for  if  it 
were  voluntary,  and  by  no  default  of  the  other  party,  it  was  no 
excuse.  But  it  is  now  well  settled,  that  the  contracts  of 
drunken  persons  are  voidable,  though  not  absolutely  void,  how- 
ever the  drunkenness  be  occasioned.4  It  must,  however,  be 
such  as  to  incapacitate  the  party  from  the  proper  exercise  of 

1  Seaver  v.  Phelps,  11  Pick.  306  ;  Fitzgerald  v.  Reed,  9  Smedes  &  M.  94. 

2  Thompson  v.  Leach,  3  Mod.  310 :    Dane  v.  Kirkwall,  8  Car.  &  P.  679 ; 
Tarbuck  v.  Bispham,  2  Mees.   &  Wels.  6 ;  Fisher  v.  Jewett,  Berton,  35 ; 
Baxter  v.  Earl  of  Portsmouth,  2  Car.  &  P.  178.     See  Allis  v.  Billings,  6 
MetcalF,  418.     [Sawyer  v.  Lufkin,  56  Maine,  308  (1868).] 

3  Pitt  v.  Smith,  3  Camp.  33 ;  Pothier  on  Oblig.  p.  1,  art.  4,  §  49 ;  Corey 
v.  Corey,   1  Ves.   19 ;    Stockley  v.  Stockley,  1  Ves.  &  B.  30 ;  Newell  v. 
Fisher,  11  Smedes  &  M.  431. 

4  Barrett  v.  Buxton,  2  Aikens,  167;  King  v.  Bryant,  2  Haywood,  394; 
Dorr  v.  Munsell,  13  Johns.  430 ;  Story  on  Contracts,  §  27,  28  ;  Seymour  v. 
Delancy,  3  Cowen,  445;   Reynolds  v.  Waller,  1  Wash.  164;   Reinicker  v. 
Smith,  2  Har.  &  Johns.  423;  Williams  v.  Inabnet,  1  Bailey  (S.  C.),  343; 
Arnold  v.  Hickman,  6  Munf.  15  ;  Taylor  v.  Patrick,  1  Bibb,  168 ;  Burroughs 
v.  Richman,   1  Green  (K  J.),  243;    Menkins  v.  Lightner,   18  111.  282; 
Hutchinson  v.  Brown,  1  Clarke,  408 ;  Ford  v.  Hitchcock,  8  Ohio,  214 ;  Clark 
v.  Cadwell,  6  Watts,  139 ;  Broadwater  v.  Darne,  10  Missouri,  277 ;  Chitty, 
Contr.  (ed.  1860)  153,  154. 
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his  judgment,  and  prevent  him  from  understanding  his  con- 
tract.1 

§  16.  We  now  come  to  the  second  class  of  persons,  who  are 
incompetent  to  make  contracts.  This  class  comprises  those 
who  are  legally  disabled  from  contracting,  from  reasons  of  public 
policy  and  convenience,  and  we  shall  subdivide  it  as  follows  : 
1st.  Outlaws  and  persons  attainted ;  2d.  Aliens ;  3d.  Infants ; 
4th.  Married  women ;  5th.  Seamen ;  6th.  Slaves. 

§  17.  Outlaws  and  persons  attainted.  —  Outlawry  creates  a 
complete  disability,  on  the  part  of  the  outlaw,  to  make  any 
personal  contract  whatsoever,  and  is  equivalent  to  a  civil  death. 
An  outlaw  may,  however,  in  his  representative  capacity,  bind 
by  his  contract  his  principals,  if  they  be  competent  to  make 
the  contract  personally.2  The  process  of  outlawry  is,  however, 
almost  wholly  unknown  in  this  country,  and  in  the  few  States 
where  it  exists,  it  does  not  entail  upon  the  outlaw  the  same 
forfeitures  or  disabilities  as  in  England.  Attainder  is  wholly 
unknown  in  this  country,  and  a  bill  of  attainder  is  prohibited 
by  the  Constitution  of  the  United  States.3  It  therefore  becomes 
unnecessary  to  consider  it  in  this  treatise. 

§  18.  Aliens.  —  An  alien  is  a  person  born  in  a  foreign  coun- 
try of  foreign  parents,  and  not  naturalized  within  his  adopted 
country.  The  mere  fact,  that  a  person  is  born  in  a  foreign 
country,  will  not  render  him  an  alien,  if  his  parents  are  not 
subjects  of  such  country,  but  are  merely  journeying  or  tempo- 
rarily residing  there.4  But  the  children  of  a  mother,  married 
to  a  foreigner,  who  are  born  abroad,  are  aliens.5  So,  also,  the 

1  Cooke  v.  Clayworth,  18  Ves.  15;  S.  C.,  note  to  Pitt  v.  Smith,  3  Camp. 
33  ;  Fenton  v.  Holloway,  1  Stark.  126  ;  Galloway  v.  Witherspoon,  5  Iredell, 
Eq.  128. 

2  4  Black.  Cornm.  ch.  24,  p.  320;  3  Ib.  ch.  19,  p.  283;  Co.  Litt.  128  a; 
Gilb.  C.  P.  197 ;  Tidd's  Prac.  (9th  ed.)  131 ;  Bacon's  Abridged  Outlawry; 
Ex  parte  Franks,  7  Bing.  762  ;  1  Chitty,  Crim.  Law,  347,  730. 

3  Constitution  ofU.  S.  art.  3,  §  3;  art.  1,  §  9, 10. 

4  Wilson  u.  Marryat,  8  T.  R.  31 ;  S.  C.,  1  Bos.  &  Pul.  430 ;  in  re  Bruce, 
2  Cromp.  &  Jerv.  436. 

5  Duroure  v.  Jones,  4  T.  K.  300. 
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children  born  of  a  person  in  the  service,  and  under  allegiance 
to  a  foreign  prince  or  king,  or  of  a  person  who  has  been  natu- 
ralized, are  aliens.  The  children  of  aliens,  born  in  America  or 
in  England,  are  entitled  to  all  the  privileges  of  natural-born 
citizens.1  This  rule  does  not,  however,  obtain  in  France,  un- 
less the  child,  after  attaining  the  age  of  twenty-one  years,  claim 
the  character  of  a  Frenchman,  by  declaring,  if  not  then  resi- 
dent in  France,  his  intention  to  fix  his  residence  there,  and 
actually  so  doing  within  a  year  of  his  declaration.2 

§  19.  An  alien  friend  is  competent  to  contract  with  a  citizen, 
either  within  or  without  the  country ;  and,  during  peace,  he 
has  the  same  privileges  and  rights  in  enforcing  his  contract  by 
legal  process  in  the  courts  of  the  foreign  country,  as  if  he  were 
a  citizen.3  During  war,  the  citizens  of  the  belligerent  coun- 
tries cannot  make  a  valid  contract,  unless  the  alien  enemy 
reside  within  the  country  of  the  citizen  with  whom  he  contracts, 
and  be  within  the  license  and  protection  of  the  government,  in 
which  case  his  contract  can  be  enforced ;  or  unless  it  be  made 
with  the  permission  of  the  government,  or  be  for  ransom- 
money.4  Not  only  the  citizens  of  two  countries  at  war  with  each 
other  are  considered  as  alien  enemies,  but  a  neutral,  voluntarily 
residing  in  either  country  and  carrying  on  commerce  there,  is 
an  alien  enemy  to  the  other  country.5  And  this  rule  obtains, 
although  such  neutral  be  resident  in  the  enemy's  country  in 
the  character  of  consul  of  his  State.6  The  rights  of  an  alien 
to  sue  in  the  courts  of  a  foreign  country  upon  a  contract  made 
during  peace,  are  suspended  during  war,  but  they  revive  upon 

1  1  Black.  Comm.  374. 

2  Code  Civil,  L.  1,  tit.  1,  §  9. 

3  Bac.  Abr.  Alien,  D. ;  Story  on  Contracts,  §  34. 

4  Com.  Dig.  Alien,  C.  5 ;  Griswold  v.  Waddington,  15  Johns.  57 ;  S.  C., 
16  Johns.  438;  Musson  v.  Fales,  16  Mass.  334;   The  Francis  &  Cargo,  1 
Gallison,  448 ;  The  Rapid,  8  Cranch,  155 ;  The  Alexander,  8  Cranch,  169  ; 
The  Julia,  8  Cranch,  181. 

5  O'Mealey  v.  Wilson,  1  Camp.  482. 

6  Albrecht  v.  Sussman,  3  Ves.  &  Beam.  323. 
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the  recurrence  of  peace.1  A  contract  between  a  neutral  and  a 
citizen  in  an  enemy's  country  is,  however,  valid,  and  may  be 
enforced  by  legal  process  in  the  courts  of  the  United  States  and 
of  England.2 

§  20.  Infants.  —  By  the  Common  Law,  every  person  is.  an 
infant,  and  is  incapable  of  making  any  binding  contract  in  his 
own  behalf,  until  he  is  twenty-one  years  of  age,  although  he 
can,  after  fourteen  years  of  age,  become  an  executor  and  ad- 
ministrator, and  make  voidable  contracts.  The  age,  at  which 
a  person  is  competent  to  make  a  valid  contract,  is  different  in 
different  countries.  By  the  Roman  law,  full  age  is  fixed  at 
twenty-five  years,  and  this  rule  generally  obtains  on  the  Conti- 
nent of  Europe.3  In  France,  majority  is  attained  at  the  age 
of  twenty-one  years.4  But  in  all  countries  and  by  all  codes, 
a  certain  definite  age  is  fixed  as  the  period  at  which  all  persons 
shall  acquire  a  full  power  to  make  contracts,  and  to  assume  a 
reciprocal  liability  upon  them ;-  and  before  which,  out  of  regard 
for  the  immaturity  of  power,  the  susceptibility  to  undue  influ- 
ence, and  the  trusting  spirit  of  youth,  the  law  interferes  to 
guard  and  protect  them  against  artifice  and  fraud,  by  restrict- 
ing their  liabilities,  and  empowering  them  to  annul  their  con- 
tracts. The  powers  and  faculties  of  different  persons  are  de- 
veloped and  matured  at  different  periods,  and  in  many  cases 
can  be  scarcely  said  to  be  ever  developed ;  but  some  arbitrary 
rule,  defining  a  particular  age  as  the  age  of  majority,  becomes 
necessary,  in  order  to  prevent  litigation  and  endless  doubt. 
The  rule  of  the  Common  Law  of  England,  which  fixed  this 

1  Ex  parte  Boussmaker,  13  Ves.  71 ;  Flindt  v.  Waters,  15  East,  260 ;  7 
Taunt.  439  (Am.  ed.)  and  note  ;  Wells  ».  Williams,  1  Salk.  46  ;  Boulton  v. 
Dobree,  2  Camp.  163.     Debts  contracted  with  an  alien  are  not  extinguished 
by  a  subsequent  war  between  the  nations  of  the  parties.     Hamilton  v.  Eaton, 
2  Mar.  U.  S.  C.  C.  1. 

2  Houriet  v.  Morris,  3  Camp.  303.     See  also  post,  §  503. 

3  Inst.  1,  23,  1;  Partidas  on  Obligations,  5,  11,  5;    Inst.  of  the  Civil 
Law  of  Spain,  B.  1,  tit.  1,  ch.  1,  §  3 ;  Inst.  of  the  Law  of  Holland,  by  Van 
der  Linden,  B.  1,  ch.  5,  §  7 ;  Code  Civil,  art.  388,  488.      See  2  Kent, 
Comm.  Lect.  31,  p.  234.  4  Code  de  France,  art.  488. 
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period  at  twenty-one  years,  has  by  some  writers  been  thought 
to  have  originated  in  the  feudal  law,  by  which  the  authority  of 
the  guardian  in  chivalry  existed  until  the  male  ward  was 
twenty-one  years  of  age,  at  which  time  he  became  capable  of 
doing  knight-service,  and  attended  his  lord  to  the  wars.3  But 
Sir  William  Blackstone  suggests,  that  this  rule  was  probably 
copied  from  the  old  Saxon  constitutions  on  the  Continent,  which 
extended  the  age  of  minority  "  ad  annum  vigesimum  primum, 
et  eo  usque  juvenes  sub  tutelam  reponunt."  2  This  rule  obtains 
generally  throughout  the  United  States,  although,  in  some 
of  the  States,  female  infants  attain  their  majority  at  the  age  of 
eighteen  years.3  A  person  may  bind  himself  by  a  contract 
made  on  the  day  previous  to  his  twenty-first  birthday,4  and  it 
has  been  held,  that  "  if  one  be  born  on  the  first  day  of  Febru- 
ary at  eleven  at  night,  —  and  on  the  last  day  of  January  in  the 
twenty-first  year  of  his  age,  at  one  o'clock  in  the  morning,  he 
make  a  will  of  land,  it  is  a  goodwill,  for  he  was  then  of  age." 5 
§  21.  The  principle  governing  contracts  of  infants  with 
adults,  differs  from  that  which  govern  other  contracts  ; 6  for  in 
the  former  case,  the  adult  will  be  bound,  although  there  be  no 
reciprocal  obligation  on  the  part  of  the  infant ;  while  in  respect 

1  Bac.  Abr.  Infancy  and  Age,  A.  1 ;  Co.  Litt.  78  6,  171  b.    See  Bingham 
on  Infancy  (Bennett's  ed.),  and  Macpberson  on  Infancy,  for  a  full  discussion 
of  the  rights  and  liabilities  of  infants. 

2  1  Black.  Comm.  464.     See  also  a  curious  article  on  The  Number  Seven 
in  Vol.  6  Law  Reporter,  529-540.     Homo,  says  Pliny,  crescit  in  longitudinem 
ad  annos  usque  Ter  Septenos,  and  this  may  have  been  the  original  root  of 
the  rule. 

3  This  is   the   case  in  Vermont  and  Ohio,  and  several  other  States. 
9  Vermont,  42,  79;  2  Kent,  Comm.  Lect.  31,  p.  231. 

4  See  Herbert  v.  Torball,  1  Sid.  142 ;  S.  C.,  Raym.  84;  State  v.  Clark,  3 
Harring.  557  ;  Wells  ».  Wells,  6  Indiana,  447. 

5  Anon.,  1  Salk.  44 ;  Roe  v.  Hersey,  3  Wilson,  274  ;  Fitzhugh  v.  Denning- 
ton,  6  Mod.  260 ;  Sir  Robert  Howard's  case,  2  Salk.  625 ;  2  Kent,  Comm; 
Lect.  31,  p.  232;  Hamlin  v.  Stevenson,  4  Dana  (Ken.),  297. 

6  Louisiana  follows  the  Common  Law  in  this  respect,  although  the  Civil 
Law  is  generally  administered  there.  Barrerau.  Alpuente,  18  Martin  (Louis.),, 
9;  Civil  Code  of  Louisiana,  art.  41,  93. 


20  SALE  OP  PERSONAL  PROPERTY.         [CH.  II. 

of  contracts  generally,  the  rule  is,  that  they  are  only  valid 
when  there  is  a  valuable  consideration  on  both  sides.1  This 
exception  proceeds  upon  the  assumption,  that  the  adult  is 
possessed  of  sufficient  knowledge  and  experience  to  protect 
himself  from  fraud,  while  the  infant,  from  his  ignorance  and 
inexperience,  is  supposed  not  to  be  upon  an  equal  footing  with 
him.  The  adult,  therefore,  is  liable  to  the  same  extent  as  if 
his  contract  were  not  with  an  infant ;  but  the  infant  has  the 
privilege  of  avoiding  it.2  This  privilege  is  entirely  personal, 
and  can  only  be  exercised  by  the  infant  himself;  no  third 
person  can,  therefore,  take  advantage  of  the  infancy  of  one  of 
the  parties  to  avoid  a  contract.3  But,  inasmuch  as  the  remedy 
is  not  reciprocal,  a  court  of  equity  will  refuse  to  decree  a 
specific  performance  by  the  adult,  at  the  instance  of  the  infant.4 
So,  also,  in  all  cases  where  infancy  is  pleaded  as  a  defence  to  a 
contract,  the  proof  thereof  lies  upon  the  defendant.5 

1  Duranton,  Droit  Fran§ais,  Vol.  16,  Du  Contrat  de  Vente,  §  126. 

2  Thompson  v.  Hamilton,  12  Pick.  429 ;  Boyden  v.  Boyden,  9  Metcalf, 
519,  521 ;  M'Ginn  v.  Shaeffer,  7  Watts,  414. 

3  Keane  v.  Boycott,  2  H.  Black.  511 ;  Coan  v.  Bowles,  1  Shower,  171 ; 
Von  Bramer  v.  Cooper,  2  Johns.  279  ;  Hartness  v.  Thompson,  5  Johns.  160  ; 
Rosev.  Daniel,  2  Const.  (S.  C.)  549;  U.  S.  v.  Bainbridge,  1  Mason,  71; 
Oliver  v.  Houdlet,  13  Mass.  237  ;  Nightingale  v.  Withington,  15  Mass.  272  ; 
Kendall  v.  Lawrence,  22  Pick.  540 ;  per  Sawyer,  J.,  in  Campbell  v.  Cooper, 
34  N.  Hamp.  66.     This  privilege  extends  to  his  legal  representatives,  after  his 
death,  or  his  privies  in  blood,  entitled  to  the  estate  upon  avoidance  ;  but  not 
to  his  surety,  indorsers,  or  any  strangers,  or  his  assignee,  or  other  privy  in 
estate  only.     Dominick  v.  Michael,  4  Sandf.  Sup.  Ct.  374;  Nightingale  v. 
Withington,  16  Mass.  272  ;  Wilde,  J.,  in  Austin  v.  Charlestown  Fem..Sem., 
8  Metcalf,  203  ;  Hussey  v.  Jewett,  9  Mass.  100  ;  Parker  v.  Baker,  1  Clarke, 
Ch.  136  ;  Jefford  v.  Ringgold,  6  Alabama,  547  ;  Parsons  v.  Hill,  8  Missouri, 
135  ;  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  248  ;  Whittingham's  case, 
8  Rep.  43;    Slocum  v.  Hooker,    13  Barbour,  536;   nor  to  his  creditors; 
McCarty  v.  Murray,  3  Gray,  578  ;  nor,  it  seems,  to  his  guardian,  in  the  case 
of  a  contract  from  which  the  infant  derives  a  benefit.     Per  Wilde,  J.,  in 
Olivers.  Houdlet,  13. Mass.  240  ;  Irvine  v.  Crockett,  4  Bibb,  437.     [But  see 
contra  Chandler  v.  Simmons,  97  Mass.  508  (1867).] 

4  Flight  v.  Bolland,  4  Russ.  298. 

5  Jeune  v.  Ward,  2  Stark.  293;  S.  C.,  1  Barn.  &  Aid.  653;  Leader  v. 
Barry,  1  Esp.  553. 
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§  22.  The  contract  of  an  infant  consists  of  three  classes : 
First,  those  which  are  absolutely  injurious  to  his  interests, 
and  can  only  operate  to  his  prejudice ;  such  as  a  bond  given 
by  him  as  surety :  these  are  absolutely  void.  Second,  those 
which  may  be  beneficial  to  his  interests  ;  and  these  are  merely 
voidable  by  him  when  he  arrives  at  majority.1  Third,  those 
which  administer  to  his  needs  and  necessities  ;  those  which  he 
is  authorized  by  statute  to  make ;  those  which  are  made  by 
him  in  his  representative  capacity ;  and  executed  contracts  of 
marriage  ;  all  of  which  are  binding  upon  him.2  The  first  class 
embraces,  principally,  instruments  under  seal,  which  do  not 
come  within  the  scope  of  the  present  treatise.  Within  the 
second  and  third  classes  are  included  all  the  contracts  relating 
to  the  purchase  and  sale  of  personal  property.  Indeed,  by  far 
the  greater  part  of  the  contracts  made  by  an  infant  are  included 
in  the  latter  classes  ;  for  the  policy  of  the  law  is  not  to  annul 
the  power  of  the  infant  to  contract,  but  to  give  him  the  option 
of  affirming  or  disaffirming  his  contracts  upon  his  arriving  at 
majority,  according  as  they  may  seem  to  him  beneficial  or 
injurious.3 

1  [See  State  t>.  Plaisted,  43  N.  Hamp.  413,  for  a  collection  of  many 
authorities  on  the  law  of  infancy.] 

2  By  the  Scottish  law,  a  minor,  who  has  no  curator,  may  bind  himself  by 
deed,  which  will  be  valid  and  effectual  in  all  respects.    His  deeds  are,  indeed, 
liable  to  reduction  on  the  ground  of  minority  and  lesion,  in  cases  where  the 
infant  has  been  injured,  but  not  on  the  ground  of  minority  alone.    A  minor, 
who  has  curators,  cannot  make  a  deed  without  their  consent,  and  may  plead 
his  infancy  in  defence  to  a  deed  so  made.     Ersk.  1,  7,  33 ;  Brown  on  Sales, 
p.  168,  §  245,  246;  Stair,  1,  6,  33. 

3  Tucker  v.  Moreland,  10  Peters,  71 ;  2  Kent,  Comm.  Lect.  31,  p.  234, 
235;  Zouch  v.  Parsons,  3  Burr.  1804;  Reed  v.  Batchelder,  1  Metcalf,  559; 
Williams  v.  Moor,  11  Mees.  &  W.  256 ;  Whitney  v.  Dutch,  14  Mass.  457. 
Perkins  (§  12)  lays  it  down  as  "a  common  learning,  that  all  such  gifts, 
grants,  or  deeds  made  by  an  infant,  as  do  not  take  effect  by  delivery  of  his 
hand,  are  void.     But  all  gifts,  grants,  or  deeds  made  by  an  infant  by  matter 
in  deed,  or  in  writing,  which  take  effect  by  delivery  of  his  own  hand,  are 
voidable  by  himself,  and  his  heirs,  and  by  those  who  have  his  estate."     A 
diversity  of  opinion  exists  in  reference  to  this  position.     In  conformity  with 
it  the  case  of  Whittingham,  8  Rep.  43,  was  decided,  in  which  the  subject 
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§  23.  An  infant  is  not  bound  to  perform  his  executory  con- 
tracts during  his  infancy,  although  he  may  have  received  and 

is  much  commented  upon,  that  the  feoffment  of  an  infant,  if  made  in  person, 
is  voidable  only,  but  if  by  attorney,  absolutely  void ;  and  this  has  always 
been  considered  unquestionable.  In  the  well-known  case,  Zouchv.  Parsons, 
3  Burr.  1794,  Lord  Mansfield  and  the  other  Judges  of  the  Court  of  King's 
Bench  approved  the  law  as  laid  down  by  Perkins.  And  in  Lord  Mansfield's 
view,  the  words  "  which  do  take  effect "  are  an  essential  part  of  the  definition  ; 
and  exclude  letters  of  attorney,  or  deeds,  which  delegate  a  mere  power  and 
convey  no  interest,  so  that,  according  to  Lord  Mansfield's  opinion,  there  is 
no  difference  between  a  feoffment  and  any  deeds  which  convey  an  interest. 
In  each  case,  if  the  infant  makes  a  feoffment  or  delivers  a  deed  in  person,  it 
takes  effect  by  such  delivery  of  his  hand,  and  is  voidable  only.  But,  if  either 
be  done  by  letter  of  attorney  from  the  infant,  it  is  void,  for  it  does  not  take 
effect  by  a  delivery  of  his  hand.  There  are  other  authorities,  however, 
which  are  at  variance  with  this  doctrine  of  Lord  Mansfield,  and  which  put  a 
different  interpretation  upon  the  language  of  Perkins.  According  to  the 
latter,  the  semblance  of  benefit  to  the  infant  or  not,  is  the  true  ground  of 
holding  his  deed  voidable  or  void.  That  it  makes  no  difference,  whether  the 
deed  be  delivered  by  his  own  hand  or  not ;  but  whether  it  be  for  his  benefit 
or  not.  If  the  former,  then  it  is  voidable  ;  if  the  latter,  then  it  is  void.  And 
that  in  the  passage  above  quoted,  in  speaking  of  gifts  and  grants  taking  effect 
by  the  delivery  of  the  infant's  hand,  the  author  did  not  refer  to  the  delivery 
of  the  deed,  but  to  the  delivery  of  the  thing  granted ;  as,  for  instance,  in  the 
case  of  a  feoffment,  to  a  delivery  of  seisin  by  the  infant  personally;  and  in 
case  of  chattels,  to  a  delivery  of  the  same  by  his  own  hand.  Per  Story,  J., 
in  Tucker  v.  Moreland,  10  Peters,  59.  See  Phillips  v.  Green,  3  Marshall,  7, 
9  ;  Cole  v.  Pennoyer,  14  111.  160. 

It  seems  to  be  generally  agreed  that  a  power  of  attorney  given  by  an  infant 
is  void.  Oliver  v.  Woodroffe,  4  Mees.  &  W.  650 ;  Parker,  C.  J.,  in  Whit- 
ney v.  Dutch,  14  Mass.  457,  461,  463  ;  Bronson,  J.,  in  Fonda  v.  Van  Home, 
15  Wendell,  631,  635;  Tucker  v.  Moreland,  10  Peters,  59;  Lawrence  v. 
McArter,  10  Ohio,  37,  42;  Waplesw.  Hastings,  3  Harring.  403;  Woodworth, 
J.,  in  Roof  v.  Stafford,  7  Cowen,  179,  180;  Bool  v.  Mix,  17  Wendell,  120, 
131 ;  Hiesland  v.  Kuns,  8  Blackf.  345,  348.  It  has  also  been  held  that  an 
infant  cannot  be  bound  by  the  act  of  an  agent  not  appointed  by  a  power  of 
attorney.  Thomas  v.  Roberts,  16  Mees.  &  W.  778.  Parke,  B.,  said,  "  An 
infant  cannot  appoint  an  agent."  "  An  agreement  by  an  agent  cannot  bind 
an  infant.  If  an  infant  appoints  a  person  to  make  a  lease,  it  does  not  bind 
the  infant,  neither  does  his  ratification  bind  him."  The  contrary,  however, 
appears  to  have  been  held  in  Whitney  v.  Dutch,  14  Mass.  457  ;  and  this  lat- 
ter decision  was  followed  with  reluctance  in  the  case  of  Hardy  v.  Waters, 
38  Maine,  450. 

A  contract  for  the  supply  of  necessaries  to  an  infant  is  binding  on  him  to 
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enjoyed  the  consideration,  upon  which  they  were  founded.  If, 
therefore,  he  borrow  money  and  spend  it ;  or  purchase  goods, 
which  are  not  necessaries,  and  part  with  them  or  consume 
them  ;  or  make  a  promissory  note  ;  he  is  not  liable.1  So,  also, 
if  he  undertake  to  do  a  certain  act,  and  receive  a  certain  sum 
of  money  therefor,  in  advance,  he  cannot  be  compelled  to  per- 
form his  promise,  after  he  has  parted  with  the  consideration, 
nor  can  the  money  be  recovered  from  him,  for  it  was  the  folly 
of  the  other  party  to  trust  him. 

§  24.  But,  although,  where  the  contract  is  executory  on  the 
part  of  the  infant,  and  executed  on  the  part  of  the  adult,  and 
is  not  in  respect  of  necessaries,  the  infant  may  refuse  to  per- 

the  extent  of  their  fair  and  reasonable  value.  Burghart  v.  Hall,  4  Mees.  & 
W.  727 ;  Peters  v.  Fleming,  6  Mees.  &  W.  42 ;  2  Kent,  Comm.  239,  240 ; 
M'Minn  v.  Richmond,  6  Yerger,  1. 

All  other  contracts  of  an  infant,  however  fair  and  conducive  to  his  interests 
they  may  be,  are  not  binding  on  him,  nor  are  they  void,  but  may  be  avoided 
or  confirmed  by  him  at  his  election.  Abell  v.  Warren,  4  Vermont,  149,  152, 
153  ;  Oliver  v.  Houdlet,  13  Mass.  237  ;  Reed  v.  Batchelder,  1  Metcalf,  559  ; 
Cole  v.  Pennoyer,  14111.  161. 

An  infant  may  avoid  his  sale  of  chattels  and  other  contracts  relating  to 
personal  property,  under  age  and  immediately,  by  any  act  clearly  evincing 
an  intention  not  to  be  bound  by  them.  Heath  v.  West,  6  Foster  (N.  H.) , 
191;  Carrv.  Clough,  6  Foster  (N.  H.),  290;  Stafford  v.  Roof,  9  Cowen, 
626,  628;  Shipman  v.  Horton,  17  Conn.  481,  483;  Willis  v.  Twambly,  13 
Mass.  204,  205;  Bailey  v.  Barnberger,  11  Kentucky,  114;  Matthewson  v. 
Johnson,  1  Hoff.  Ch.  560 ;  Dominick  v.  Michael,  4  Sandf.  374 ;  Vent  v. 
Osgood,  19  Pick.  572,  577;  M'Gill  v.  Woodward,  1  Const.  Rep.  (S.  Car.) 
468;  S.  C.,  3  Brevard,  401 ;  Bool  v.  Mix,  17  Wendell,  119  [Robinson  v. 
Weeks,  56  Maine,  104  (1868).] 

The  infant's  right  to  avoid  his  contracts  may  be  exercised  against  bond 
fide  purchasers  from  his  grantee.  Myers  v.  Sanders,  7  Dana,  506 ;  Hill  v. 
Anderson,  5  Smedes  &  M.  216,  224. 

1  20  Am.  Jurist,  257,  260 ;  Story  on  Cont.  §  40,  42 ;  Shaw  v.  Boyd,  5 
Serg.  &  Rawle,  309 ;  Crymes  v.  Day,  1  Bailey,  320 ;  Jones  v.  Todd,  2  J.  J. 
Marsh.  361 ;  Goodsell  v.  Myers,  3  Wend.  479  ;  Lawson  v.  Lovejoy,  8  Greenl. 
405 ;  Whitney  v.  Dutch,  14  Mass.  462 ;  Probart  v.  Knouth,  2  Esp.  472, 
note ;  Earle  v.  Peale,  1  Salk.  386 ;  Darby  v.  Boucher,  1  Salk.  279 ;  Fitts  v. 
Hall,  9  N.  Hamp.  441;  446;  Robbins  v.  Eaton,  10  N.  Hamp.  562,  565; 
Boody  v.  McKenney,  23  Maine,  517,  525,  526;  Price  v.  Furman,  27  Ver- 
mont, 268,  271;  Thing  v.  Libbey,  16  Maine,  55. 
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form  his  promise  during  his  infancy,  or  may  disaffirm  it  on 
arriving  at  full  age,  yet  this  rule  only  obtains  in  those  cases 
where  the  consideration  has  been  parted  with  or  consumed  by 
him.1  For  if  he  retain  the  identical  and  specific  considera- 
tion, and  it  can  be  identified,  he  becomes  the  trustee  of  the 
other  party,  as  soon  as  he  disaffirms  his  contract,  or  refuses  to 
perform  it,  and  is  bound  to  surrender  it.2  The  jeason  of  this 
distinction  is,  that,  in  the  one  case,  it  would  be  impossible  for 
him  to  return  the  consideration,  and  to  render  him  liable 
therefor  in  damages  would  be  to  annul  his  privilege ;  but,  in 
the  other  case,  he  would  be  guilty  of  a  positive  fraud  in  retain- 
ing, against  the  will  of  the  other  party,  that  for  which  he 
refuses  to  give  any  consideration,  and  to  which  he  therefore 
is  not  justly  entitled.  Besides,  upon  the  disaffirmance  of  his 
contract,  the  infant  stands  in  the  same  position  that  he  would 
if  no  contract  had  ever  been  made,  and  his  rights  remain  the 
same  as  they  did  before  his  contract.3  If,  then,  the  considera- 
tion be  gone,  the  party  who  assumed  the  risk  ought  to  suffer 
the  loss.4  But  if  it  remain,  it  is  still  the  property  of  the  party 
who  advanced  it. 

§  25.  This  rule  operates,  however,  in  some  measure  recip- 

1  Probart  v.  Knouth,  2  Esp.  472,  note ;  Earle  v.  Peale,  1  Salk.  386 ; 
Darby  v.  Boucher,  1  Salk.  279. 

2  Badger  v.  Phinney,  15  Mass.  359;  Willis  v.  Twambly,  13  Mass.  204; 
Reeve's  Domestic  Relations,  Parent  and  Child,  245.     Where  goods  are  sold 
to  an  infant  on  credit,  and  he  avails  himself  of  his  infancy  to  avoid  payment, 
and  still  retains  possession  of  the  goods,  the  vendor  may  reclaim  them,  as 
having  never  parted  with  his  property  in  them ;  the  refusal  to  pay  being  a 
sufficient  disaffirmance  of  the  contract,  by  which  he  annuls  the  contract  on 
both  sides  ab  initio,  and  the  parties  revert  to  the  same  situation  as  if  the 
contract  had  not  been  made.     Shaw,  C.  J.,  in  Boyden  v.  Boyden,  9  Met- 
calf,  521 ;  Fitts  v.  Hall,  9  N.  Hamp.  441,  446  ;  Badger  v.  Phinney,  15  Mass. 
359 ;  Jefford  v.  Ringgold,  6  Alabama,   544 ;  Strain  v.  Wright,  7   Georgia, 
568;  Mellen,  C.  J.,  in  Hubbard  v.  Cummings,  1  Greenl.  13. 

3  Shannon  v.  Shannon,  1  Sch.  &  Lef.  321 ;  Badger  v.  Phinney,  15  Mass. 
359  ;  Ilsley  v.  Stubbs,  5  Mass.  284 ;  Boyden  v.  Boyden,  9  Metcalf,  521 ;  Jef- 
ford v.  Gold,  6  Alabama,  544;  Strain  v.  Wright,  7  Georgia,  568. 

4  See  Thing  v.  Libbey,  16  Maine,  55 ;  Lawson  v.  Lovejoy,  8  Greenl.  405  ; 
Boody  v.  McKenney,  23  Maine,  325.     [Chandler  v.  Simmons,  97  Mass.  508 
(1867).] 
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rocally ;  for  if  the  infant  have  advanced  money  or  any  other 
consideration,  which  has  been  consumed  or  parted  with  by 
the  other  party,  and  afterwards  disaffirm  his  contract,  he  can- 
not, if  he  have  received  any  benefit  therefrom,  recover  from 
the  other  party  the  advanced  consideration.1  If,  therefore,  he 
should  purchase  a  watch,  and  pay  for  it.  he  could  not,  by  dis- 
affirming his  contract,  and  offering  the  watch  in  return,  found 
any  claim  to  recover  the  sum  paid  by  him ;  or  if  he  should 
advance  money  upon  a  lease,  and  afterwards  disaffirm  his 
contract,  he  could  not  sue  for  the  money  advanced.2  So, 
also,  he  could  not  buy  a  large  quantity  of  corn  or  grain,  and, 
after  reselling  or  consuming  a  portion,  disaffirm  his  contract, 
and  by  returning  the  remaining  portion  acquire  a  right  to  sue 
the  other  party  for  a  proportional  part  of  the  price.3 

[§  25  a.  But  the  rule  laid  down  in  the  foregoing  section, 
although  apparently  sanctioned  by  many  Judges  and  some 
elementary  writers,4  should  be  understood  with  some  limita- 
tions;, for  the  reason  of  the  thing  would  certainly  allow  an 
infant  to  recover  back  money  which  he  had  paid  towards  a 
contract  he  had  a  right  to  avoid,  as  well  as  to  recover  for  work 

1  2  Kent,   Comm.  240;  Holmes*  v.  Blogg,  8  Taunt.  35,  508;  S.   C.,  1 
Moore,  466;  Earl  of  Buckinghamshire  v.  Drury,  2  Eden,  72;  S.  C.,  Wil- 
mot,    note,   226;   M'Coy  v.   Huffman,  8  Cowen,  84;  Roof  v.  Stafford,   7 
Cowen,  184;  Weeks  v.  Leighton,    5   N.  Hamp.   343;  Wilson  v.  Kease, 
Peake's  N.  C.  190;  Corpe  v.  Overton,  10  Bing.   252;  Harney  v.  Owen,  4 
Blackf.  337;  Medbury  v.  Watrous,  7  Hill  (N.  Y.),   110.     But  the  infant 
may  renounce  his  purchase,  and  recover  back  the  purchase-money,   upon 
restoration   of  the  property  purchased.     Bigelow  v.   Kinney,  3  Vermont, 
253,   258;    Williams   v.  Norris,   2  Littel,   157,   158;  Hill  v.  Anderson,  5 
Smedes  &  M.  216  ;  Grace  v.  Hale.  2  Humph.  27  ;  Smith  v.  Evans,  5  Humph. 
70 ;  Badger  v.  Phinney,  15  Mass.  359,  363. 

2  Holmes  v.  Blogg,  8  Taunt.  35 ;  S.  C.,  1  Moore,  466 ;  2  Moore,  552. 

3  Ibid.     If  an  infant  avoids  his  contract  for  a  part,  he  must  avoid  for  the 
whole;  if  he  affirms  for  part,  he  affirms  for  the  whole.     Mellen,  C.  J.,  in 
Hubbard  v.  Cummings,  1  Greenl.  13 ;  Weed  v.  Beebe,  21  Vermont,  495, 
500 ;  Miller  v.  Sims,  2  Hill  (S.  Car.),  479 ;  Morrill  v.  Aden,  19  Vermont, 
506  ;  Taft  v.  Sargeant,  18  Barbour,  322. 

4  [Parsons  on  Cont.  Vol.  1,  p.  268  (ed.  of  1863)  ;  Chitty  on  Gont.  (6th 
Am.  ed.)  154.] 
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done  under  a  contract  that  the  same  should  be  in  payment  of 
a  voidable  obligation. 

Accordingly  it  has  been  adjudged  that  if  an  infant  advances 
money  towards  the  purchase  of  property  which  he  is  not  bound 
to  take,  he  may  recover  back  the  money  ;  a  decision  which 
deserves  careful  consideration.1] 

§  26.  Nor  is  an  infant  bound  by  his  executed  contracts,  pro- 
vided that  it  be  possible,  in  fact,  for  the  other  party  to  replace 
him  in  the  same  condition  in  respect  to  the  matter  as  that  in 
which  he  was  before  the  contract.2  But  he  can  only  disaffirm 
his  executed  contracts,  upon  offering  to  return  the  considera- 
tion which  was  advanced  to  him;3  for  the  law  will  not  allow 
him  to  use  his  privilege  as  a  weapon  of  injury,  but  only  as  a 
means  of  defence.4  If,  however,  it  be  impossible  for  the  other 

1  [Robinson  v.  Weeks,  56  Maine,  102  (1868).      And  see  Williams  v. 
Brown,    34  Maine,  594;    Price  v.  Furman,  27    Vermont,    238;   Riley  v. 
Mallory,  33  Conn.  201 ;  Chandler  v.  Simmons,  97  Mass.  508  (1868).] 

2  Willis  v.  Twambly,  13  Mass.  204 ;  Badger  v.  Phinney,  15  Mass.  359 ; 
Hubbard  v.  Cummings,    1   Greenl.  13;   Roof  v.   Stafford,   7  Cowen,  183; 
Blunden  v.  Baugh,  Cro.   Car.  303,   306  ;  Jackson  v.  Carpenter,    11  Johns. 
539;  Jackson  v.  Burchm,  14  Johns.  124. 

3  2  Kent,  Comm.  Lect.  31,  p.  240;  Earl  of  Buckinghamshire  v.  Drury, 
2  Eden,  72  ;  Badger  v.  Phinney,  15  Mass.  359 ;  Carr  v.  Clough,  6  Foster 
(N.  H.)f  280;  Hamblett  v.  Hamblett,  6  N.  Hamp.  339;  Roof  v.  Stafford,  7 
Cowen,    182;  Boody  v.  McKenney,   23  Maine,  525;    Smith  v.   Evans,  5 
Humph.  70;  Bailey  v.  Barnberger,  11  B.  Monroe,  113;  Hillyer  v.  Bennett, 
2  Edward,  Ch.  222 ;  Hill  v.  Anderson,  5  Smedes  &  M.  216  ;  Bartholomew 
v.  Finemore,  17  Barbour,  428.     Where  an  infant  received  a  horse  in  ex- 
change for  other  property,  he  cannot  recover  for  the  latter,  upon  avoiding 
the  contract  and  offering  to  restore  the  horse,  if  he  has  so  misused  him  as  to 
materially  lessen  his  value.     Bartholomew  v.  Finemore,  ubi  supra.     In  Farr 
v.  Sumner,  12  Vermont,  28,  it  appeared  that  an  infant  bought  on  credit, 
and  gave  a  chattel  in  satisfaction  of  the  debt,   and,  when  he  was  of  age, 
brought  trover  to  recover  the  chattel;  and  it  was  held  that  while  retaining 
the  consideration  he  could  not  recover.     See  Taft  v.  Pike,  14  Vermont,  405  ; 
Eubanks  v.  Peak,  2  Bailey,  497,  499.     [But  he  would  not  be  bound  to  re- 
turn a  receipt  for  money  which  he  had  paid  towards  a  purchase  of  property, 
before  bringing  an  action  to  recover,  back  the  amount  so  paid.     Robinson 
v.  Weeks,  56  Maine,  102  (1868).] 

4  [But  it  has  been  held  he  may  bring  an  action  to  recover  possession  of 
real  estate  conveyed  by  him  during  minority,   without  returning  the  con- 
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party  to  return  to  the  infant  the  executed  consideration,  the 
infant  cannot  sue  him  therefor  and  recover  damages.  Thus, 
if  an  infant  sell  any  article  to  an  adult,  and  receive  payment 
therefor,  he  may  nevertheless  reclaim  it,  upon  tendering  the 
price  which  was  paid  for  it ; l  but  he  cannot  reclaim  the  arti- 
cle, without  offering  to  refund  the  money.2  If,  however,  the 
adult  have  parted  with  the  article,  and  cannot  resume  posses- 
sion of  it,  he  is  not  responsible  for  it,  because  he  could  only  be 
liable  in  damages,  which  would  be  the  money  already  in  the 
hands  of  the  infant.3 

§  27.  No  one  can,  however,  plead  infancy  as  a  defence  to 
actions  founded  in  tort,  or  in  positive  fraud ;  but  only  in  ac- 
tions founded  in  contract.4  If  the  matter  be  founded  purely 
in  tort,  assumpsit  is  an  improper  action,  and  cannot  be  main- 
tained. If  the  matter  be  founded  purely  in  contract,  an 
action  of  tort  cannot  be  maintained.5  In  assumpsit,  the  infant 

sideration  money  received,  if  it  has  been  in  fact  expended  by  him.  Miles  v. 
Lingerman,  24  Ind.  385  ;  Chandler  v.  Simmons,  97  Mass.  508  (1867).  And 
see  Bartlett  v.  Drake,  100  Mass.  176  (1868).] 

1  Willis  v.  Twambly,  13  Mass.  204. 

2  Badger  v.  Phinney,  15  Mass.  359;  Carr  v.  Clough,  6  Foster  (N.  H.), 
280;  Smith  v.  Evans,  5  Humph.  70. . 

3  See  Carr  v.  Clough,  6  Foster  (N.  H.),  280;. White  v.  Phelps,  12  N. 
Hamp.  385;  Knapp  v.  Winchester,  11  Vermont,  351. 

4  See  Story  on  Contracts,  §  45,  46,  and  note,  where  this   subject  is  fully 
discussed.     Homer  v.  Thwing,   3  Pick.   492 ;  Bristow  v.  Eastman,  1  Esp. 
172;  Mills  v.  Graham,  4  Bos.  &  Pul.  140;  Peigne  v.  Sutcliffe,  4  McCord, 
387 ;  Vasse  v.  Smith,  6  Cranch,  226 ;  Jennings  v.  Rundall,  8  T.  R.  337 ;  2 
Kent,  Comm.  240,  241.     To  support  an  action  founded  in  tort  against  an 
infant,  the  tort  must  be  wholly  independent  of  contract.     Fitts  v.  Hall,  9 
N.  Hamp.  441 ;  Preseott  v.  Norris,  32  N".  Hamp.  101 ;  Humphrey  v.  Doug- 
lass, 10  Vermont,  71 ;  Bullock  v.  Babcock,  3  Wendell,  391  ;  Lewis  v.  Lit- 
tlefield,  15  Maine,  233 ;   Hartfield  v.  Roper,   21  Wendell,  615 ;  Brown  v. 
Maxwell,  6  Hill  (N.  Y.),  592 ;  Sikes  v.  Johnson,  16  Mass.  389.     An  actual 
and  wilful  conversion,  totally  unconnected  with  the  contract,  such  as  a  de- 
struction of  the  property,  or  a  refusal  to  deliver  on  demand  when  it  is  in 
his  possession,  is  an  actionable  tort;  the  test  still  being,  whether  a  conver- 
sion is  made  out  without  calling  the  contract  in  aid.     See  Penrose  u.  Curren, 
3  Rawle,  351 ;  Wilt  v.  Walsh,  7  Watts,   9 ;  Vasse  v.  Smith,  Lewis  v.  Lit- 
tlefield,  and  Homer  v.  Thwing,  ubi  supra;  Green  v.  Sperry,  16  Vermont,  390. 

5  Jennings  u.  Rundall,  8  T.  R.  337.   If  a  claim  arises  strictly  out  of  a  con- 
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may  ordinarily  plead  his  infancy  in  bar ;  but  if  it  be  really 
founded  in  tort,  the  Court  will  overlook  the  impropriety  of  the 
pleadings,  and  deprive  the  infant  of  such  a  defence.1 

§  28.  Fraud  vitiates  all  contracts,  whether  of  infants  or 
adults ;  and  infancy  will  not  avail  as  a  defence  to  an  action 
founded  therein.  If,  therefore,  the  infant,  by  fraudulent  rep- 
resentations, induce  any  person  to  sell  him  goods,  he  will  be 
liable  in  an  action  of  trover  for  their  value.2  The  law,  in  such 
cases,  proceeds  upon  the  doctrine,  that  the  fraud  annuls  the 
contract,  and  leaves  the  infant  in  the  position  of  a  wrong-doer, 
who  has  improperly  obtained  possession  of  the  goods  of  another. 
Thus,  if  an  infant  falsely  represent  himself  to  be  of  age,  and 
on  faith  thereof,  any  person  sell  him  goods,  the  vendor  may,  if 
the  infant  avoid  the  contract,  retake  the  goods,  or  sue  him  for 

tract  upon  which  an  infant  is  not  liable,  a  party  shall  not  be  allowed  to  charge 
him,  by  treating  the  breach  of  that  contract  as  a  tort,  and  suing  in  form  ex  de- 
licto,  Chitty,  Contr.  (ed.  1860)  164,  and  notes  ;  2  Kent,  Comm.  241 ;  Johnson 
v.  Pie,-l  Levinz,  169  ;  Wiltw.  Walsh,  6  Watts,  1 ;  People  v.  Kendall,  25  Wen- 
dell, 399,  401 ;  Vasse  v.  Smith,  6  Cranch,  226  ;  Schenks  v.  Strong,  1  South. 
87;  Campbell  v.  Stakes,  2  Wendell,  138,  143;  Pollock,  C.  B.,in  Liverpool 
Adel.  Loan  Ass.  ».  Fairhurst,  9  Exch.  422,  429. 

1  Vasse  v.  Smith,  6  Cranch,  226  ;  Bristow  v.  Eastman,  1  Esp.  172  ;  S.  C., 
Peake's  Cas.  225.     In  this  case  an  infant  was  held  to  be  liable  for  money 
received  by  him  as  an  apprentice,  and  misapplied  or  embezzled,  although  the 
action  was  assumpsit.    Peigne  v.  Sutcliffe,  4  McCord,  387.    See  also  Furnes 
v.  Smith,  1  Roll.  Abr.  530,  where  a  suit  was  held  to  lie  against  the  master  of 
a  ship  (who  was  an  infant,  though  the  fact  was  apparently  unknown  to  the 
shipper)  for  goods  which  he  contracted  to  carry  to  England,  and  did  not  de- 
liver according  to  his  agreement,  having  wasted  or  consumed  them,  and  the 
Court  of  Common  Law  refused  a  prohibition. 

2  Ross  on  Vendors,  p.  102  ;  Story  on  Contr.  §  46,  and  note  (1)  ;  Vasse  v. 
Smith,  6  Cranch,  226 ;  Badger  v.  Phinney,  15  Mass.  359 ;  Hubbard  v.  Cum- 
mings,  1  Greenl.  13 ;   Stoolfoos  v.  Jenkins,  12  Serg.  &  Rawle,  399-403  ; 
Word  v.  Vance,  1  Nott  &  McCord,  197.     Where  an  infant  has  obtained  a 
chattel  by  fraud,  and  has  refused  to  deliver  it  on  demand,  he  is  liable  to  an 
action  of  tort  for  the  conversion  of  the  chattel,  although  he  had  sold  it  before 
the  demand  was  made  upon  him,  and  had  previously  prevailed  on  a  plea  of 
infancy,  in  an  action  against  him  upon  a  promissory  note  given  by  him  for 
the  chattel.     Walker  v.  Davis,  1  Gray,  506.    An  infant,  who  obtained  goods 
fraudulently,  without  intending  to  pay  for  them,  was  held  to  be  liable  for  the 
fraud  in  Wallace  v.  Morse,  5  Hill  (N.  Y.),  391. 
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damages.1  He  should  not,  however,  bring  an  action  of  assump- 
sit,  for  thereby  he  incidentally  affirms  his  contract ;  and  his 
rights  being  founded  upon  its  non-existence,  the  form  of  his 
action  gives  color  to  the  defence  of  the  infant.2  The  negli- 
gence in  not  bringing  an  action  of  trover,  in  such  cases,  has 
often  led  to  a  judgment  on  the  pleadings  and  not  on  the  merits 
of  the  case.  And  a  want  of  discrimination  in  respect  to  this 
circumstance  has  induced  an  opinion,  that,  in  cases  of  fraud, 
infancy  was  a  valid  defence.  Such  a  doctrine  cannot  be  sus- 
tained, however,  upon  principle,  nor  even  upon  precedent.3 

1  See  Badger  v.  Phinney,  15  Mass.  359 ;  Shaw,  C.  J.,  in  Boyden  v.  Boy- 
den,  9  Metcalf,  521 ;  Mellen,  C.  J.,  in  Hubbard  v.  Cummings,  1  Greenl.  13  ; 
Fitts  v.  Hall,  9  N.  Hanip.  441 ;    Towne  v.  Wiley,  23  Vermont,  359.     But 
see  Brown  v.  M'Cune,  5  Sandford,  228 ;  1  Amer.  Lead.  Gas.  (4th  ed.)  260; 
Bigelow,  J.,  in  Merriam  v.  Cunningham,  11  Gushing,  40. 

2  In  an  action  ex  contractu,  a  defendant  is  not  estopped  from  setting  up 
infancy  as  a  defence,  by  his  fraudulent   representations  that  he  was  of  full 
age.     Merriam  v.  Cunningham,  11   Gushing,  40;  Burley  v.  Russell,  10  !N". 
Hamp.  184 ;  Stoolfoos  v.  Jenkins,  12  Serg.  &,R.  399  ;  Conroe  v.  Birdsall,  1 
Johns.  Gas.  127;    [De  Roo  v.  Foster,  12  C.  B.  (N.  S.)  272;     Bartlettr. 
Wells,  31  Law  J.  (Q.  B.)  57  ;  1  B.  &  S.  836.]     In  Merriam  v.  Cunningham, 
ubi  supra,  Bigelow,  J. ,  said :  "  It  is  by  no  means  clear,  that  an  action  ex  delicto 
can  be  maintained  against  an  infant  for  fraudulently  representing  himself 
to  be  of  age,  and  by  means  of  such  representation  and  deceit  procuring 
credit  on  a  contract,  which '  he  subsequently  avoids  by  a  plea  of  infancy. 
The  cases  are  not  uniform  on  this  question."     See  Fitts  v.  Hall,  9  N.  Hamp. 
441 ;  Towne  ».  Wiley,  23  Vermont,  359  ;  Pollock,  C.  B.,  in  Liverpool  Adel. 
Loan  Ass.  v.  Fairhurst,  9  Exch.  422,  429. 

3  The  old  cases,  which  seem  to  impugn  this  doctrine,  will  not,  upon  a 
thorough  examination,  prove  to  be  irreconcilable  with  it,  in  most  cases  at 
least.    The  case  of  Grove  v.  Nevill  (1  Keb.  778,  913,  914),  which  has  formed 
the  basis  of  the  subsequent  decisions  on  this  subject,  was  an  action  on  the 
case  against  an  infant  for  selling  goods  as  his  own,  which  belonged,  in  fact, 
to  another.     The  infant  pleaded  his  nonage  ;  but  the  Court  held,  that  there 
was  no  actual  tort  or  any  thing  ex  delicto,  but  only  ex  contractu,  which  is 
voidable  by  plea,  but  is  a  tort  by  construction  of  law.     The  Court  were, 
however,  divided ;   and  Wyndham  doubted.     The  case  proceeds  upon  the 
ground  that  an  infant  cannot  be  liable  in  tort  upon  a  matter  strictly  of  con- 
tract ;  which  is  undoubtedly  a  correct  rule  of  law ;  but  the  majority  of  the 
Court  took  it  for  granted  that  this  question  arose  in  contract.    This  was  not, 
however,  the  fact ;  for,  by  one  of  the  commonest  principles  of  law,  the  fraud 
destroyed  the  contract,  and  therefore  the  infant  could  only  have  held  the 


30 


SALE    OF   PERSONAL    PROPERTY. 


[CH.  II. 


§  29.  Those  contracts  of  an  infant,  which  are  void  in  their 
origin,  can  never  acquire  validity  by  his  subsequent  act  or 

goods  in  tort,  both  in  fact  and  by  construction  of  law.  We  cannot,  there- 
fore, but  reverence  the  sagacious  doubt  of  Wyndham,  and  deem  it  to  be 
more  worthy  of  confidence  than  the  decision  of  the  Court.  The  next  case 
was  Manly  v.  Scott  (1  Sid.  129),  which  affirms,  that,  "  If  one  deliver  goods 
to  an  infant  on  a  contract,  knowing  him  to  be  an  infant,  the  infant  shall  not 
be  charged  for  them  in  trover  and  conversion ; "  but  a  query  is  raised, 
whether,  if  the  "  goods  were  delivered  to  an  infant,  not  knowing  him  to  be 
an  infant,'1'1  it  would  not  be  otherwise.  This  query  is  even  stronger  than  the 
doctrine  contended  for  in  the  text ;  since  it  suggests,  that  the  mere  ignorance 
of  the  seller,  of  the  fact  of  infancy,  would  be  sufficient  to  enable  him  to 
bring  an  action  in  trover  against  the  infant.  Of  course,  if  there  were 
actual  misrepresentation  and  fraud,  the  suggestion  would  acquire  therefrom 
redoubled  force.  This  case  did  not,  however,  turn  upon  the  liability  of  the 
infant. 

The  next  case  is  that  of  Johnson  v.  Pie,  1  Keb.  905,  913  ;  1  Sid.  258  ;  1 
Lev.  169,  where  an  infant  executed  a  mortgage,  falsely  affirming  himself  to 
be  of  age,  which  he  afterwards  sought  to  avoid,  and  pleaded  his  infancy  to  an 
action  on  the  case  brought  against  him  by  the  mortgagee.  The  Court  sus- 
tained his  plea,  upon  the  ground,  that  "The  affirmation  being  by  an  infant 
was  void,  and  was  not  like  trespass,  felony,  &c.,  for  there  is  a  fact  done." 
Twisden,  J.,  doubted,  and  thought  the  infant  liable  in  like  manner  as  he 
would  be  for  trespass,  or  cheating  with  false  dice.  Again,  we  are  inclined  to 
consider  the  doubt  of  the  dissentient  Judge  to  be  of  far  more  value  than  the 
decision  of  the  Court.  The  equity  of  his  doubt  is  manifest,  and  we  believe 
it  to  be  also  well  founded  in  law.  The  affirmation  was  an  absolute  lie  ;  and 
as  it  was  portion  of  the  consideration  of  the  contract,  or,  at  least,  must  have 
had  a  direct  influence  on  the  mind  of  the  mortgagee,  its  falsity  rendered  it  a 
clear  and  unpardonable  fraud,  for  which  he  ought  to  make  reparation,  and 
which  the  law  affirms  in  all  cases  to  be  poison  to  a  contract.  Nor  is  any 
reason  apparent  why  an  infant  should  be  justified  in  such  a  case  for  so  mean 
and  contemptible  an  act.  Besides,  the  law,  in  remitting  to  him  all  liability, 
in  case  of  his  direct  fraud,  offers  to  him  an  incitement  and  premium  for  his 
baseness.  Where  a  contract  is  founded  upon  a  fraudulent  representation, 
the  fraud  is,  of  course,  antecedent  to  the  contract,  and  lies  at  the  root  of 
every  question  arising  thereupon.  If  a  suit  be  brought,  therefore,  upon  such 
a  transaction,  it  must  have  for  its  foundation  the  tort  or  fraud.  In  this  case 
of  Johnson  v.  Pie,  the  decision  proceeds  upon  the  assumption,  that  the  affir- 
mation of  the  infant  was  void  ;  if  this  be  so,  the  contract  also  was  void,  for  it 
was  founded  upon  such  affirmation  as  a  consideration,  and  it  is  a  universal 
rule,  that  no  contract  can  be  supported  on  a  void  consideration.  If,  then, 
there  be  no  contract,  what  right  has  the  infant  to  the  goods  ?  he  is  a  tort 
feasor,  having  by  fraud  got  possession  of  the  property  of  another ;  and  the 
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word,1  but  those  which  are  only  voidable  may  acquire  binding 
force  by  a  ratification  by  him  upon  his  coming  of  full  age. 

other  party  has  surrendered  it  without  negligence,  without  undertaking  to 
assume  any  risk,  but  merely  in  the  faith  that  the  representation  of  the  person 
to  whom  he  sold  them  is  true,  whereas  it  is,  in  fact,  false.  In  this  case,  the 
action  was  a  proper  one  also,  and  the  plausible  but  unsound  reason  could  not 
be  given,  that  the  form  of  the  action  affirmed  the  contract,  as  it  would  if  the 
action  had  been  assumpsit.  Even  this  objection,  however,  ought  not  to  be 
sustained  (see  note  5,  §  27).  In  Mills  v.  Graham  (4  Bos.  &  Pul.  140), 
Sir  James  Graham  affirmed  the  doctrine  contended  for.  In  that  case,  the 
defendant,  being  an  infant,  applied  to  the  plaintiff  to  sell  him  some  skins, 
which  the  plaintiff  refused  to  do,  but  agreed  to  let  him  have  some  to  finish, 
and  promised  to  pay  him  therefor.  The  plaintiff  some  time  afterwards  re- 
quested the  defendant  to  return  the  skins,  and  offered  to  pay  what  was  due 
upon  them  ;  but  the  defendant  refused,  and  claimed  to  hold  them,  and  set  up 
a  plea  of  infancy.  An  action  was  thereupon  brought,  and  Sir  James  Mans- 
field held,  that  detinue  or  trover  would  lie,  and  said :  "  He  (the  defendant) 
fraudulently  received  the  goods,  concealing  the  circumstance  of  his  minority, 
and  then  fraudulently  set  up  his  minority  as  a  defence  against  the  plaintiff's 
just  demand.  The  goods  being  wrongfully  in  the  defendant's  hands  from  the 
beginning,  ivithout  any  valid  contract  between  him  and  the  plaintiff,  it  seems 
that  they  must  be  considered  in  the  same  situation  as  if  the  defendant  had  at 
first  wrongfully  got  possession  of  them  without  pretence  or  bailment."  "It 
is  sufficient  to  say,  that  the  goods  did  not  come  to  the  defendant  under  what 
properly  could  be  called  a  bailment.  They  came  into  his  hands  by  fraud,  and 
the  right  of  the  plaintiff  must  be  considered  just  the  same  as  if  the  goods  had 
come  to  the  defendant's  hands  without  pretence  of  right  or  delivery.1"  The 
case  of  Jennings  v.  Randall  (8  T.  R.  335)  was  this.  An  infant  hired  a  horse 
and  injured  him,  not  through  malice,  but  through  his  ignorance  and  inex- 
perience. And  an  action  ex  delicto  was  brought  for  the  injury,  alleging  a 
wrongful  and  malicious  intent.  The  Court  said,  that  the  matter  was  one 
purely  of  contract,  and  could  not  support  an  action  ex  delicto.  This  was 
very  true  in  that  case,  for  it  did  not  appear  that  the  infant  had  made  any 
fraudulent  misrepresentation,  or  that  the  latter  was  ignorant  of  his  infancy, 
and  therefore  the  case  stood  upon  the  general  ground,  which  throws  the  risk 
of  all  contracts  made  with  an  infant  upon  the  other  party.  See  also  Manby 
v.  Scott  (1  Sid.  109,  129),  under  resolution  (2),  where  the  same  point  was 
adjudged.  But  see  Campbell  v.  Stakes,  2  Wendell,  137,  where  it  was  held 
that  in  such  a  case  an  infant  would  be  liable  in  an  action  of  trespass.  This 
case  was  denied  to  be  law  in  Wilt  v.  Walsh,  6  Watts,  9,  but  is  cited  and  ap- 
proved in  Fitts  v.  Hall,  9  N.  Hamp.  441  ;  and  by  Chancellor  Kent  in  his 
Commentaries,  2  Kent,  Comm.  241,  note. 

The  rule  is  well  established  in  Equity,  that  infancy  is  no  defence  to  cases 


1  Cockshott  v.  Bennett,  2  T.  R.  766. 
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Before  majority,  no  binding  ratification  of  an  agreement  can 
be  made,  except,  perhaps,  in  the  case  of  a  suit  by  a  minor 

of  fraud,  and  that  a  fraudulent  misrepresentation  will  bind  an  infant.  See 
1  Story,  Eq.  Jurisp.  §  385,  and  cases  there  cited ;  1  Fonbl.  Eq.  B.  1,  ch.  3, 
§  4 ;  Savage  v.  Foster,  9  Mod.  35 ;  Bright  v.  Boyd,  1  Story,  478 ;  Earl  of 
Buckinghamshire  v.  Drury,  2  Eden,  74 ;  Watts  v.  Cresswell,  9  Viner,  Abr. 
415 ;  Clare  v.  Bedford,  13  Viner,  Abr.  536 ;  S.  C.,  cited  2  Vern.  170 ;  Evroy 
v.  Nicholas,  2  Eq.  Abr.  448 ;  Cory  v.  Gertcken,  2  Madd.  40 ;  Clarke  v. 
Gobley,  2  Cox,  173. 

In  the  United  States  there  is  a  very  strong  inclination  in  the  courts  of 
Common  Law  to  support  the  doctrine  which  obtains  in  Equity,  and  to  hold 
an  infant  liable  on  all  cases  where  he  makes  a  fraudulent  misrepresentation 
or  concealment  of  his  age,  and  thereby  obtains  goods  or  money.  In  Vasse 
v.  Smith  (6  Cranch,  226),  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  where  an  infant  possessed  goods  under  a  contract  of  consign- 
ment to  him,  to  be  sold  at  Norfolk  by  him,  and  he  wrongfully  shipped  the 
same  to  the  West  Indies,  he  was  liable  in  trover  for  the  conversion.  In 
Badger  v.  Phinney  (15  Mass.  359),  the  Supreme  Court  of  Massachusetts 
held,  that  where  goods  were  obtained  by  an  infant,  upon  a  false  affirmation 
"that  he  Avas  of  age,  that  the  vendor  might  recover  them.  So  also  in  Homer 
v.  Thwing  (3  Pick.  492) ,  it  was  held  that  trover  lay  against  an  infant  who 
hired  a  horse  to  drive  to  one  place,  and  drove  hjin  to  another.  But  see 
contra,  Wilt  v.  Walsh,  6  Watts,  9.  In  Hubbard  v.  Cummings  (1  Greenl. 
13),  the  doctrine  of  Badger  v.  Phinney  was  sustained.  In  Wallace  v.  Morse, 
5  Hill,  391,  it  was  held  that  an  infant  who  had  obtained  goods  fraudulently, 
without  intending  to  pay  for  them,  was  liable.  See  also  Green  v.  Sperry,  16 
Vermont,  393 ;  Lewis  v.  Littlefield,  15  Maine,  236 ;  Penrose  v.  Curren,  3 
Rawle,  351 ;  Schenks  v.  Strong,  1  South.  (N.  J.)  87 ;  Fitts  v.  Hall,  9  N. 
Hamp.  441;  10  Am.  Jurist,  98;  11  Ib.  69;  20  Ib.  269;  Walker  v. 
Davis,  1  Gray,  506. 

The  remarks  of  Mr.  Justice  Duncan,  in  Curtin  v.  Patten,  11  Serg.  & 
Rawle,  are  mere  obiter  dicta,  not  called  for  in  the  case.  In  Conroe  v.  Bird- 
sail  (1  Johns.  Cas.  127)  it  was  held,  that  an  infant  who  had  given  a  bond 
was  at  liberty  to  avoid  it,  if  he  chose,  although  it  appeared  that  there  had 
been  a  fraudulent  misrepresentation  by  him  of  his  age,  in  answer  to  an  in- 
quiry by  the  other  party  in  respect  to  that  point.  The  Court  say,  however, 
"We  have  no  doubt  of  the  principle  adopted  by  the  Judge  at  the  trial,  that 
the  disabilities  of  infants  are  intended  to  protect  them  from  injury  and  im- 
position, and  not  to  aid  them  in  practices  of  fraud  or  collusion ;  but  on 
consideration  we  are  of  opinion,  that  its  application  to  the  conduct  of  the 
defendant  in  the  case  before  us,  so  as  to  charge  him  with  this  debt,  would 
tend  to  endanger  all  the  rights  of  infants,  and  ought  not  to  be  admitted. 
The  bond  in  this  case  must  be  supported  in  toto,  or  not  at  all ;  and  no  deci- 
sion can  be  found  which  carries  the  doctrine'of  fraud  or  its  effects,  in  relation 
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against  an  adult  on  a  contract  not  executed  by  the  minor ;  and 
this  exception  is  allowed  upon  the  ground,  that,  otherwise,  the 
contract  would  be  without  consideration.1  But  on  the  infant's 
arriving  at  majority,  he  may  ratify  any  contract  which  is  not 
originally  void.2 

§  30.  Acts  and  words,  which  would  operate  as  a  ratification 
of  an  executed  contract,  would  not,  in  all  cases,  be  sufficient 
to  ratify  an  executory  contract.  All  that  is  requisite  in  the 
former  class  of  cases  is,  an  unequivocal  acknowledgment  of 
indebtment  or  liability.  Indeed,  a  mere  acquiescence  in  the  con- 
tract, or  silence  in  respect  to  it,  is  considered  as  a  sufficient 
ratification.3  This  is  especially  the  case  with  all  contracts,  the 

to  infants,  at  Common  Law,  to  this  extent."  The  principle  here  enunciated 
we  heartily  acquiesce  in,  but  it  is  difficult  to  see  why  it  did  not  apply  to  the 
case,  which  was  one  completely  within  every  legal  definition  of  fraud.  The 
consideration  did  not  appear  in  the  report,  and  there  may  have  been  a  rea- 
son for  the  decision  founded  therein.  In  Stoolfoos  v.  Jenkins  (12  Serg.  & 
Rawle,  399),  it  is  intimated,  that  in  cases  of  gross  fraud  by  the  infant,  he 
could  not  avoid  his  contract.  In  Word  v.  Vance  (1  Nott  &  McCord,  197), 
it  was  held,  that  infancy  was  no  defence  to  an  action,  ex  delicto,  for  a  false 
warranty  in  the  sale  of  a  horse.  But  see  Morrill  v.  Aden,  19  Vermont, 
505,  where  it  is  held,  that  infancy  is  a  good  bar  to  an  action  founded  on  a 
false  or  fraudulent  warranty  in  the  sale  of  a  horse,  whether  such  action  be 
in  form  ex  delicto,  or  ex  contractu.  So  in  Brown  v.  Duiiham,  1  Root,  272 ; 
West  v.  Moore,  14  Vermont,  447  ;  Hewlett  v.  Haswell,  4  Camp.  118  ;  Green 
v.  Greenbank,  2  Marsh.  485 ;  Prescott  v.  Norris,  32  N.  Hamp.  101.  So  it 
has  been  determined,  that  an  action  on  the  case  against  an  infant,  for  inju- 
ries done  negligently  or  wrongfully  to  goods  intrusted  to  him  under  any 
kind  of  bailment,  will  not  lie.  Schenks  v.  Strong,  1  Southard,  87 ;  Camp- 
bell v.  Stokes,  2  Wendell,  138,  143 ;  Vasse  v.  Smith,  6  Cranch,  226 ;  Wilt 
v.  Walsh,  6  Watts,  9 ;  Chitty,  Contr.  (ed.  1860)  164,  165. 

1  Newland  on  Cont.  14,  sed  quaere ;  Zouch  v.  Parsons,  3  Burr.  1808 ;  For- 
rester's case,  1  Sid.  41 ;  Reeve's  Domestic  Relations,  Parent  and  Child, 
249,  254. 

3  In  all  cases  the  confirmation  of  an  infant's  contract  must  be  made  before 
action  brought.  Thornton  v.  Illingworth,  2  Barn.  &  Cres.  824;  Merriam 
v.  Wilkins,  6  N.  Hamp.  432  ;  Hale  ».  Gerrish,  8  N.  Hamp.  374 ;  Goodridge  v. 
Ross,  6  Metcalf,  487,  490;  Thing  v.  Libbey,  16  Maine,  55,  57;  Aldrich 
v.  Grimes,  10  N.  Hamp.  198. 

3  But  where  an  infant  has  sold  and  delivered  personal  property,  and  has 
received  actual  payment  therefor,  mere  acquiescence  does  not  confirm  the 
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consideration  of  which,  on  the  part  of  the  adult,  is  continuing, 
and  from  which  the  infant  receives  a  continuing  benefit.  Wher- 
ever his  position  is  such,  that  his  silence  can  only  be  properly 
explained  upon  the  supposition  of  an  acknowledgment  of  the' 
contract,  it  will  be  a  sufficient  ratification  of  his  executed  con- 
tracts.1 He  is,  however,  allowed  a  reasonable  time,  after  he 
comes  of  age,  locus  pcenitentice,  during  which  his  mere  acqui- 
escence will  not  be  considered  as  a  ratification  of  his  contracts, 
unless  it  be  connected  with  circumstances  unequivocally  estab- 
lishing an  intention  on  his  part  to  ratify  them.2  But  in  the 
latter  class  of  cases,  any  mere  acknowledgment  of  liability  is 
insufficient,  because  the  infant  may  admit  the  debt  and  yet 
refuse  to  pay.3  It  becomes  necessary,  therefore,  in  order  to 
ratify  an  executory  contract,  that  he  directly  recognize  and 
confirm  it,  by  a  new  and  express  promise,4  deliberately  made, 
with  a  full  understanding  [as  has  been  sometimes  said] 5 
that  he  is  not  otherwise  legally  liable  thereupon.6  Even  a  par- 
contract.  But  if  he  holds  a  bill  or  note  taken  for  the  property,  and,  after 
coming  of  age  collects  the  whole  or  part  of  it,  that  would  affirm  the  con- 
tract of  sale.  Boody  v.  McKenney,  23  Maine,  525.  See  Delano  v.  Blake, 
11  Wendell,  85 ;  Merriweather  v.  Herran,  7  B.  Monroe,  162,  165. 

1  Brown  v.  Caldwell,  10  Serg.  &  Rawle,  114 ;  Holmes  v.  Blogg,  8  Taunt. 
35 ;  S.  C.,  1  Moore,  466  ;  Goode  v.  Harrison,  5  B.  &  Aid.  147  ;  Lawson  v. 
Lovejoy,  8  Greenl.  405 ;  Ashfield  v.  Ashfield,  W.  Jones,  157,  affirmed  in 
the  Exchequer  Chamber  by  all  the  Judges  ;  S.  C.,  Latch,  199  ;  Godb.  364; 
Smith  v.  Low,  1  Atk.  489 ;  Cheshire  v.  Barrett,  4  McCord,  241 ;  Lynde  v. 
Budd,  2  Paige,  191 ;  Hubbard  v.  Cummings,  1  Greenl.  11;  20  Am.  Jurist, 
273,  and  cases  cited.     [See  Irvine  v.  Irvine,  9  Am.  Law  Reg.  (N.  S.)  579.] 

2  Tucker  v.  Moreland,  10  Peters,  75 ;  Jackson  v.  Carpenter,  11  Johns. 
542 ;  Holmes  v.  Blogg,  2  Moore,  552. 

3  Lara  v.  Bird,  cited  in  Peake  on  Evid.  (2d  ed.)  260 ;  Whitney  v.  Dutch, 
14  Mass.  460;  Martin  v.  Mayo,  10  Mass.  137;  Thompson  v.  Lay,  4  Pick. 
48;  Benham  v.  Bishop,  9  Conn.  330;  Hale  v.  Gerrish,  8  N.  Hamp.  374; 
Pierce  v.  Tobey,  5  Metcalf,  168.          4  [Proctor  v.  Sears,  4  Allen,  95.] 

5  [But  it  is  very  doubtful,  whether  the  plaintiff  need  offer  any  evidence 
of  such  understanding  on  the  part  of   the  infant.     See  the  excellent  opinion 
of  Metcalf,  J.,  to  the  contrary  in  Morse  v.  Wheeler,  4  Allen,  570.    See  also 
Taft  v.  Sargeant,  18  Barb.  320,  that  the  party  is  presumed  to  know  his  legal 
right  in  such  cases.] 

6  Thompson  v.  Lay,  4  Pick.  49  ;  2  Kent,  Comm.  237,  and  notes  ;  Hussey 
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tial  payment  of  a  debt  is  not  a  sufficient  ratification  of  the 
whole  debt ;  because  it  is  not  thereby  proved  that  the  minor 
intended  to  pay  more  than  a  portion  of  the  debt.1  It  is  not 
necessary  for  him  to  use  any  particular  form  of  words,  how- 
ever, provided  that  the  expression,  he  employs  contain  a  certain 
and  unequivocal  promise,  and  be  not  solely  an  admission  of 
liability.2  The  only  exception  to  this  rule  obtains  in  respect 

v.  Jewett,  9  Mass.  100 ;  Ford  v.  Phillips,  1  Pick.  203 ;  Harmer  v  Killing, 
5Esp.  102;  Smith  v.  Mayo,  9  Mass.  64;  Bobbins  v.  Otis,  1  Pick.  368; 
Thrupp  v.  Fielder,  2  Esp.  628 ;  Dilk  v.  Keighley,  2  Esp.  481 ;  Whitney  v. 
Dutch,  14  Mass.  460;  Hubbard  v.  Cummings,  1  Greenl.  11;.  Hinely  v. 
Margaritz,  3  Barr,  428;  Thing  v.  Libbey,  16  Maine,  55,  57;  Tucker 
v.  Moreland,  10  Peters,  75,  76;  Jackson  v.  Carpenter,  11  Johns.  542,  543; 
Hoyle  v.  Stowe,  2  Dev.  &  Batt.  320 ;  [Reed  v.  Boshears,  4  Sneed,  118 ; 
Norris  v.  Vance,  3  Rich.-(S.  C.)  168;  Mavvson  v.  Blane,  26  Eng.  Law  & 
Eq.  560;  10  Exch.  286]  ;  Collyer,  Partn.  §  529,  note. 

1  Thrupp  v.  Fielder,  2  Esp.  628 ;  Ford  v.  Phillips,  1  Pick.  202 ;   Hinely 
v.  Margaritz,  3  Barr,  428;  Robbins  v.  Eaton,  10  N.  Hamp.  561 ;  Benham 
v.  Bishop,  9  Conn.  530.      . 

2  Thompson  v.  Lay,  4  Pick.  48  ;  Whitney  v.  Dutch,  14  Mass.  460 ;  Wil- 
cox  v.  Roath,  12  Conn.  551,  556;  Gay  v.  Ballou,  4  Wendell,  402,  405; 
Millard  v.  Hewlett,  19  Wendell,  301,  302;  Pierce  v.  Tobey,  5  Metcalf,  168, 
172  ;  Smith  v.  Kelley,  13  Metcalf,  309  ;  Hodges  v.  Hunt,  22  Barbour,  150 ; 
Chitty,  Contr.   (ed.  1860)  170,   and  note.     The  infant's   promise  may  be 
ratified  by  acts  as  well  as  words.     Aldrich  v.  Grimes,  ION.  Hamp.  194 ; 
Morrill  v.  Aden,  19  Vermont,  505 ;  Hoit  v.  Underbill,  9  N.  Hamp.  439. 
If  an  infant  purchaser  of  personal  property,  who  has  bought  it  on  credit, 
retains  it  in  his  own  hands  and  uses  it  for  his  own  purposes,  for  an  unreason- 
able time  after  he  comes  of  age,  without  restoring  it  to  the  seller,  or  giving 
him  notice  of  an  intention  to  avoid  the  contract,  it  operates  as  a  ratification 
of  the  contract,  and  renders  the  buyer  liable  in  an  action  for  the  price  of 
the  goods.     If  a  note  has  been  given  for  the  price,  the  buyer  becomes  liable 
to  pay  it,  either  to  the  payee,  or  to  the  holder  if  it  has  been  negotiated. 
Boyden  i\  Boyden,  9  Metcalf,  519 ;  Lawson  v.  Lovejoy,  8  Greenl.  405 ; 
Boody  v  McKenney,  23  Maine,  517  ;   Aldrich  v.  Grimes,  10  N.  Hamp.  194; 
Kitchen  v.   Lee,   11   Paige,   107;    Cheshire  v.  Barrett,  4  McCord,  241; 
Eubanks  v.  Peak,  2  Bailey,  497,  499 ;   Delano  v.  Blake,  11  Wendell,  85 ; 
Smith  v.  Kelley,   13   Metcalf,  309,  310;    Deason  v.  Boyd,   1  Dana,  45. 
[Henry  v.  Root,  33  N.  Y.  526  (1865),  containing  an  elaborate  and  instruc- 
tive review  of  the  authorities  on  this  subject.] 

In  Harris  v.  Wall,  1  Exch.  122,  130,  Rolfe,  B.,  said:  "We  are  of 
opinion  (apart  from  Lord  Tenterden's  Act)  that  any  act  or  declaration 
•which  recognizes  the  existence  of  the  promise  as  binding  is  a  ratification  of 
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of  a  promise  by  an  infant  to  marry,  in  which  circumstances 
and  conduct  indicating  a  continuing  intention  to  fulfil  the  con- 
tract are  a  sufficient  ratification.1 

§  31.  If,  however,  the  ratification  be  exacted  from  him  by 
fraud,  or  if  he  be  induced  .to  make  it  under  a  mistake,  or 
through  fear,  or  duress,  or  in  ignorance  of  his  legal  rights,  it 
is  void.2 

§  32.  We  now  come  to  the  third  class  of  contracts,  which 
are  absolutely  binding  upon  an  infant.  This  consists :  First, 
of  contracts  made  under  the  express  authority  of  statutes ; 
such  as  contracts  of  apprenticeship,  and  enlistment  in  the 
army  and  navy ; 3  second,  of  executed  contracts  of  marriage ; 4 

it,  as,  in  the  case  of  agency,  any  thing  which  recognizes  as  binding  an  act 
done  by  an  agent,  or  by  a  party  who  has  acted  as  agent,  is  an  adoption  of 
it.  Any  written  instrument  signed  by  the  party,  which  in  the  case  of  adults 
would  have  amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent, 
will  in  the  case  of  an  infant  who  has  attained  his  majority  amount  to  a  ratifi- 
cation." Hartley  v.  Wharton,  11  Adol.  &  E.  934.  [But  Lord  Tenterden's 
Act,  9  Geo.  IV.  ch.  14,  §  5,  requires  a  "  promise  or  ratification  "  in  writing, 
and  a  certificate  by  a  former  minor  appended  to  his  account,  that  the  same 
is  "  correct  and  satisfactory  "  is  not  sufficient.  Rbwe  v.  Hopwood,  Law 
Rep.  4  Q.  B.  1  (1868).  And  see  Mawson  v.  Blane,  10  Exch.  286.] 

1  2  Stark.  Ev.  941 ;  Hutton  v.  Mansell,  3  Salk.  16,  64 ;  S.  C.,  6  Mod.  172 ; 
Wightman  v.  Coates,  15  Mass.  1 ;  Bobo  v.  Hansell,  2  Bailey,  114.     As  to 
the  effect  of  an  infant's  confirmation  of  a  partnership  contract,  see  Miller  v. 
Sims,  2  Hill  (S.  Car.),  479 ;    Dana  v.  Stearns,  3  Gushing,  372,  375 ;   Crab- 
tree  v.  May,  1  B.  Monroe,  289 ;   Richardson  v.  Boright,  9  Vermont,  368 ; 
Goode  v.  Harrison,  5  B.  &  Aid.  147.     The  special  contract  of  an  infant  for 
labor  is  ratified  by  his  continuing  to  perform  it  for  a  month  after  his  majority, 
and  cannot  afterwards  be  avoided  by  him.     Forsyth  v.  Hastings,  27  Ver- 
mont, 646. 

2  Hussey  v.  Jewett,  9  Mass.  100 ;  Ford  v.  Phillips,  1  Pick.  203 ;  Brooke 
v.  Gaily,  2  Atk.  34 ;  Harmer  v.  Killing,  5  Esp.  102 ;  Smith  v.  Kelley,  13 
Metcalf,  309,  310;  Curtin  v.  Patton,  11  Serg.  &  R.  305;  Hinely  v.  Mar- 
garitz,  3  Barr,  428;  Norris  v.  Vance,  3  Rich.  164. 

3  U.   S.  v.  Bainbridge,  1  Mason,  71;    Commonwealth  v.  Harrison,  11 
Mass.  ^5 ;    U.  S.  v.  Anderson,   Cooke,  143 ;    Commonwealth  v.  Murray, 
4  Binn.  487 ;  Rex  v.  Arundel,  5  Maule  &  Selw.  257  ;  Story  on  Contr.  553 ; 
People  v.  Moores,  4  Denio,  518 ;   [U.  S.  v.  Blakeney,  3  Gratt.  405 ;  Hig- 
gins,  in  re,  16  Wise.  351.] 

4  Co.  Litt.  79  b,  and  notes  45  &  49 ;   Bac.  Abr.  Infancy  and  Age  (A)  ; 
1  Black.  Comm.  462. 
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third,  of  contracts  in  autre  droit ; 1  and  fourth,  of  contracts  for 
necessaries.  The  last  class  alone  concerns  the  subject  of  the 
present  treatise,  and  our  consideration  will,  therefore,  be  re- 
stricted to  it. 

§  33.  The  Common  Law,  in  a  truly  parental  and  affectionate 
exercise  of  its  common  sense,  having  affirmed,  that  "  an  infant 
must  live  as  well  as  a  man,"  has  felt  itself  bound  to  afford  him 
an  opportunity  of  availing  himself  of  so  salutary  a  maxim.  It, 
therefore,  has  not  contented  itself  with  enunciating  a  naked 
proposition,  but  has  invested  the  infant  with  a  power  of  avail- 
ing himself  thereof,  by  giving  him  authority  to  make  contracts 
for  necessaries,  and  to  bind  himself  thereby.2 

§  34.  The  legal  term  "  necessaries"  is  not  restricted  to  the 
absolute  necessities  of  life,3  but  embraces  all  those  articles 
which  are  suitable  to  the  condition,  rank,  fortune,  and  general 
needs  of  the  infant.4  The  law  does  not  insist  that  all  persons 

1  King  v.  Inhabitants  of  Great  Wigston,  5  Dowl.  &  Ry.  339;  S.  C., 
3  Barn.  &  Ores.  484. 

2  Bacon,  Abr.  Infancy  (I)  1;    Com.  Dig.  Infant  (B),  5;    Rainsford  v. 
Fenwick,  Carter,  215 ;  Hands  v.  Slaney,  8  T.  R.  578 ;    Harrison  v.  Fane, 
1  Scott,  N.  R.  287;  Roof  v.  Stafford,  7  Cowen,  179,  182;  Cole  v.  Pen- 
noyer,  14  Illinois,  158.     By  the  Scottish  law,  a  minor  who  has  curators  may 
make  an  effectual  contract,  without  their  consent,  for  necessary  furnishings 
of  clothes,   or  other  articles.     Brown  on  Sales,  §  247,  p.  169 ;  Stair,  54. 
So,  also,  a  minor  without  curators  may  make  himself -liable  for  furnishings, 
ordered  by  him,  not  for  himself,  but  for  his  brothers  and  sisters,  he  retain- 
ing a  right  of  action  against  them  for  repayment.     Brown  on  Sales,  §  248, 
p.  169.     If  he  be  foris  familiated,  and  engaged  in  a  profession.or  trade,  so 
as  to  be  his  own  master,  he  is  liable  for  furnishings  not  strictly  necessary, 
but  such  as  his  father  would  have  been  bound  to  provide  for  him ;  and  for 
these  his  father  is  liable  in  an  action.     Brown  on  Sales,  §  250,  p.  171. 

3  Rundel  v.  Keeler,  7  Watts,  237 ;  Watson  v.  Hensell,  7  Watts,  344. 

4  Meat,  drink,  apparel,  lodgings,  and  medicine,  at  fair  and  reasonable 
prices  and  with  due  regard  to  the  degree  and  estate  of  the  infant,  are  clearly 
necessaries  for  which  he  is  liable.     Bac.  Abr.  Infancy  (I)  ;  Com.  Dig.  Infant 
(B),  5 ;  New  Hamp.  Fire  Ins.  Co.  v.  Noyes,  32  N.  Hamp.  345,  351 ;  Shel- 
ton  v.  Pendleton,  18  Conn.  417,  422,  423.     For  decisions  in  reference  to  the 
articles  included  in  the  term  "  necessaries,"  see,  further,  Phelps  y.  Worces- 
ter, 11  N.  Hamp.  51,  53  ;  Tupper  v.  Cadwell,  12   Metcalf,  562,  563  ;   Brad- 
ley v.  Pratt,  23  Vermont,  378 ;   Lefils  v.  Sugg,  15  Ark.  137 ;    Brooker  v. 
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shall  live  alike,  whatever  be  their  condition  in  life,  but  admits 
those  things  to  be  "  necessaries"  which  are  either  .requisite  or 
appropriate.1  Thus,  horses,  jewelry,  lodgings,  regimentals,  and 
servants'  liveries,  have  been  held  to  be  necessaries  in  particular 
cases.2  So,  also,  where  an  apprentice  to  a  chemist,  who  was 
entitled  to  some  property  when  he  should  come  of  age,  bought 
a  horse  when  he  was  nearly  of  age ;  it  was  held,  that  as  he 
had  been  advised  by  a  medical  man  to  take  exercise  on  horse- 
back, the  horse  was  a  "  necessary,"  for  which  he  was  liable.3 
But  Vaughan,  C.  J.,  entertained  the  extraordinary  opinion, 
that  "  balls  and  serenades  at  night  must  not  be  accounted  nec- 
essaries "  even  for  a  nobleman.4  The  Court  also  considered  in 
another  case,  that  "  velvet  and  satin  suits  laced  with  gold," 
were  not  to  be  deemed  necessary,  even  for  a  gentleman  of  the 
chamber  to  the  Earl  of  Essex. 

Scott,  11  Mees.  &  W.  47;  Smithpeters  v.  Griffin,  10  B.  Monroe,  259,  260. 
"  Necessaries "  for  an  infant's  wife  and  children  are  necessaries  for  him. 
Chitty,  Contr.  (ed.  1860)  157;  Per  Dewey,  J.,  in  Tupper  v.  Cadwell,  12 
Metcalf,  562  ;  Abell  v.  Warner,  4  Vermont,  152  ;  Beeler  v.  Young,  1  Bibb, 
520 ;  Chappel  v.  Cooper,  13  Mees.  &  W.  252.  [A  lawsuit  may  or  may 
not  be  a  necessary,  according  to  the  circumstances.  Thrall  v.  Wright,  38 
Vermont,  494.] 

1  Bacon,  Abr.  Infancy  (I),  1;  Story  v.  Perry,  4  Car.  &  P.  526;   Cook 
v.  Deaton,  3  Car.  &  P.  114 ;  Burghart  v.  Angerstein,  6  Car.  &  P.  699 ; 
Brooks  v.  Crowse,  Andr.  277 ;  Clowes  v.  Brooke,  2  Strange,  1101 ;  Barber 
v.  Vincent,  1  Freeman,  531;   Wharton  v.  M'Kenzie,  5  Q.  B.  606,  611, 
613 ;  Peters  v.  Fleming,  6  Mees.  &  W.  42,  47,  48 ;  Stedman  v.  Rose,  1  Car. 
&  M.  422.  . 

2  Hands  v.  Slaney,  8  T.  R.  578 ;    Harrison  v.  Fane,  1  Scott,  N.  R.  287 ; 
Peters  v.  Fleming,  6  Mees.  &  W.  42.     But  see  Rainwater  v.  Durham,  2 
Nott  &  McC.  524.     It  has  been  held  in  South  Carolina  and  Massachusetts 
that  a  horse  is  not  within  the  denomination  of  "  necessaries,"  for  which  an 
infant  is  liable.     Rainwater  v.  Durham,  2  Nott  &  McC.  524 ;    Merriam  v. 
Cunningham,  11  Gushing,  40.     Nor  is  an  infant  liable  to  pay  for  the  food  of 
horses  used  in  trade  by  him.     Mason  v.  Wright,  13  Metcalf,  306  ;  Merriam 
v.  Cunningham,  ubi  supra.     [Nor  cigars  and  tobacco.     Bryant  v.  Richard- 
son, 14  Law  T.  N.  S.  24  ;  Law  Rep.  3  Exch.  493.    Nor  a  silver  goblet,  of  the 
value  of  151.  15s.  intended  as  a  present  for  a  friend.     Ryder  v.  Wombwell, 
Law  Rep.  3  Exch.  93.] 

3  Hart  v.  Prater,  1  Jur.  623.     See  next  preceding  note. 

4  Rainsford  v.  Fenwick,  Carter,  216. 
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§  35.  The  question,  whether  particular  articles  are  neces- 
saries, depends  upon  the  actual  and  not  the  apparent  fortune 
of  the  infant.  The  question,  whether  articles  supplied  to  an 
infant  come  within  the  class  of  technical  "  necessaries,"  so  as 
to  enable  the  tradesman  supplying  them  to  recover  therefor,  if 
there  be  no  special  defence,  is  a  question  of  law  for  the  deter- 
mination of  the  Court.1  But  where  there  is  a  special  defence 
—  as  that  the  infant  was  already  provided  for,  or  that  the 
goods  supplied  were  not  really  necessary  or  suitable,  under  the 
special  circumstances  of  the  case  —  the  question  is  one  for  a 
jury  to  determine ; 2  [subject,  of  course,  to  the  power  of  the 
Court  to  set  aside  the  verdict,  as  in  other  cases,  if  the  fact  be 
found  upon  insufficient  evidence.]  3  The  Court,  therefore,  may 
decide  that  the  articles  are  technically  u  necessaries  ;  "  but  if 
there  be  any  question,  whether  they  be  actually  necessary  and 
suitable,  or  whether  the  tradesman  ought,  under  the  circum- 
stances, to  recover,  it  is  to  be  determined  by  the  jury.4  That 
is,  the  Court  can  say,  that  certain  classes  of  things  are  or  are 
not  included  in  the  class  of  technical  necessaries ;  but  as  to 
things,  in  regard  to  which  there  is  a  doubt,  whether  they  are 
or  are  not  rendered  necessary  and  suitable  by  the  circumstan- 

1  Makarell  v.  Bachelor,   Cro.  Eliz.  583.     See  also  Stone  v.  Withipool, 
Latch,  21. 

2  Beeler  v.  Young,  1  Bibb,  519  ;  Stanton  v.  Wilson,  3  Day,  37  ;  Maddox 
v.  Miller,  1  Maule  &  Selw.  738 ;  Bacon,  Abr.  Infancy  &  Age  (I),  1. 

3  [Ryder  v.  Wombwell,  Law  Rep.  4  Exch.  32  (1868),  in  which  the  subject 
is  carefully  examined.] 

4  It  is  a  well-settled  rule,  that  it  is  the  province  of  the  Court  to  determine 
whether  the  articles  sued  for  are  within  the  class  of  necessaries  ;  and,  if  they 
are  so,  it  is  the  proper  duty  of  the  jury  to  pass  upon  the  questions  of  quantity, 
quality,  price,  and  their  adaptation  to  the  condition  and  wants  of  the  infant 
in  each  particular  case.     Merriam  v.  Cunningham,  11  Gushing,  40,  44; 
Swift  v.  Bennett,  10  Gushing,  436  ;   Peters  v.  Fleming,  6  Mees.  &  W.  42 ; 
Harrison  v.  Fane,  1  Man.  &  Grang.  550 ;  Phelps  v.  Worcester,  UN.  Hamp. 
51;  Beeler  v.  Young,   1  Bibb,  519;  Bent  v.  Manning,  10  Vermont,  344; 
Grace  v.  Hale,  2  Humph.  27,  29 ;    Johnson  v.  Lines,  6  Watts  &  S.  80,  84; 
Wharton  v.  M'Kenzie,  5  Q.  B.  606;    Brooker  v.  Scott,  11  Mees.  &  W. 
67 ;  [Mohney  v.  Evans,  51  Penn.  St.  80.] 
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ces  of  the  case,  the  question  is  one  for  a  jury.  Thus,  in  an 
action  for  goods  or  apparel  supplied  to  the  infant,  the  Court 
may  at  once  decide  that  such  articles  are  "  necessaries  ;  "  but 
if  the  defence  be,  that  they  were  of  an  extravagant  kind,  the 
jury  can  alone  decide  the  question. 

§  36.  Where  articles  are  sold  to  an  infant,  the  vendor  is 
bound  to  ascertain,  not  only  whether  they  are  necessaries  in 
kind,  but  whether  the  infant  is  already  supplied ;  for  unless 
they  be  suitable  both  in  quality  and  quantity,  he  cannot  recover 
their  price ; l  and,  therefore,  if  he  bring  a  suit  for  a  suit  of 
clothes,  he  will  be  nonsuited,  unless  he  prove  that  it  is  suita- 
ble. Nor  does  it  make  any  difference,  that  the  appearance  of 
the  infant  justified  the  supposition  that  the  articles  supplied 
by  the  tradesman  were  necessaries,  since  it  is  the  actual  rank 
and  fortune  of  the  infant,  and  not  his  apparent  condition,  by 
which  the  question  whether  they  are  necessaries  or  not  is 
to  be  determined.2  All  such  contracts  with  infants  are  made 
at  the  risk  of  the  seller ;  and  he  is  bound  in  a  suit  thereupon 
to  prove  affirmatively,  that  the  articles  were  necessaries,  both 
in  kind  and  in  amount.3  Indeed,  if  an  infant  be  under  the 
care  and  protection  of  his  parent  or  guardian,  he  would  not 

1  Burghart  v.  Angerstein,  6  Car.  &  P.  690 ;  Charters  v.  Bayntun,  7  Car. 
&  P.  52,  55 ;  Bainbridge  v.  Pickering,  2  Black.  1325 ;  Ford  v.  Fothergill, 
Peake,  229 ;  S.  C.,  1  Esp.  211 ;  Mortara  v.  Hall,  6  Simons,  465;  Guthrie  v. 
Murphy,  4  Watts,  80 ;  Kline  v.  L'Amoureux,  2  Paige,  419 ;  Chitty,  Contr. 
(ed.  1860)  160, 161. 

2  Ford  v.  Fothergill,  1  Esp.  211;  S.  C.,  Peake,  229;  Story  v.  Perry,  4 
Car.  &  P.  526  ;  Cook  v.  Deaton,  3  Car.  &  P.  114;  Burghart  v.  Angerstein, 
6  Car.  &  P.  699 ;  Ive  v.  Chester,  Cro.  Jac.  560;  S.  C.,  Palm.  361 ;  Whar- 
ton  v.  M'Kenzie,  5  Q.  B.  606  ;  Brooker  v.  Scott,  11  Mees.  &  W.  67  ;  Char- 
ters v.  Bayntun,  7  Car.  &  P.  52 ;  Chitty,  Contr.  (ed.  1869)  160,  161. 

3  Harrison  v.  Fane,  1  Scott,  N.  R.  287  ;  Glover  v.  Ott,  1  McCord,  572 ; 
Ford  v.  Fothergill,  1  Esp.  211 ;  S.  C.,  Peake,  229.     See  also  Ive  v.  Chester, 
Cro.  Jac.  560 ;  Per  Bigelow,  J.,  in  Swift  v.  Bennett,  10  Gushing,  439  ;  Chitty, 
Contr.  (ed.  1860)  161.     An  infant  is  not  liable  for  necessaries,  if  credit  was 
given  to  his  father  or  guardian.    Simms  v.  Norris,  5  Alabama,  82  ;  Johnson 
».  Lines,  6  Watts  &  Serg.  80,  83  ;  and  that  is  inferred  where  the  articles  or 
services  are  rendered  by  direction  of  the  father  or  guardian.     Phelps  v. 
Worcester,  11  N.  Hamp.  51. 
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ordinarily  be  liable  for  necessaries,  upon  the  ground  that, 
otherwise,  the  father  or  guardian  would  be  deprived  of  the 
power  of  regulating  his  expenses  and  his  mode  of  life.1 

§  37.  An  infant  is  bound  to  pay  a  reasonable  price  for  such 
necessary  things  as  appertain  to  his  maintenance  and  educa- 
tion, such  as  food,  lodging,  apparel,  medical  attendance,  and 
schooling,  —  unless  it  appear  that  exclusive  credit  was  given 
to  the  parent  or  guardian ;  and  such  is  always  presumed  to  be 
the  fact,  if  it  appear  that  he  was  placed  at  school  or  supported 
by  such  parent  or  guardian.2  But  he  is  not  liable  for  money 
borrowed  by  him  for  the  purpose  of  procuring  necessaries, 
though  it  be  absolutely  applied  to  such  a  purpose ;  and  the 
reason  for  this  rule  is  stated  to  be,  that  the  contract  arises  on 
the  lending,  and  is,  not,  therefore,  within  the  rule,  since  the 
money  may  be  otherwise  expended,  than  for  necessaries.3  But 
why  may  not  money  be  an  actual  necessary  ?  4  Or  what  reason 
is  there  for  not  considering  the  infant  in  the  light  of  a  trustee 

1  Borrinsale  v.  Greville,  1  Selw.  N.  P.  128  ;  Deale  v.  Leave,  Ibid  ;  Angel  v. 
McLellan,  16  Mass.  31 ;  Wailing  v.  Toll,  9  Johns.  141 ;  Kline  v.  L'Amoureux, 

2  Paige,  419  ;  Bainbridge  v.  Pickering,  2  W.  Black.  1325 ;  Connollys  Hall, 

3  McCord,  6  ;  Guthrie  v.  Murphy,  4  Watts,  80 ;  Simms  v.  Norms,  5  Alabama, 
42;  Johnson  v.  Lines,  6  Watts  &  S.  80,  83;  Phelps  v.  Worcester,  11  1ST. 
Hamp.  51 ;  Perrinw.  Wilson,  10  Missouri,  451 ;  [Kraker  v.  Byram,  13  Rich. 
163.]    And  the  fact  that  an  infant  is  living  with  his  father,  or  a  daughter  with 
her  mother,  is  primd  facie  evidence  that  the  infant  is  supplied  by  the  parent ; 
and  there  must  be  distinct  evidence  that  they  are  not  so  supplied  before  the 
infant  can  be  rendered  personally  liable.     Connolly  v.  Hall,    ubi  supra ; 
Jones  v.  Calvin,  1  M'Mullan,  14. 

2  Bacon,  Abr.  Infancy  (I),  1 ;  Crantz  v.  Gill,  2  Esp.  472  ;  Dunscombe  v. 
Tickridge,  Aleyn,  94 ;  Angel  v.  McLellan,  16  Mass.  31 ;  Wailing  v.  Toll,  9 
Johns.  141 ;  Baker  v.  Lovett,  6  Mass.  78 ;  Stone  v.  Dennison,  13  Pick.  1 ; 
Phelps  v.  Worcester,  11  N.  Hamp.  51. 

3  Bacon,  Abr.  Infancy  (I),  1;   Earle  v.  Peale,  1  Salk.  386;  Darby  v. 
Boucher,  1  Salk.  279  ;  Probart  v.  Knouth,  2  Esp.  972,  n.  1 ;  Comyns  on  Con- 
tracts, 161 ;  Story  on  Contracts,  §  59  ;   Beeler  v.  Young,  1  Bibb,  519,  521, 
522 ;   Hickman  v.  Hall,  5  Litt.  338,  342 ;    Walker  v.  Simpson,  7  Watts  & 
Serg.  83,  88;   Bigelow,  J.,  in  Swift  v.  Bennett,  10  Cushing,  436,  438 ;  20 
Amer.  Jur.  281. 

4  See  Bent  v.  Manning,  10  Vermont,  225,  230 ;  Bradley  v.  Pratt,  23  Ver- 
mont, 386. 
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or  agent  for  the  person  lending,  in  cases  where  the  money  is 
lent  for  the  express  purpose  of  enabling  the  minor  to  procure 
necessaries,  and  is  actually  so  applied  ?  The  person  making  a 
loan  under  such  circumstances  would  undoubtedly  be  entitled 
to  relief  in  Equity.1  If,  then,  the  lender  would  acquire  a  legal 
claim  upon  the  infant,  he  himself  should  expend  the  money  in 
necessaries,  and  then  furnish  the  necessaries  to  the  infant ;  2  or 
himself  advance  and  pay  the  money  to  the  person  furnishing 
the  necessaries  to  the  infant ;  in  which  case  the  infant  would 
be  liable  for  the  money  if  paid  at  his  request.3 

§  38.  An  infant  is  not  liable  for  the  purchase  of  wares, 
bought  for  the  purpose  of  carrying  on  a  trade  by  which  he 
earns  his  livelihood,  because  such  articles  do  not  come  within 
the  class  of  necessaries.4  So,  also,  an  action  is  not  maintain- 
able against  him  for  work  done,  and  labor  and  services  per- 
formed for  him  in  the  course  of  any  trade,  in  which  he  may 
be  engaged  on  his  own  account,  and  whereby  he  gains  his  liv- 
,ing.5  But  although  commodities  be  purchased  by  him  for  the 
purposes  of  trade,  yet  if  they  be  actually  consumed  as  neces- 
saries, lie  will  be  liable  therefor.6 

§  39.  An  infant  cannot  bind  himself  to  pay  a  certain  and 
definite  sum  even  for  necessaries  ;  since  he  would  thereby  pre- 
clude himself  from  restricting  his  liability  to  the  actual  worth 
of  the  articles  which  he  may  buy.7  He  is  not  absolutely  lia- 

1  2  Evans,  Pothier  on  Obligations,  26  ;  Marlow  w,Pitfield,  1  P.  Will.  558  ; 
Reeve's  Domestic  Relations,  330  ;  Beeler  v.  Young,  1  Bibb,  519,  522,  523 ; 
Walker  »:  Simpson,  7  Watts  &  S.  83,  88. 

2  Bacon,  Abr.  Infancy  (I),  1. 

3  Swift  v.  Bennett,  10  Gushing,  436 ;     Randall  v.  Swett,  1  Denio,  460 ; 
Conn  v.  Coburn,  7  N.  Hamp.  368  ;    Haine  ».  Tarrant,  2  Hill  (S.  Car.),  400 ; 
Smith  v.  Oliphant,  2  Sandf.  306,  308. 

4  Turberville  v.  Whitehouse,  1  Car.  &  P.  94 ;  Earle  v.  Peale,  1  Salk.  386  ; 
Darby  v.  Boucher,  1  Salk.  279 ;  Whitingham  v.  Hill,   1  Roll.  Abr.  729 ; 
Chitty,  Contr.  (ed.  1860)  161;  Per  Dewey,  J.,  in  Tupper  v.  Cadwell,  12 
Metcalf,  563 ;  Mason  v.  Wright,  13  Metcalf,  306. 

5  Dilk  v.  Keighley,  2  Esp.  480;  Chitty,  Contr.  161. 

6  See  previous  note ;  Turberville  v.  Whitehouse,  1  Car.  &  P.  94. 

7  Bacon,  Abr.  Infancy  (I),  1 ;  2  Kent,  Comm.  235;. Per  Putnam,  J.,  in 
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ble,  therefore,  on  a  Bill  of  Exchange,  accepted ; l  nor  on  an 
account  stated  ;  2  nor  on  a  Promissory  Note.3  These  instru- 
ments when  signed  by  an  infant  are,  however,  now  held  not  to 
be  void,  but  only  voidable.4 

§  39  a.  A  father  is  not  liable  on  a  contract  made  by  his 
minor  child,  even  for  necessaries  furnished,  unless  an  actual 
authority  be  proved,  or  the  circumstances  be  sufficient  to  imply 
one.5  Some  clear  and  palpable  omission  of  duty  on  the  part 
of  the  parent  must  be  proved  before  he  can  be  charged  for 
supplies  furnished  his  minor  child  without  his  direction.6  It 
will  always  be  a  question  for  a  jury  whether,  under  the  circum- 
stances of  the  case,  the  father's  authority  is  to  be  inferred.7 

Vent  v.  Osgood,  19  Pick.  575 ;  Beeler  v.  Young,  1  Bibb,  519,  520 ;  [Locke 
v.  Smith,  41  N.  Hamp.  346.]  But  it  has  been  held  in  Massachusetts,  that  an 
infant  may  bind  himself  for  necessaries  by  a  contract,  the  consideration  of 
which  is  open  to  inquiry.  Stone  v.  Dennison,  13  Pick.  1 ;  Earle  v.  Reed,  10 
Metcalf,  387,  389,  390 ;  as  a  promissory  note ;  in  which  case  the  promisee 
may  show  that  the  note  was  given  for  necessaries,  in  whole  or  in  part,  and 
may  recover  therein  as  much  as  the  necessaries  for  which  it  was  given  were 
reasonably  worth,  and 'no  more.  Earle  v.  Reed,  ubi  supra.  So  in  Vermont. 
Bradley  v.  Pratt,  23  Vermont,  378.  See  Dubose  v.  Wheddon,  4  McCord, 
221.  [See  also  Guthrie  v.  Morris,  22  Ark.  411.] 

1  Williams  v.  Watts,  1  Camp.  552. 

2  Wood  v.  Witherick,  Noy,  87  ;  S.  C.,  Latch,  169  ;  Trueman  v.  Hurst,  1 
T.  R.  40 ;  Bartlett  v.  Emery,  1  T.  R.  42,  note  (a) ;  Ingledew  v.  Douglass, 

2  Stark.  36.     But  see  Williams  v.  Moor,  11  Mees.  &  W.  256,  where  an 
infant  is  held  to  be  responsible  on  an  account  stated. 

3  2  Kent,  Comm.  235 ;  Goodsell  v.  Myers,  3  Wendell,  479 ;  Fisher  v. 
Jewett,  Berton,  35 ;  Lawson  v.  Lovejoy,  8  Greenl.  405 ;  Dubose  v.  Whed- 
don, 4  McCord,  221 ;  Whitney  v.  Dutch,  14  Mass.  462  ;  Reed  v.  Batchelder, 
1  Metcalf,  559 ;  Aldrich  v.  Grimes,  10  N.  Hamp.  194.    See  note  (7),  on  pre- 
ceding page.  4  Ibid. 

5  Bennett,  J.,  in  Varney  v.  Young,  11  Vermont,  258  ;  Hunt  v.  Thompson, 

3  Scammon,  179 ;  Mortimore  v.  Wright,  6  Mees.  &  W.  482 ;  Van  Valkin- 
burgh  v.  Watson,  13  Johns.  480 ;  Owen  v.  White,  5  Porter,  435 ;    Gordon 
v.  Potter,  17  Vermont,  350  ;  Raymond  v.  Loyl,  10  Barbour,  483  ;  Weeks  v. 
Merrow,  40  Maine,  151 ;  Shelton  v.  Springett,  11  Com.  B.  452 ;  Swain  v. 
Tyler,  26  Vermont,  9. 

6  Townsend  v.  Burnham,  33  N.  Hamp.  270. 

7  2  Kent,  Comm.  193;  Baker  v.  Keen,  2  Stark.  501  ;  Van  Valkinburgh 
v.  Watson,  13  Johns.  480 ;  Lefils  v.  Sugg,  15  Ark.  137. 
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If  a  father  suffers  his  children  to  remain  abroad  with  their 
mother,  if  he  forces  them  from  home  by  severe  usage,  or  oth- 
erwise places  them  in  a  situation  to  require  necessaries,  with- 
out providing  the  means  of  obtaining  them,  he  is  liable  for  their 
necessaries  ;  and  any  person  who  supplies  them  is  deemed  to 
have  conferred  a  benefit  upon  the  delinquent  parent,  for  which 
the  law  raises  an  implied  promise  to  pay  on  his  part.1  But  it 
has  been  held  that  no  action  can  be  sustained  against  the  father 
for  necessaries  supplied  to  his  child,  if  he  had  reasonable 
ground  to  suppose  his  child  was  provided  for.2 

§  40.  Married  Women.  —  Upon  the  marriage  of  a  woman, 
the  law,  in  the  States  where  the  Common  Law  prevails,  from 
motives  of  policy,  devests  her  of  all  her  personal  property,  and 
rights  of  property,  not  secured  to  her  separate  use  and  behoof 
by  deeds  of  trust,  and  places  them  at  the  disposal  of  her  hus- 
band. But  while  the  husband  thus  assumes  the  personalty  of 
•his  wife,  so  that  he  may  sue  upon  her  choses  in  action,  and  avail 
himself  of  the  profits  of  her  industry,  he  is  also  burdened  with 
her  past  and  future  debts.3  There  is  one  limitation  to  his 
authority,  which  obtains  in  respect  to  all  her  choses  in  action 
not  reduced  to  possession  by  the  husband  during  his  lifetime, 
in  which  case  they  become,  on  his  death,  the  sole  property  of 
the  wife.4 

§  41.  It  is  greatly  to  be  desired  that  the  whole  law  relating 
to  the  powers  and  responsibilities  of  married  women  should  be 

1  2  Kent,  Comm.  193 ;  Pidgin  v.  Cram,  8  N.  Hamp.  350,  353 ;  Kimball 
v.  Keyes,  11  Wendell,  32 ;  In  re  Ryder,  11  Paige,  188 ;  Per  Metcalf,  J.,  in 
Dennis  v.  Clark,  2  Gushing,  353 ;  Walker  v.  Laighton,  11  Foster  (N.  H.), 
Ill ;  M'Kenzie  v.  Stevens,  19  Alabama,  691 ;  Finch  v.  Finch,  22  Conn.  411 ; 
Stantoh  v.  Wilson,  3  Day,  37;  Thayer  v.  White,  12  Metcalf,  343;  Chitty, 
Contr.  (ed.  1860)  167,  168,  in  notes. 

2  Urmston  v.  Newcomen,  4  Adol.  &  E.  908;  Chitty  (Contr.  ed.  1860), 
167. 

3  The  Common  Law  on  this  subject  has  been  changed  in  some  States  by 
legislative  action;  as  in  Massachusetts.     Gen.  Sts.  ch.  108,  §  8. 

4  Bac.  Abr.  Baron  &  Feme  (C.),  3 ;  Gaters  v.'Madeley,  6  Mees.  &  W. 
423. 
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revised.  The  servile  rules  of  a  feudal  age  relating  thereto 
have  survived  the  customs,  institutions,  and  opinions  from 
which  they  sprung,  and  are  in  utter  discord  with  the  freer  and 
more  expanded  socialism  of  the  present  age.  Many  of  the 
restrictions  upon  the  powers  and  privileges  of  married  women 
are  but  the  relics  of  that  early  English  barbarism,  which  made 
woman  the  slave  and  degraded  handmaid,  in  the  home  where 
she  should  be  the  equal  and  friend  ;  which  reverenced  brute 
force  and  despised  the  grace  of  gentleness  ;  and  which  had  a 
nearer  affinity  to  the  animal  than  to  the  angel.  The  condition 
of  woman  in  any  age  affords  the  best  type  of  its  true  civilization. 
Uniformly,  in  the  same  ratio  as  education,  commerce,  and 
peace  have  enlarged  the  views,  liberalized  the  temper,  and 
humanized  the  spirit  of  the  age,  has  the  condition  of  woman 
improved ;  and  we  shall  hail  it  as  a.  symbol  of  a  progressive 
civilization,  whenever  the  legal  fetters  in  which  the  powers  of 
woman  are  now  cramped  are  stricken  away,  and  she  stands  on 
a  platform  of  equal  rights  with  man.  At  the  same  time,  how- 
ever, that  her  disabilities  are  removed,  it  is  but  fit  and  proper 
that  her  responsibilities  should  be  enlarged  ;  for  it  is  difficult 
to  say  whether  her  disabilities  operate  more  to  her  own  injury, 
by  depriving  her  of  powers  and  rights,  or  whether  her  privileges 
operate  more  to  the  injury  of  those  who  contract  with  her,  by 
narrowing  so  closely  her  responsibilities.  Her  privileges  and 
responsibilities  are  but  the  two  edges  of  a  sword,  which  injures 
more  often  than  it  aids,  and  from  which,  with  all  the  rest  of 
her  feudal  armor,  she  should  be  relieved. 

§  4.2.  The  first  step  in  any  reform  on  this  matter  would  be 
to  enable  a  married  woman  to  hold  property  independently  of 
her  husband,  and  to  give  him  no  rights  or  powers  over  prop- 
erty bequeathed  or  given  to  his  wife  or  purchased  by  her,  by 
virtue  merely  of  his  being  her  husband.  The  objection,  so 
often  raised  against  this  policy,  that  the  existence  of  distinct 
rights  of  property  would  disturb  the  harmony  of  domestic  life, 
and  occasion  an  opposition  of  interests  fatal  to  the  internal 
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peace  of  families,  seems  to  be  merely  specious.  For,  in  the 
first  place,  such  separate  rights  and  powers  can  always  be  ob- 
tained by  means  of  the  awkward  intervention  of  trustees  ;  and 
in  cases  where  resort  has  been  had  to  trustees,  no  such  inju- 
rious consequences  as  those  predicted  have  followed,  unless 
the  money  of  the  wife  was  the  object  of  the  marriage ;  and, 
also,  in  the  second  place,  wherever  there  is  true  harmony  of 
feeling,  the  mere  fact  that  the  wife  has  separate  funds,  will 
never  occasion  domestic  quarrels  or  ill  feeling ;  and,  in  the 
third  place,  if  there  be  no  true  harmony  of  feeling,  there  never 
will  be  any  unity  of  interest,  and  in  these  cases  the  power  of 
the  husband  over  the  property  of  his  wife  affords  opportunities 
to  him  for  exercising  tyranny  and  injustice.  Again,  in  case  of 
bankruptcy,  where  no  credit  has  been  given  to  the  wife,  and 
where  she  has  been  in  no  fault,  she  and  her  children  may,  by 
the  operation  of  the  present  law,  be  rendered  the  victims  of 
her  husband's  misfortunes.  The  argument,  that  any  woman 
can,  if  she  please,  place  her  property  in  the  hands  of  trustees 
and  thereby  prevent  her  husband  from  exercising  control  over 
it,  does  not  apply  to  cases  where  the  property  is  not  put  in 
trust,  and  such  are  by  far  the  most  numerous.  Ordinarily, 
women  will  not,  from  motives  of  confidence  and  affection,  or 
from  carelessness,  wilfulness,  or  ignorance,  place  their  prop- 
erty in  trust  before  marriage,  and  after  marriage  it  is  at  the 
option  of  the  husband  to  allow  or  to  forbid  such  a  proceeding. . 
Besides,  although  the  property  be  put  in  trust,  the  husband 
may  legally  appropriate  the  income,  as  soon  as  it  comes  to  the 
possession  of  his  wife,  and  thus  virtually  annul  the  objects  of 
the  trust.  The  true  policy  would  be,  as  it  seems  to  us,  to  ena- 
ble the  wife  to  hold  property  independently  of  the  husband,  in 
like  manner  as  if  she  were  an  unmarried  woman. 

§  43.  The  moment  that  a  married  woman  shall  be  invested 
with  rights  of  property  independent  of  her  husband,  all  the 
reasons  for  her  disabilities  will  fail,  and  the  whole  fiction  of 
the  law  upon  which  they  are  founded  will  be  without  support. 
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Then,  there  will  be  no  plausible  reason  why  she  should  not 
contract,  and  render  herself  liable  on  her  engagements,  and 
assume  the  same  personal  privileges  as  if  she  had  not  been 
married.  But  such  is  not  the  rule  of  the  Common  Law,  and 
we  pass,  therefore,  to  the  consideration  of  her  rights  and  re- 
sponsibilities as  they  now  exist.1 

§  44.  The  general  rule  of  the  Common  Law  is,  that  a  mar- 
ried woman  cannot,  during  her  coverture,  make  a  contract  by 
which  she  is  personally  bound.2  Upon  all  contracts  which 
she  makes,  therefore,  her  husband  becomes  liable,  if  the  cir-' 
cumstaiices  of  the  case  create  a  presumption  of  his  assent 
thereto.3 

§  45.  To  this  rule  there  are,  however,  several  exceptions, 
which  obtain  in  respect  to  certain  situations,  in  which  it  be- 
comes necessary  that  she  should  have  the  power  of  assuming 
a  personal  liability  on  her  contracts,  in  order  to  secure  to  her- 
self the  means  of  subsistence  or  of  enjoyment. 

§  46.  The  first  of  these  exceptions  occurs  when  the  husband 
is  civiliter  mortuus,  and  is,  therefore,  incompetent  to  make  a 
contract ;  as,  for  instance,  if  he  be  banished ;  or,  if  he  enter  a 
monastic  institution  ;  or,  if  he  be  transported  for  life.4  Im- 
prisonment of  the  husband  for  life  is  not,  by  the  Common 
Law,  such  an  extinguishment  of  civil  life,  as  to  give  to  the  wife 
a  freedom  to  contract  as  a  feme  sole.  But  in  some  of  the 

1  The  rights  of  married  women  to  take  and  hold  property,  and  to  dispose 
of  it,  and  to  make  contracts  generally,  have  within  a  few  years  been  so  radi- 
cally modified  by  legislation  in  several  of  the  States,  that  in  them  many  of 
the  rules  of  the  Common  Law  'are  no  longer  applicable. 

2  Perk.  §  154;  Earl  of  Derby's  case,  2  Leon.  42.     The  same  rule  obtains 
in  the  Scottish  law,  and  is  stated  by  Erskine,  1.  6,  25,  and  Stair,  1.  4,  16 ; 
Brown   on   Sales,  §  232,  p.  162;   Ross  on  Vendors,    ch.  2,  §  1,  p.  93; 
Chitty,  Contr.  (ed.  1860)  194. 

3  Montague  v.  Espinasse,  1  Car.  &  P.  357 ;  Montague  v.  Benedict,  3 
Barn.  &  Cres.  635;  Waithman  v.  Wakefield,  1  Camp.  120;  Post,  §  52. 

4  Spooner  v.  Brewster,  2  Car.  &  P.  35  fBoggett  v.  Frier,  11  East,  304, 
note  (Day's  ed.)  ;  Story  on  Contr.  §  63;    Chitty,  Contr.   (ed.  1860)   195; 
Lady  Belknap's  case,  Year  Books,  2  Hen.  IV.  f.  7  a;  2  Hen.  IV.,  1,  pi. 
12;  Robinson  v.  Reynolds,  1  Aikens,  174;  Ex  parte  Franks,  7  Bingh.^762. 
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States  in  the  United  States,  the  wife  is  enabled,  by  statute,  to 
demand  a  divorce  a  vinculo  matrimonii^  if  the  husband  be  sen- 
tenced to  imprisonment  in  the  state  prison  for  the  term  of  life, 
or  for  seven  years  or  more  ;  and  his  pardon  will  not  revive  his 
conjugal  rights  in  case  of  a  divorce  for  such  cause.1 

§  47.  Another  exception  obtains  in  cases  where  the  husband 
is  an  alien  or  foreigner,  and  has  never  resided  in  the  country, 
in  which  case  the  rights  of  the  wife  to  contract  are  the  same  as 
if  she  were  a  feme  sole.2  If,  however,  he  have  once  resided 
1  within  the  country,  this  exception  does  not  apply,  for  the  pre- 
sumption is,  that  he  will  return.3  But  this  distinction,  which 
has  obtained  in  America  as  well  as  in  England,  seems  to  be 
founded  in  no  sure  principle  of  equity  or  justice,  and  may 
oftentimes  be  productive  of  great  injury  and  misery.  If  a 
husband,  not  being  an  alien,  absolutely  desert  a  wife,  and  she 
be  forced  to  depend  upon  herself  for  her  subsistence,  is  it  not, 
in  such  a  case,  at  least  as  necessary,  in  order  to  enable  her  to 
procure  the  needs  and  enjoy  the  pleasures  of  life,  that  she 
should  be  able  freely  to  contract,  as  if  her  husband  lived  in  the 
next  State,  and  furnished  her  with  means  of  support  ? 4  And 
yet,  as  we  have  seen,  she  may  in  the  latter  case  contract  as  a 
feme  sole. 

§  48.  The  next  exception  is,  when  the  husband  has  been 
absent  and  unheard  from  for  the  period  of  seven  years,  in 
which  case  the  legal  presumption  arises  that  he  is  dead.  If, 

1  Mass.  Rev.  Stat.  ch.  76,  §  5 ;  [Gen.  Sts.  c.  107,  §  6.] 

2  A  feme  covert  cannot  sue  alone  on  a  contract  made  with  her  before  or 
after  marriage,  though  her  husband  is  an  alien  enemy.     De  Wahl  v.  Braune, 
1  Hurl.  &  N.  178. 

3  Gregory  v.  Paul,  15  Mass.  31 ;  Abbot  v.  Bayley,  6  Pick.  89 ;  Kay  v. 
Duchess  of  Pienne,  3  Camp.  123,  by  Lord  Ellenborough,  and  confirmed  by 
the  whole  Court  of  King's  Bench.     See  Chitty,  Contr.  (ed.  1860)  196  and 
notes. 

4  2  Kent,  Comin.  157.     In  Bean  v.  Morgan,  4  McCord,  148,  the  better 
doctrine  was  held,  that  if  the  husband  depart  from  the  State  with  no  inten- 
tion of  returning,  his  wife  becomes  competent  to  contract  as  a  feme  sole. 
See  also  Gregory  v.  Pierce,  4  Metcalf,  478. 
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however,  such  a  presumption  be  disproved  in  fact,  the  excep- 
tion fails.1 

§  49.  Another  exception  is  by  the  custom  of  London,  which 
allows  a  feme  covert,  if  the  husband  assent  thereto,  to  carry  on 
a  trade,  separate  from  him,  and  to  assume  a  personal  respon- 
sibility upon  her  contracts  ;  and,  indeed,  to  acquire  all  the 
rights  of  a  feme  sole  in  respect  thereto.  Her  husbaud  must, 
however,  be  made  a  nominal  party  in  all  suits  brought  by  and 
against  her,  though  the  judgment  does  not  affect  him.2  The 
same  custom,  also,  prevails  in  some  of  the  States  of  the  United 
States  ;  as  in  Pennsylvania,  South  Carolina,  and  Maine.3 

§  50.  Another  exception  obtains  in  cases  where  the  hus- 
band deserts  the  wife,  and  leaves  the  country  without  mak- 
ing provision  for  her  support,  and  without  the  intention  of 
returning.4 

§  51.  The  last  exception  applies  when  the  husband  and  wife 
are  divorced  a  mensd  et  thoro  ;  in  which  case,  the  disability  of 
the  wife  is  partially  removed,  and  she  is  enabled  to  sue  her 

1  Robinson  v.  Reynolds,  1  Aikens,  174. 

2  Bac.  Abr.  Baron  &  Feme  (M)  ;  Beard  v.  Webb,  2  Bos.  &  Pul.  93 ; 
Caudell  v.  Shaw,  4  T.  R.  361 ;  Chitty,  Contr.  (ed.  1860)  197. 

3  Burke  t>.  Winkle,  2  Serg.  &  Rawle,  189  ;  Newbiggin  v.  Pillans,  2  Bay, 
162 ;   State  v.  Collins,  1  McCord,  355 ;  McDowall  v.  Wood,   2  Nott  & 
McCord,  242 ;  City  Council  v.  Van  Roven,  2  McCord,  465 ;  McGrath  v. 
Robertson,  1  Desaus.  445 ;  Hobart  v.  Lemon,  3  Richardson,  285 ;  Jacobs 
v.  Featherstone,   6  Watts  &  S.  346 ;  Colby  v.  Lamson,  39  Maine,  119 ; 
Oxnard  v.  Swanton,  39  Maine,  125.     But  she  must  be  technically  a  trader. 
McDaniels  ».  Cornwell,  1  Hill  (S.  Car.),   348;  Ewart  v.  Nagel,  1  McMul- 
lan,  50  ;  Robards  v.  Hutson,  3  McCord,  475.     And  the  contract  must  relate 
to  the  trade.     McDowall  v.  Wood,  2  Nott  &  McC.  242. 

4  Abbot  v.  Bayley,  6  Pick.  93;   2  Story,  Eq.  Jurisp.  §  1387;  Story  on 
Partn.  §  11,  p.  15 ;  2  Roper  on  Husband  &  Wife,  ch.  18,  §  4,  p.  174,  175 ; 
Cecil  v.  Juxon,  1  Atk.  278 ;  Lamphir  v.  Creed,  8  Ves.  599 ;  Com.  Dig. 
Chancery,  2  M.  11.     By  the  Revised  Statutes  of  Massachusetts,  this  rule 
has  been  extended  to  all  cases  where  a  married  woman  comes  into  the  State 
from  any  other  State,   or  country,  without   her  husband,  he  never  having 
lived  with  her  in  Massachusetts,     Rev.  Stat.  ch.  77,  §  18,  p.  487  [Gen. 
Sts.  ch.  108,  p.  29] ;  Gregory  v.  Paul,  15  Mass.  34.     See,  also,  De  Gaillon, 
v.  L'Aigle,  1  Bos.  &  Pul.  357 ;  Walford  v.  Duchess  of  Pienne,  2  Esp.  554. 
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husband  for  her  alimony,  and  to  bring  suit  in  the  ecclesiastical 
courts  for  personal  injury.1  In  all  other  cases,  the  general 
rule  of  the  Common  Law  obtains,  by  which  she  can  neither 
sue  nor  be  sued,  although  she  be  divorced  a  mensd  et  thoro 
from  her  husband,  and  receive  an  ample  sum  for  her  separate 
maintenance.2  This  general  rule  does  not,  however,  obtain 
universally  in  this  country,  and,  in  some  of  the  States,  statute 
has  greatly  enlarged  the  powers  and  privileges  of  a  married 
woman  in  respect  of  her  contracts,  and  in  a  measure  stricken 
off  the  slavish  shackles  of  the  feudal  law.3 

§  52.  We  have  thus  seen,  that  a  married  woman  is,  with  very 
few  exceptions,  disabled  from  making  a  contract,  which  shall 
be  personally  binding  upon  her.  It  becomes  necessary,  there- 
fore, to  consider  the  cases  in  which  the  husband  becomes  liable 
upon  contracts  made  by  his  wife,  since  it  is  upon  him  alone, 
that  the  law  imposes  a  personal  liability  in  respect  thereto. 

§  53.  The  general  rule  is,  that  the  husband  is  only  liable 
upon  those  contracts  of  his  wife,  which  he  has  either  expressly 
or  impliedly  authorized,  or  assented  to.4  Ordinarily,  therefore, 
it  is  not  for  the  husband  to  prove,  in  an  action  against  him  for 
the  price  of  goods  sold  to  his  wife,  that  he  has  given  notice  to 
the  tradesman  not  to  supply  her ;  but  it  is  incumbent  on  the 

1  Chamberlain  v.  Hewitson,  1  Ld.  Raymond,  73 ;  S.  C.,  5  Mod.  71 ; 
2  Dane's  Abr.  307. 

2  Hatchett  v.  Baddeley,  2  Black.  1082 ;  Lean  v.  Shutz,  2  Black.  1195 ; 
Hyde  v.  Price,  3  Ves.  443  ;  Marshall  v.  Rutton,  8  T.  R.  546.     The  rule  was 
finally  settled  in  England  by  the  last  case,  and  is  supported  by  all  the  sub- 
sequent decisions.     Lewis  v.  Lee,  3  Barn.  &  Ores.  291. 

3  Dean  v.  Richmond,  5  Pick.  467  ;  Abbot  v.  Bayley,  6  Pick.  89 ;  2  Kent, 
Comm.  157.     See  Pierce  v.  Burnham,  4  Metcalf,  303. 

4  Montague  v.  Espinasse,  1  Car.  &  P.  357  ;  Montague  v.  Benedict,  3  Barn. 
&  Cres.  635 ;  Atkins  v.  Curwood,  7  Car.  &  P.  760 ;  Seaton  v.  Benedict, 
5  Bing.  30 ;  Emmett  v.  Norton,  8  Car.  &  P.  510 ;  Spreadbury  v.  Chapman, 
8  Car.  &  P.  371 ;  Mizen  v.  Pick.  3]Mees.  &  W.  481 ;  Lane  v.  Ironmonger, 
13  Mees.  &  W.  386 ;  Reid  v.  Teakle,  13  Com.  B.  627.    Whether  the  hus- 
band is  sick  or  in  health,  absent  or  at  home,  his  wife  is  not  presumed  to  be 
his  agent  generally,  or  to  be  intrusted  with  authority  in  relation  to  his 
affairs,  other  than  that  which  is  usual  and  customary.     Sawyer  v.  Cutting, 
23  Vermont,  486. 
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tradesman  to  prove,  that  the  wife  was  acting  under  the 
authority  of  the  husband  ; l  and  if  the  husband's  authority  does 
not  appear  by  express  evidence,  or  by  proof  of  circumstances 
from  which  it  may  reasonably  be  inferred,  he  is  not  liable.2 
Nor  is  the  husband  liable  for  any  fraud  of  the  wife,  which  is 
directly  connected  with  and  dependent  upon  a  contract  in  a 
case  where  the  husband  would  not  be  liable  on  the  contract.3 

§  54.  The  reason  of  this  rule  is  apparent  in  cases  where  the 
wife  is  possessed  of  no  property  in  her  own  right,  since,  as 
her  husband  is  liable  for  her  contracts,  his  assent  thereto  is  an 
essential  prerequisite  to  his  liability.  But  it  is  difficult  to  per- 
ceive the  reason  why  a  married  woman,  who  has  secured  to  her 
in  her  own  right  an  ample  fortune,  should,  nevertheless,  be 
wholly  unable  to  offer  a  legal  consideration  to  support  her  con- 
tract. If  she  be  able  to  hold  property  and  to  disburse  money 
at  her  pleasure,  why  should  she  be  so  encumbered  in  her  legal 
rights,  as  to  prevent  her  from  availing  herself  thereof  as  a  con- 
sideration for  her  promise,  and  from  pledging  therefor  her  per- 
sonal responsibility  ?  Under  the  rule,  as  it  now  stands,  a 
husband  has  it  in  his  power,  by  giving  notice  to  tradesmen  not 
to  trust  his  wife,  to  exercise  an  irritating  tyranny,  and  to  shut 
her  out  from  pleasures  which  are  suitable  to  her  condition  and 
justified  by  her  fortune. 

§  55.  In  cases  where  an  express  authority  or  consent  is 
given,  little  dispute  can  occur,  and  the  question  is  one  for  the 
jury  alone.  The  greater  number  of  questions  arises  in  cases 
where  the  authorization  or  consent  is  to  be  implied  from  acts 
and  circumstances,  —  and  in  respect  to  these,  several  presump- 

1  Montague  v.  Espinasse,  1  Car.  &  P.  357,  502 ;  Montague  v.  Benedict, 
3  Barn.  &  Ores.  635.  [See  the  very  recent  case  of  Phillipson  v.  Hayter, 
19  Weekly  Rep.  130,  C.  P.  Nov.  16,  1870 ;  and  Theriott  v.  Baycoli,  9  Bosw. 
574  (1862).] 

'  Chitty,  Contr.  (ed.  1860)  180 ;  Sawyer  v.  Cutting,  23  Vermont,  486 ; 
Carey  9.  Patton,  2  Ashmead,  140 ;  Reid  v.  Teakle,  13  Com.  B.  627.  See 
Shelton  v.  Pendleton,  18  Conn.  417 ;  Fredd  v.  Eves,  4  Harrington,  385 ; 
Cornelia  v.  Ellis,  11  Illinois,  584 ;  Alexander  v.  Miller,  16  Penn.  State, 
215.  3  Liverpool  Adel.  Loan  Ass.  v.  Fairhurst,  9  Exch.  422. 


52 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  II. 


tions  of  law  are  created.  A  presumption  of  the  consent  of 
the  husband  arises  when  the  husband  and  wife  live  together, 
and  the  goods  supplied  by  order  of  the  wife  are  necessaries ; 1 
for  he  is  legally  bound  to  supply  her  with  necessaries,  pro- 
vided they  be  such,  both  in  'quantity  and  quality ;  and  if  he 
refuse  so  to  do,  the  law  makes  her  his  agent  to  procure  them. 
If,  therefore,  the  husband  should  expressly  prohibit  all 
persons  from  supplying  her  with  necessaries,  he  would  never- 
theless be  bound  to  pay  for  them.2  This  privilege  of  a  feme 
covert  is,  however,  restricted  to  direct  contracts  for  necessa- 
ries. And  if  she  should  borrow  money  for  the  purpose  of 
procuring  necessaries,  the  husband  would  not,  at  law,  be 
liable  therefor,  even  though  it  were  actually  so  applied.3  Yet 
if  the  money  be  expended  in  necessaries,  and  the  circum- 
stances be  such,  that  they  would  have  rendered  the  husband 
responsible  for  the  necessaries  piirchased  therewith,  the  lender 
would  be  entitled  to  recover  from  him  in  Equity.4 

§  56.  The  next  strongest  presumption  of  the  consent  of  the 
husband  to  the  contract  of  the  wife  arises  from  their  cohab- 
itation, in  cases  where  the  goods  supplied  are  not  included  in 
the  class  of  necessaries.  This  is,  however,  merely  a  presump- 
tion, and  may  be  shown  to  be  incorrect.6  It  is,  nevertheless, 

1  Per  Lord  Abinger  in  Freestone  v.  Butcher,  9  Car.  &  P.  643,  647  ;  Read 
v.  Legard,  6  Exch.  636  ;  Rumney  v.  Keyes,  7  N.  Hamp.  571.     But,  even  in 
such  cases,  the  question  of  the  wife's  authority  must  be  left  to  the  jury.    Reid 
v.  Teakle,  13  Com.  B.  627. 

2  Manby  v.  Scott,  1  Sid.  127 ;  Walker  v.  Laighton,  11  Foster  (N.  H.), 
118 ;  Kimball  v.  Keyes,  11  Wendell,  32  ;  Fredd  v.  Eves,  4  Harrington,  385. 
But  with  respect  to  other  contracts,  she  is  not  to  be  regarded  as  his  agent, 
unless  circumstances  showing  an  authority  from  him  be  expressly  proved. 
See  Meredith  v.  Footner,  11  Mees.  &  W.  202 ;  Huckman  ».  Fornie,  3  Mees. 

6  W.  505 :  Benjamin  v.  Benjamin,  15  Conn.  347. 

3  Stone  v.  Macnair,  1  Moore,  126;  S.  C.,  7  Taunt.  432;  Marlow  v.  Pit- 
field,  1  P.  Will.  558  ;  Stephenson  v.  Hardy,  3  Wils.  388  ;  Walker  v.  Simpson, 

7  Watts  &  S.  83 ;  Grendell  v.  Godmond,  5  Ad.  &  Ell.  755. 

4  Earle  v.  Peale,  1  Salk.  387 ;  Harris  v.  Lee,  1  P.  Will.  482 ;  Marlow  v. 
Pitfield,  1  P.  Will.  558 ;  Walker  v.  Simpson,  7  Watts  &  S.  83. 

5  Montague  v.  Benedict,  3  Barn.  &  Cres.  635 ;  Etherington  v.  Parrott,  2 
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so  strong,  that  if  a  man  cohabit  with  a  woman,  holding  her 
out  to  be  his  wife,  when  she,  in  fact,  is  not  his  wife,  he  will 
be  liable  for  goods  furnished  to  her,  in  like  manner  as  if  she 
were  actually  his  wife  ;  although  the  tradesman  knew  that 
they  were  not  married.1  Yet  if  he  knew  that  their  intercourse 
is  adulterous,  the  ostensible  husband  will  not  be  liable.2  All 
articles  which  are  not  necessaries  are  supplied  to  a  married 
woman  at  the  risk  of  the  seller ;  and  he  is  bound  to  assure 
himself,  either  that  she  is  actually  authorized  to  purchase  the 
goods  she  orders,  or  that  they  are  necessaries,  both  in  quantity 
and  quality.3  Nor,  in  such  a  case,  does  it  make  any  differ- 
ence that  the  tradesman  is  deceived  by  the  false  appearance 
assumed  by  her,  if  by  cautious  inquiries  he  might  have  ascer- 
tained her  real  condition  and  authority  ;  the  husband  would 
not  be  liable  for  goods  which  were  not "  necessaries,"  although 
the  tradesman  furnishing  them  was  betrayed  by  her  appear- 
ance and  conduct  into  a  belief  that  they  were  suitable  to  her 
rank  and  condition,  unless  the  husband  sanction  such  conduct 
and  appearance  assumed  by  her.4  So,  also,  although  they 

Lord  Raym.  1006  ;  S.  C.,  1  Salk.  118  ;  Atkins  v.  Curwood,  7  Car.  &  P.  756 ; 
Reneaux  v.  Teakle,  8  Exch.  680.  See  Henderson  v.  Stringer,  2  Dana,  202 ; 
M'Cutchen  v.  M'Gahay,  11  Johns.  281 ;  Mackinley  v.  McGregor,  3  Whartonj 
369  ;  Furlong  v.  Hysoin,  35  Maine,  335  ;  Jewsbury  v.  Newbold,  40  Eng.  Law 
&  Eq.  518. 

1  Robinson  v.  Nahon,  1  Camp.  246  ;  Watson  v.  Threlkeld,  2  Esp.  N.  P.  C. 
637  ;  Munroe  v.  De  Chemant,  4  Camp.  215  ;  Blades  v.  Tree,  9  Barn.  &  Cres. 
167  ;  Etherington  v.  Parrott,  1  Salk.  118,  and  Evans's  note ;  Ryan  v.  Sams, 
12  Q.  B.  460;  S.  C.,  17  L.  J.,  Q.  B.  271. 

2  Norton  w.  Fazan,  1  Bos.  &  Pul.  226 ;  Chitty,  Contr.  (ed.  1860)  193. 

3  Montague  v.  Benedict,  3  Barn.  &  Cres.  366  ;  Atkins  v.  Curwood,  7  Car. 
&  P.  760 ;  Waithman  v.  Wakefield,  1  Camp.  120 ;  Montague  v.  Espinasse, 
1  Car.  &  P.  357 ;  Lane  v.  Ironmonger,  13  Mees.  &  W.  368 ;  Chitty,  Contr. 
(ed.  1860)  183.     [Counsel  fees  and  professional  advice  may  be  necessaries 
under  some  circumstances.     Wilson  v.  Ford,  Law  Rep.  3  Exch.  63.] 

4  Waithman  v.  Wakefield,  1  Camp.  120 ;  Atkins  v.  Curwood,  7  Car.  &  P. 
756.     Where  the  ill  health  of  the  wife  of  a  miller,  who  was  receiving  $30 
per  month,  required  her  to  ride  out  in  pleasant  weather,  a  horse  worth  $45 
purchased  by  her  was  regarded  as  not  unsuitable  to  the  miller's  circum- 
stances ;  the  question  of  suitableness  was,  however,  left  to  the  jury.    Cornelia 
v.  Ellis,  11  Illinois,  584. 
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may  be  necessaries  in  quantity  and  quality,  yet  if  she  be 
already  sufficiently  supplied  with  them,  the  vendor  cannot 
recover  their  price.1  So,  if  a  tradesman  sell  articles,  which 
are  not  necessaries,  to  a  married  woman,  relying  solely  on  her 
credit  or  personal  promise  ; 2  or  if  the  husband  do  not  author- 
ize her  to  make  such  a  purchase  ;  or  even  if  he  be  ignorant  of 
the  fact  of  the  sale,  and  his  consent  cannot  be  implied  from 
the  circumstances,  he  will  not  be  liable.3 

§  57.  If,  on  the  contrary,  the  wife  has  been  previously  in 
the  habit  of  purchasing  similar  articles  from  the  same  trades- 
man, whether  they  be  necessaries  or  not,  and  the  price  thereof 
has  been  paid  by  the  husband,  without  objection,  it  will  be 
considered  as  sufficient  evidence  of  an  implied  authority  from 
the  husband  to  the  wife  to  purchase  as  his  agent.4  In  such  a 
case,  it  becomes  the  duty  of  the  husband  to  give  notice  to  the 
tradesman,  that  his  wife  has  no  authority  from  him  to  buy. 
Such  a  notice,  however,  will  not  remit  to  the  husband  his  lia- 
bility, unless  it  actually  come  to  the  knowledge  of  the  vendor, 
or  be  given  to  his  agent,  or  some  person  authorized  by  him  to 
receive  it,  —  which  fact  it  is  incumbent  on  the  husband  to 
show.5  But  where  the  wife  deals  with  the  vendor  for  the  first 
time,  or  purchases  articles  of  luxury,  or  which  are  not  neces- 
saries, he  furnishes  them  at  his  peril.  Of  course,  the  husband 
would,  for  a  stronger  reason,  be  absolved  from  liability  to  the 
vendor,  if  he  should  furnish  goods  under  circumstances  which 
indicated  a  want  of  authority  on  the  part  of  the  wife  ;  as  if  he 
should  supply  the  wife  with  them  clandestinely.6  Whether  the 

1  Cornelia  v.  Ellis,  11  Illinois,  584. 

2  Bentley  v.  Griffin,  5  Taunt.  356.    See  Stammers  v.  Macomb,  2  Wendell, 
454 ;  Shelton  v.  Pendleton,  18  Conn.  417  ;  Moses  v.  Fogartie,  2  Hill  (S.  Car.) , 
335. 

3  Metcalf  v.  Shaw,  3  Camp.  22;  Etherington  v.  Parrott,  1  Salk.  118; 
Montague  v.  Baron,  5  Dowl.  &  Ry.  532 ;  Chitty,  Contr.  (ed.  1860)  183 
and  notes. 

4  M'George  v.  Eagan,  7  Scott,  112. 

5  Rawlins  v.  Vandyke,  3  Esp.  250. 

6  Montague  v.  Baron,  5  Dowl.  &  Ry.  532 ;  S.  C.  Montague  v.  Benedict, 
3  Barn.  &  Cres.  631 ;  Montague  v.  Espinasse,  1  Car.  &  P.  356. 
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circumstances  of  any  particular  case  indicate  an  implied  as- 
sent on  the  part  of  the  husband  to  the  contract  of  his  wife,  is 
a  question  of  fact  for  the  determination  of-  the  jury.1  In  all 
cases  where  his  assent  is  implied  from  the  circumstances,  he 
would  be  liable  whether  the  goods  were  necessaries  or  not, 
unless  credit  be  given  solely  to  the  wife ;  in  which  case  he 
would  not  be  liable,  although  the  wife  live  with  him,  and  he 
see  her  in  possession  of  the  goods.2  So,  also,  if  the  wife  live 
apart  from  her  husband,  and  improvidently  purchase  goods, 
for  which  he  would  not  otherwise  be  liable,  his  assent  will  be 
implied,  if,  having  any  control  over  them,  he  do  not  cause 
them  to  be  returned  to  the  vendor.3  [And  if  living  apart  from 
him,  for  his  misconduct,  she  has  an  implied  authority  to 
pledge  his  credit  for  clothing  for  their  minor  child  under 
seven  years  of  age,  who  had  been  given  into  her  custody  by 
order  of  Court.4] 

§  58.  In  cases  of  fraudulent  misrepresentation  on  the  part  of 
the  wife  of  her  authority  to  bind  her  husband,  upon  principle, 
she  would  be  liable  in  trover  for  the  goods,  if  they  were  in  her 
possession,  or  for  their  value,  if  she  had  parted  with  them 
upon  a  valuable  consideration,  which  she  retained.5  If,  how- 
ever, they  had  been  consumed  by  her,  or  she  had  given  them 
away,  or  had  parted  with  the  proceeds  of  a  sale  thereof,  the 
seller  would  be  remediless ;  upon  the  ground  that  to  render 
her  responsible,  in  such  cases,  would  be  to  impose  the  real 
liability  upon  the  husband,  who,  not  having  authorized  her 
purchase,  could  not  be  legally  bound  thereby.6  Besides,  an- 

Bentley  v.  Griffin,  5  Taunt.  356. 
.  Ibid. ;  Burk  v.  Howard,  13  Mis.  241. 

Waithman  v.  Wakefield,  1  Camp.  120. 

[Bazeley  v.  Forder,  Law  Rep.  3  Q.  B.  559  (1868).] 

Deerly  v.  The  Duchess  of  Mazarine,  2  Salk.  646  ;  Waithman  v.  Wake- 
field,  1  Camp.  120.  See  ante,  note  to  §  28.  The  same  rule  would  seem  to 
apply  to  married  women  as  to  infants,  in  this  respect.  Partridge  v.  Clarke, 
5  T.  R.  194 ;  Waters  v.  Smith,  6  T.  R.  451 ;  Pitt  v.  Thompson,  1  East,  16 ; 
Wilkins  v.  Wetherell,  3  Bos.  &  Pul.  220 ;  Pearson  v.  Meadow,  2  Black.  903 ; 
Luden  v.  Justice,  1  Bing.  344 ;  S.  C.,  8  Moore,  346. 
6  Liverpool  Adel.  Loan  Ass.  v.  Fairhurst,  9  Exch.  422. 
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other  and  stronger  reason  is  to  be  found  in  the  policy,  which 
throws  upon  the  vendor  the  risk,  in  cases,  where  he  knowingly 
sells  to  a  married  woman,  and  which  renders  it  his  duty  to 
guard  against  her  deceit,  by  not  implicitly  trusting  to  her 
representations.  If,  however,  she  still  retain  the  goods  pur- 
chased, or  their  proceeds,  she  would,  upon  principle,  be  liable 
therefor  in  trover ;  upon  the  ground  that  her  fraud,  which  is 
a  tort,  annuls  the  contract,  and  leaves  her  in  the  situation  of  a 
person  having  goods,  for  which  she  has  paid  no  consideration, 
and  which  do  not  belong  to  her.1  She  could  not,  of  course, 
be  liable  in  an  action  of  assumpsit,  since  the  form  of  the  action 
would  virtually,  and,  at  least,  for  the  purposes  of  the  trial, 
affirm  the  contract,  and  she  could  only  be  rendered  personally 
responsible  upon  the  ground  that  there  was  no  contract  in 
existence,  because  of  the  fraud,  but  only  a  tort.  If  the  action 
proceed  upon  the  ground  of  the  existence  of  a  contract,  the 
defence,  that  she  is  not  liable  personally  on  her  contracts  would 
be  unanswerable.  But  if  the  action  affirm  a  tortious  possession 
of  the  goods,  such  a  defence  would  not  present  an  issue  in  the 
pleadings. 

§  59.  A  vendor  could  not,  however,  retake  from  a  married 
woman  goods  obtained  from  him,  without  a  false  representation, 
even  although  she  should  still  retain  them  in  her  possession ; 
because  as  her  possession  was  acquired  by  contract,  she  could 
not  be  made  responsible  thereon,  and  there  being  no  tort,  trover 
could  not  be  sustained.  Besides,  it  would  not,  in  such  a  case, 
be  by  any  means  evident,  that  the  seller  did  not  trust  to  the 
personal  credit  of  the  woman,  which  he  might  fairly  do ;  for, 
although  he  could  not  maintain  an  action  against  her,  person- 
ally, for  the  purchase-money,  yet  the  consideration,  on  her  part, 
would  be  good,  and  sufficient  to  support  the  contract,  though 
it  would  not  be  valuable. 

§  60.  If  credit  be  exclusively  given  to  a  married  woman, 
the  husband  is  not  liable,  although  the  wife  live  with  him,  and 

1  Mackinley  v.  McGregor,  3  Wharton,  369. 
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although  he  see  her  in  possession  of  the  goods  bought.1  If, 
therefore,  the  tradesman  take  her  promissory  note  in  payment, 
the  husband  would  not  be  liable  for  the  price  of  the  goods  for 
which  it  was  given,  and  need  not  prove,  that  the  goods  were 
unnecessary.2  It,  is,  however,  generally  a  question  of  fact  for 
a  jury  to  determine,  whether  credit  were  given  to  the  wife.3 

§  61.  Such  being  the  limits  set  by  the  law  to  the  responsibil- 
ity of  the  husband  on  the  contracts  of  his  wife,  while  they  live 
together,  it  remains  for  us  to  consider  the  bounds  and  extent 
of  his  responsibility  thereon,  after  separation  from  her  by  force, 
accident,  agreement,  or  law. 

§  62.  Where  the  cause  of  the  separation  is  the  adultery  of 
the  wife,  in  whatever  manner  such  separation  may  be  effected, 
whether  by  a  decree  of  divorce,  or  a  voluntary  elopement  of 
the  wife,  or  her  forcible  expulsion  by  the  husband,  he  will  not 
be  responsible  even  for  necessaries  furnished  to  her.4  The  law 
does  not  stop  here,  but  in  consideration  of  the  feelings  of  the 
husband,  and  of  the  abhorrent  nature  of  the  crime,  it  not  only 
utterly  relieves  him  of  the  burden  of  supporting  her,  but  also 
shuts  her  out  from  her  right  of  dower  in  his  estate.5 

§  63.  But  if  the  husband  permit  the  wife  to  remain  in  his 
house,  after  she  has  been  guilty  of  adultery,  he  is  liable  for 
contracts  for  necessaries,  although  he  leave  the  house  himself, 
if  the  circumstances,  under  which  he  leaves  her,  do  not  clearly 

1  Bentley  v.  Griffin,  5  Taunt.  356  ;  Taylor  v.  Brittan,  1  Car.  &  P.  14,  n. ; 
Dixon  v.  Hurrell,  8  Car.  &  P.  817. 

2  Metcalfe  v.  Shaw,  3  Camp.  22. 

3  Bentley  v.  Griffin,  5  Taunt.  356 ;  Taylor  v.  Brittan,  1  Car.  &  P.  14,  n. ; 
Dickson  v.  Hurrell,  8  Car.  &  P.  817 ;  Metcalfe  v.  Shaw,  3  Camp.  22 ;  Har- 
vey v.  Norton,  4  Jar.  42. 

4  Heatherington  v.  Graham,  6  Bing.  135 ;  Hunt  v.  De  Blaquiere,  5  Bing. 
562 ;  Haidee  v.  Grant,  8  Car.  &  P.  512 ;  Emmett  v.  Norton,  8  Car.  &  P.  506 ; 
Govier  v.  Hancock,  6  T.  R.  603 ;  Norton  v.  Fazan,  1  Bos.  &  Pul.  226 ; 
Ozard  v.  Darnford,  Selw.  N.  P.  221 ;  Bird  v.  Jones,  3  Mood.  &  Ry.  121; 
Ham  v.  Toovey,  1  Selw.  N.  P.  278 ;  Chitty,  Contr.  (ed.  1860)  192 ;   Hun- 
ter v.  Boucher,  3  Pick.  289 ;  Miller  v.  Miller,  Saxton,  386 ;  M'Cutchen  v. 
M'Gahay,  11  Johns.  281 ;  M'Gahay  v.  Williams,  12  Johns.  293. 

6  Ibid. 


58 


SALE  OP  PERSONAL  PROPERTY. 


[CH.  H. 


indicate  to  the  public,  an  intention  not  to  be  responsible  there- 
for. Thus,  where  a  husband,  on  account  of  the  adultery  of 
his  wife,  left  her  with  his  two  children  in  his  house,  without 
making  any  provision  for  her  in  consequence  of  the  separa- 
tion, and  she  continued  to  live  in  a  state  of  adultery,  it  was 
held,  that  the  husband  was  liable  to  the  tradesman  for  the 
price  of  necessaries  supplied  to  her,  unless  the  tradesman  knew, 
or  ought  to  have  known,  the  circumstances  under  which  she 
was  living.1 

§  64.  So,  also,  the  voluntary  elopement  of  the  wife  without 
sufficient  cause,  although  it  be  not  with  an  adulterer,  or  in  an 
adulterous  manner,  absolves  the  husband  of  all  liability  upon 
her  account.2  And  both  in  this  class  of  cases,  and  in  those 
where  the  wife  has  been  separated  from  her  husband  for  adul- 
tery, the  hushand  is  not  required  to  notify  to  the  tradesman 
her  want  of  authority  to  bind  him,  or  to  caution  him  against 
trusting  her,  since  the  general  rule,  that  all  persons  contract 
with  a  married  woman  at  their  own  peril,  applies  in  such  a 
case  with  double  force.3  It  is  only,  however,  in  cases  where  she 
voluntarily  leaves  him,  without  sufficient  cause,  that  this  rule 
applies ; 4  for  if  he  expel  her  from  his  house,  without  sufficient 
cause ; 5  or,  if  she  leave  him  on  account  of  ill  treatment,  or 

1  Norton  v.  Fazan,  1  Bos.  &  Pul.  226. 

2  Harwood  v.  Heffer,  3  Taunt.  421 ;  Corbett  v.  Poelnitz,  1 T.  R.  5 ;  Child 
v.  Hardyman,  Strange,  875 ;  Hendley  v.  The  Marquis  of  Westmeath,  6  Barn. 
&  Ores.  200 ;  Mainwaring  v.  Leslie,  2  Car.  &  P.  507.     See  McCormick  v. 
McCormick,  7  Leigh,  66  ;  M'Cutchen  v.  M'Gahay,  11  Johns.  281 ;  Carey  v. 
Patton,  2  Ashmead,  140 ;  Brown  v.  Patton,  3  Humph.  135. 

3  Todd  v.  Stokes,  1  Ld.  Raym.  444,  445  ;  Hinton  v.  Hudson,  Freem.  248. 

4  Harwood  v.  Heffer,  3  Taunt.  421 ;  Corbett  v.  Poelnitz,  1  T.  R.  5.    See 
Houliston  v.  Smyth,  3  Bing.  127,  wherein  the  decision  in  Harwood  v.  Heffer 
is  strongly  reprobated.     It  is  only,  however,  in  respect  to  the  application  of 
the  rule,  that  the  case  is  there  treated  as  unjustifiable,  while  the  rule  itself 
is  not  impugned.     In  Harwood  v.  Heffer,  the  fact  that  the  husband  kept  a 
courtesan  under  his  roof,  was  not  considered  as  sufficient  cause  to  justify  her 
in  leaving  him.     In  Houliston  v.  Smyth,  it  was  held  to  be  an  amply  sufficient 
cause.     The  difference  was  in  respect  to  the  sufficiency  of  the  facts  to  justify 
her  abandonment. 

5  Thompson  v.  Hervey,  4  Burr.  2177 ;  Montague  v.  Benedict,  3  Barn.  & 
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other  adequate  reason,  he  will  be  liable  in  like  manner  as  if 
they  still  lived  together.1  If  she  leave  the  house  under  circum- 
stances which  indicate  on  her  part  a  reasonable  apprehension 
of  violence,  the  husband  is  not  thereby  absolved  from  the 
necessity  of  supporting  her.2  So,  also,  if  her  husband  live 
adulterously  with  another  woman,  keeping  her  under  his  roof, 
she  is  justified  in  leaving  the  house,  and  he  is  bound  to  supply 
her  with  necessaries.3  A  husband  who  wrongfully  deserts  his 
wife  and  children,  and  makes  no  provision  for  their  support, 
is  answerable  for  necessaries  furnished  to  them.4  But  in  an 
action  against  the  husband  for  necessaries  furnished  to  the 
wife  while  living  separate  from  him,  the  plaintiff  must  show 
affirmatively  that  the  separation  took  place  in  consequence  of 
his  misconduct.5 

§  65.  A  distinction  obtains  between  the  cases  where  the  wife 
elopes  with  an  adulterer,  and  where  she  elopes,  but  not  with 
an  adulterer.  In  the  latter  case  he  is  bound  to  receive  her 
again,  upon  her  solicitation  or  offer  to  return ;  and  if  he  refuse, 
he  is,  nevertheless,  liable  from  such  time  for  necessaries  fur- 
nished to  her.6  But  in  the  former  case,  he  is  never  bound  to 

Ores.  635 ;  Hodges  v.  Hodges,  1  Esp.  441.  In  such  case,  there  is  an  implied 
credit  for  necessaries,  which,  as  a  wrong-doer,  he  shall  not  be  permitted  to 
repel.  Carey  v.  Patton,  2  Ashmead,  140 ;  Pidgin  v.  Cram,  8  N.  Hamp.  350 ; 
Clement  v.  Mattison,  3  Richardson,  93  ;  Breinig  v.  Meitzler,  23  Penn.  State, 
156. 

1  Houliston  v.  Smyth,  3  Bing.  127 ;  Reed  v.  Moore,  5  Car.  &  P.  200 ; 
Emery  v.  Emery,  1  Younge  &  Jerv.  501 ;  Hodges  v.  Hodges,  Peake  Add. 
Cas.  79  ;  Clement  v.  Mattison,  3  Richardson,  93 ;  Snover  v.  Blair,  1  Dutch. 
(N.  J.)  94. 

2  Houliston  v.  Smyth,  3  Bing.  127 ;  Emery  v.  Emery,  1  Younge  &  Jerv. 
501;  S.  C.,  6  Price,  336;  Chitty  Contr.  (ed.  1860)  190. 

3  Aldis  v.  Chapman,  1  Selw.  N.  P.  281. 

4  Walker  v.  Laighton,  11  Foster  (N.  H.),  Ill ;  Evans  v.  Fisher,  5  Gilm. 
569  ;  Pidgin  v.  Cram,  8  N.  Hamp.  550 ;  Rumney  v.  Keyes,  7  N.  Hamp.  571 ; 
Kimball  v.  Keyes,  11  Wendell,  33. 

5  Blower  v.  Sturtevant,  4  Denio,  46. 

6  Ewers  v.  Button,  3  Esp.  256 ;  Child  v.  Hardyman,  2  Strange,  875;  and 
the  cases  collected  in  2  Strange,  1214,  n.  1 ;  1  Bacon,  Abr.  Baron  &  Feme 
(H.) ;  M'Cutchen  v.  M'Gahay,  11  Johns.  281 ;  M'Gahay  v.  Williams,  12 
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receive  her,  and  her  offer  to  return  imposes  no  liability  on  him.1 
Yet  if  he  actually  receive  her  again,  after  he  have  turned  her 
away  for  adultery,  and  treat  her  again  as  his  wife,  he  revives 
his  responsibility ;  and  if  he  again  expel  her  from  his  house, 
he  does  not  absolve  himself  from  liability  for  necessaries  fur- 
nished to  her.2 

§  66.  When  the  husband  and  wife  do  not  live  together,  and 
the  separation  has  been  occasioned  by  her  adultery,  or  when, 
after  a  separation  for  other  reasons,  she  lives  in  open  adultery, 
the  husband  is  not  liable  even  for  necessaries.  But  where  the 
separation  has  not  been  on  account  of  adultery,  and  the  wife 
is  not  an  adulteress,  the  law  makes  her  his  agent  to  order  such 
things  as  are  reasonable  and  necessary.3  If  the  separation  be 
by  a  divorce  a  mensd  et  thoro,  with  a  decree  for  alimony,  he 
is  liable  for  necessaries  supplied  to  her,  if  he  omit  to  pay  the 
alimony,  and  not  otherwise.4  So,  also,  where  the  separation 
is  by  mutual  consent,  if  the  husband  allow  the  wife  an  allow- 
ance adequate  for  her  maintenance,  he  is  not  liable  to  be  sued 
for  her  debts,  although  the  separation  be  not  by  deed,  and 
although  there  be  no  written  agreement  between  them  in  respect 
to  the  allowance.5  Nor  is  it  necessary  that  notice  of  the  allow- 
ance should  be  given  by  him  to  the  tradesman,  in  order  to 
absolve  him  from  liability.6  The  adequacy  of  the  allowance 
is  a  question  of  fact,  to  be  determined  by  the  jury,  in  view 
of  all  the  circumstances  of  the  case.7 

Johns.  293 ;  Cunningham  v.  Irwin,  7  Serg.  &  R.  247 ;  Clement  v.  Mattison, 
3  Richardson,  93 ;  Henderson  v.  Stringer,  2  Dana,  293. 

1  Govier  v.  Hancock,  6  T.  R.  603. 

2  Harris  v.  Morris,  4  Esp.  41 ;  Bolton  v.  Prentice,  1  Selw.  N.  P.  249 ; 
S.  C.,  2  Strange,  1214. 

3  Ernmett  v.  Norton,  8  Car.  &  P.  506. 

4  Hunt  v.  De  Blaquiere,  5  Bing.  550 ;  Keegan  v.  Smith,  5  Barn.  &  Cres. 
118;  S.  C.,  8  Dowl.  &  Ryl.  118;  Wilson  v.  Smyth,  1  Barn.  &  Adol.  801. 

5  Hodgkinson  v.  Fletcher,  4  Camp.  70 ;  Hendley  v.  Westmeath,  6  Barn. 
&  Cres.  200 ;  Mizen  v.  Pick,  3  Mees.  &  W.  481 ;  Nurse  v.  Craig,  2  Bos.  & 
Pul.  N.  R.  148. 

6  Mizen  ».  Pick,  3  Mees.  &  W.  481. 

7  Hodgkinson  v.  Fletcher,  4  Camp.  70. 
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§  6T.  Seamen.  —  By  a  law  of  the  United  States,  it  is  pro- 
vided, that  "  no  sum  exceeding  one  dollar  shall  be  recovered 
from  any  seaman  or  mariner  (in  the  merchant  service)  by  any 
person,  for  any  debt  contracted  during  the  time  such  seaman 
or  mariner  shall  actually  belong  to  any  ship  or  vessel,  until  the 
voyage,  for  which  such  seaman  or  mariner  engaged,  shall  be 
ended."  With  this  exception,  seamen  are  under  no  special 
disability  to  buy  and  sell.1 

§  68.  Slaves.  —  The  next  class  of  persons,  who  are  incom- 
petent to  contract,  is  one  which,  among  modern  civilized  nations, 
alone  exists  2  in  that  which  professes,  as  the  fundamental  princi- 
ple of  its  government,  the  freedom  and  equality  of  all,  and  con- 
sists of  slaves.  This  class  would,  perhaps,  come  more  properly 
under  the  head  of  subjects  of  sale,  since  the  law  of  sale  applies 
to  them  in  that  relation,  rather  than  in  the  relation  of  pur- 
chaser or  seller,  —  yet,  in  that  consideration,  that  they  may 
buy  themselves,  they  are  treated  here  as  persons.  In  several 
of  the  States,  in  the  United  States,  the  color  of  a  negro  affords 
a  presumption  that  he  is  a  slave,  and  it  is  incumbent  upon  him 
to  show  the  falsity  of  the  presumption,  in  order  to  entitle  him- 
self to  freedom.3  Slavery,  in  America,  annihilates  almost  every 
political  and  civil  right,  of  the  person  in  bondage,  and  therein 
differs  from  the  slavery  of  Eastern  nations,  and  of  the  feudal 
age,  by  which  the  slave  was  less  arbitrarily  degraded,  and  in 
which  his  humanity  was  more  fully  recognized.4  In  the  slave- 
holding  portions  of  the  United  States,  slaves  are  divested,  in 
most  respects,  of  their  personalty,  and  are  treated  as  mere 
goods  and  chattels.5  They  can,  therefore,  bring  no  actions, 

1  See  Harden  v.  Gordon,  2  Mason,  541,  555. 

2  [As  slavery  no  longer  exists  in  the  United  States,  this  section  is  no 
longer  applicable,  and  any  recent  citations  are  therefore  unnecessary.] 

3  Burke  v.  Ive,  6  Gill  &  Johns.  136 ;  Fix  v.  Lambson,  3  Hals.  275 ;  Go- 
ber  v.  Gober,  2  Hayw.  170 ;  Gentry  v.  McMinnis,  3  Dana,  382. 

4  Bynum  v.  Bostick,  4  Desaus.  267 ;  20  Am.  Jur.  18,  21. 

5  Walden  v.  Payne,  2  Wash.  1 ;  Withers  v.  Smith,  4  Bibb,  170 ;  Plump- 
ton  v.  Cook,  2  A.  K.  Marsh.  450. 
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and  acquire  no  property  by  descent.  They  are  incompetent  to 
make  any  purchase,  or  any  sale,  except  of  themselves ; 1  their 
only  contract,  which  is  recognized  as  valid,  being  a  contract 
with  their  master  for  their  manumission.2  They  are  treated  as 
personal  estate  in  attachments ; 3  and  are  assets  in  the  hands 
of  the  executor.4  They  also  come  within  the  operation  of  the 
Statute  of  Frauds  respecting  loans  of  goods  and  chattels.5  In- 
deed, so  far  has  this  legal  rule  treating  them  as  chattels  been 
pushed,  that  where  a  vessel  was  found  at  sea  with  slaves  on 
board,  but  without  white  men,  it  was  held  in  South  Carolina  to 
be  a  case  of  Derelict ;  no  person  being  on  board.6 

§  69.  All  persons,  who  are  not  included  within  these  excepted 
classes,  are  competent  to  make  and  bind  themselves  by  the 
contract  of  sale.  There  are,  indeed,  certain  limitations  and 
modifications  of  an  absolute  power  to  contract,  which  obtain  in 
respect  to  persons  acting  in  autre  droit ;  such  as  agents,  part- 
ners, factors.  The  rights,  duties,  and  liabilities  of  these  classes 
are  governed  by  intricate  and  peculiar  rules,  which  it  cannot 
come  within  the  scope  of  the  present  work  fully  to  consider, 
and  the  development  of  which,  with  their  proper  modifications, 
would  require  a  larger  space  than  will  be  allotted  to  the  whole 
of  the  present  treatise.  There  are,  however,  certain  general 
principles  relating  to  contracts  of  sale,  made  by  persons  whose 
general  business  it  is  to  contract  in  behalf  of  the  principal 
parties,  which  it  would  seem  proper  to  notice  in  this  connec- 
tion, and  these  will,  therefore,  form  the  subject  of  the  next 
chapter. 

1  Cunningham  v.  Cunningham,  Cam.  &  Norwood  (N.  Car.),  356 ;  Glen 
v.  Hodges,  9  Johns.  67 ;  Beall  v.  Joseph,  Hardin,  52. 

2  Williams  v.  Brown,  3  Bos.  &  Pul.  69 ;  Ketletas  v.  Fleet,  7  Johns.  367 ; 
Comm  v.  Clements,  6  Binn.  206 ;  Stiles  v.  Richardson,  4  Yeates,  82 ;  Hall 
v.  Mullin,  5  Har.  &  Johns.  190. 

3  Plumpton  v.  Cook,  2  A.  K.  Marsh.  450. 

4  Walden  v.  Payne,  2  Wash.  1. 

6  Withers  v.  Smith,  4  Bibb,  170. 
6  Finn  v.  The  Leander,  Bee,  260. 
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OF  CONTRACTS  OF  SALE  BY  AGENTS. 

§  70.  IT  is  evident  that  the  original  parties  to  a  contract  of 
sale,  where  they  are  competent  to  contract,  are- not  bound  per- 
sonally to  exercise  their  powers,  but  may  employ  an  agent  to 
act  for  them,  and  negotiate  the  agreement ;  .  and  in  all  cases 
where  the  agent  acts  properly,  and  within  the  limits  of  his 
authority,  the  principal  will  be  bound,  in  the  same  manner, 
and  to  the  same  extent,  as  if  he  had  acted  personally.  So, 
also,  although  the  agent  transgress  the  limits  of  his  authority, 
yet,  if  he  be  invested  by  the  principal,  with  an  ostensible  au- 
thority in  relation  to  any  matter  or  thing,  and  if  special  credit 
be  given  to  his  representations  and  acts  in  respect  thereto,  the 
principal  will  be  bound.1  Where  power  is  conferred  upon  him 
to  do  any  act,  it  is  always  construed  to  include  all  necessary, 
or  usual,  or  proper  modes  and  means  to  accomplish  it ;  since 
to  authorize  the  doing  of  an  act,  and  at  the  same  time  to  deny 
the  proper  means  of  doing  it,  would  be  idle  and  absurd.2  But 

1  [Thus,  if  the  principal  clothes  the  agent  with  the  apparent  ownership 
of  a  vessel,  and  instructs  him  to  take  the  legal  title  and  register  in  his  own 
name,  and  conceal  the  principal's  interest  in  it,  the  owner  is  bound  by  a  sale 
of  the  ship  to  a  bond  fide  purchaser,  although  the  agent  converts  the  money 
to  his  own  use.     Calais  Steamboat  Co.  v.  Van  Pelt,  2  Black  (U.  S.),  372 
(1862),  an  interesting  case  on  this  subject.] 

2  Forrester  v.  Bordman,  1  Story,  43  ;  Howard  v.  Baillie,  2  H.  Black.  618  ; 
Story  on  Agency,  §  58,  et  seq. ;  Withington  v.  Herring,  5  Bing.  442  ;  Rogers 
v.  Kneeland,  10  Wendell,  218 ;  Fenn  v.  Harrison,  4  T.  R.  177  ;  Valentine  v. 
Piper,  22  Pick.  85,  92  ;  Temple  v.  Pomroy,  4  Gray,  128  ;  Goodale  v.  Wheel- 
er, 11  N.  Hamp.  424 ;  Hatch  v.  Taylor,  10  N.  Hamp.  538 ;  Anderson  v. 
Coonley,  21  Wendell,  279  ;  Sandford  v.  Handy,  23  Wendell,  267 ;  Yerby  v. 
Grisby,  9  Leigh,  387 ;  Peters  v.  Farnsworth,  15  Vermont,  155.     A  general 
power  to  purchase  an  article  implies  a  power  to  rescind  the  contract,  if  it  be- 
comes expedient  to  do  so.     Anderson  v.  Coonley,  21  Wendell,  279.     So  an 
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no  authority  to  do  a  particular  act  or  series  of  acts,  will  em- 
power the  agent  to  do  acts  of  a  different  kind,  or  to  do  any 
thing,  which  is  improper  and  unusual.1  Thus,  a  power  of 
attorney  to  sell,  assign,  and  transfer  stock,  will  not  empower 
the  attorney  to  pledge  it.2  So,  also,  a  general  authority  to  sell, 
will  only  authorize  a  sale  on  credit,  when  such  is  the  usage  of 
the  trade.3  The  authority  of  the  agent,  though  given  in  gen- 
eral terms,  is  always  restricted  to  those  acts,  which  are  inci- 
dental and  pertinent  to  the  particular  subject-matter  of  the 
agency.4  But  if  he  be  misled  by  the  form  of  the  instrument 
giving  him  authority,  or  by  any  act  or  omission  of  the  principal, 
the  principal  will  be  bound.6 

§  71.  There  are  two  species  of  agency :  1st.  A  special 
agency  ;  2d.  A  general  agency.  A  special  agency  is  created 
when  authority  is  given  to  do  a  single  act ;  as,  if  a  person  be 
employed  to  purchase  a  particular  parcel  of  merchandise,  or  a 
particular  horse.6  A  general  agency  exists  when  authority  is 
given  to  do  all  acts  connected  with,  and  incidental  to,  a  particu- 

agent  to  sell  may,  with  the  assent  of  the  vendee,  rescind  the  contract  and 
make  a  different  one.  Scott  v.  Wells,  6  Watts  &  S.  357.  An  agent  to  sell 
may,  as  a  necessary  incident,  receive  so  much  of  the  purchase-money  as  is 
to  be  paid  in  hand.  Yerby  v.  Grigsby,  9  Leigh,  387  ;  Peck  v.  Harriott,  9 
Serg.  &  Rawle,  140.  So  he  may  make  an  equitable  deduction  from  the 
stipulated  price,  by  way  of  settlement,  which  will  be  binding  on  his  principal. 
Taylor  v.  Nussbaum,  2  Duer  (N.  Y.),  302. 

1  Attwood  v.  Munnings,  7  Barn.  &  Ores.  279  ;  Ducarrey  v.  Gill,  1  Mood. 
&  Malk.  450 ;  Story  on  Agency,  §  62,  67 ;  De  Bouchout  v.  Goldsmidt,  1 
Taunt.  249  ;  Rossiter  v.  Rossiter,  8  Wendell,  494 ;  Hubbard  v.  Elmer,  7  Wen. 
dell,  446. 

2  Attwood  v.  Munnings,  7  Barn.  &  Ores.  278. 

3  Forresters.  Bordman,   1  Story,  C.  C.  43;  Ekins  v.  Macklish,  Ambl. 
184 ;  Scott  v.  Surman,  Willes,  407  ;  Goodenow  v.  Tyler,  7  Mass.  136. 

4  Ibid. ;  Hubbard  v.  Elmer,  7  Wendell,  446 ;  Kelgour  v.  Finlyson,  1  H. 
Black.  155  ;  Story  on  Agency,  §  69. 

5  Loraine  v.  Cartwright,   3  Wash.  C.  C.  151 ;  Dodge  v.  D'Wolf,  Mass. 
C.  Ct.  1833 ;  Courcier  v.  Ritter,  4  Wash.  C.  C.  551 ;  De  Tastet  v.  Crousil- 
lat,  2  Wash.  C.  C.  34;  Story  on  Agency,  §  79,  82. 

6  Lobdell  v.  Baker,  1  Metcalf,  201-203 ;  Chitty,  Contr.  (ed.  1860)  228, 
229,  and  notes;  Smith,  Contr.  (ed.  1860)  354,  et  seq. 
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lar  business  or  transaction,  —  such  as  a  general  authority  given 
to  a  factor  or  broker  to  buy  and  sell  all  goods,  or  to  negotiate 
all  contracts  of  a  certain  description ;  or,  to  a  master  of  a  ship 
to  superintend  all  things  relating  to  the  ship.1  If  a  special 
agent  exceed  the  special  and  limited  authority  conferred  upon 
him,  the  principal  is  not  bound  by  his  acts  ;  but  a  general 
agent  can  bind  his  principal  by  all  acts  done  within  the  general 
scope  of  his  authority.2  Whoever  deals  with  a  special  agent 
is,  therefore,  obliged  to  acquaint  himself  with  the  actual  extent 
of  his  authority  ;  and  in  dealing  with  him,  he  acts  at  his  peril.3 
But  a  person  dealing  with  a  general  agent  need  only  assure 
himself  that  the  agent  is  acting  within  his  apparent  authority.4 

1  Chitty,  Contr.  (ed.  1860)  228;  Smith,  Contr.  (ed.  1860)  354.     The 
authority  of  an  agent,  being  limited  to  a  particular  business,  does  not  make 
it  special.     Anderson  v.  Coonley,  21  Wendell,  279. 

2  Fenn  v.  Harrison,  4  T.  R.  177  ;  Waters  v.  Brogden,  1  Younge  &  Jerv. 
457  ;  Daniel  v.  Adams,  Ambl.  498 ;  Woodin  v.  Burford,  2  Cromp.  &  Mees. 
391 ;  Jordan  v.  Norton,  4  Mees.  &  W.  155 ;  Sykes  v.  Giles,  5  Mees.  &  W. 
645 ;   [Williams  v.  Evans,  Law  Rep.  1  Q.  B.  352 ;  Campbell  v.  Hicks,  4  H. 
&  N.  851]  ;  Schimmelpennich  v.  Bayard,  1  Peters,  264. 

3  Lobdellu.  Baker,  1  Metcalf,  201-203;  Snow  v.  Perry,  9  Pick.  542; 
Fisher  v.  Campbell,  9  Porter,  210  ;  Hatch  v.  Taylor,  10  N.  Hamp.  538,  547  ; 
Johnson  v.  Wingate,  29  Maine,  402 ;  Powell  v.  Henry,  27  Alabama,  612 ; 
Barberv.  Britton,  26  Vermont,   112;  Very  v.  Very,  12  Howard  (U.  S.), 
358,  359 ;   [Reany  v.  Culbertson,  21  Penn.  St.  507 ;  Berthold  v.  Goldsmith, 
24  How.  536.] 

4  Story  on  Agency,  §  73,  126-133 ;  Allen  v.  Ogden,  1  Wash.  C.  C.  174 ; 
Smith  on  Merc.  Law,   107,  108;    Whitehead  v.  Tuckett,  15    East,  408; 
Nickson  v.  Brohan,  10  Mod.  109  ;  Thorold  v.  Smith,  11  Mod.  8 ;  East  India 
Co.  v.  Hensley,  1  Esp.  Ill ;  Ellis  v.  Turner,  8  T.  R.  531 ;  Woodin  v.  Bur- 
ford,  2  Cromp..  Mees.  &  Rose.  395  ;  Jordan  v.  Norton,  4  Mees.  &  W.  155  ; 
Guerreiro  v.  Peile,  3  Barn.  &  Aid.  616 ;  Locke  v.  Stearns,  1  Metcalf,  560 ; 
Paley  on  Agency,  by  Lloyd,  p.  199,  note ;  Fitzherbert  v.  Mather,  1  T.  R. 
12,  16 ;  Johnson  v.  Jones,  4  Barbour  (S.  C.),  369 ;  Duke  of  Beaufort  v. 
Taylor  (in  Dom.  Proc.)   12  Cl.  &  F.  248 ;  Smethurst  v.  Taylor,  12  Mees. 
&  W.  545;  Lobdell  v.  Baker,  1  Metcalf,  550,  551 ;  Hatch  v.  Taylor,  10  N. 
Hamp.  550,  551 ;  Thompson  v.  Bell,  10  Exch.   10 ;  Fisher  v.  Campbell,  9 
Porter,  201 ;  Commercial  Bank  of  Lake  Erie  -v.  Norton,  1  Hill,  502 ;  Davis 
v.  Waterman,  10  Vermont,  526  ;  Gibbs  v.  Linsley,  13  Vermont,  208.     But 
a  general  agent  cannot  bind  his  principal  beyond  the  regular  course  of  the 
business  he  is  employed  to  transact,  and  the  general  nature  of  the  acts  to 
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Thus,  if  a  person,  not  being  a  horse-dealer,  employ  another  to 
carry  his  horse  to  market  and  sell  him,  with  orders  not  to  war- 
rant him,  the  principal  is  not  bound  by  the  warranty  of  the 
agent.  But  if  a  horse-dealer  send  his  servant  to  market  with 
a  horse  to  sell,,  and  the  servant  have  been  accustomed  to  sell 
and  warrant  in  behalf  of  his  master,  a  warranty  by  him  would 
be  binding  on  the  principal.1  So,  also,  if  a  seller  employ  a  third 
person  to  weigh  and  deliver  goods  to  the  vendee,  such  agent 
cannot  bind  his  principal  by  a  warranty  of  the  quality  of  the 
goods.2 

§  72.  In  the  first  place,  as  to  the  rights  of  an  agent.  He  is 
entitled  to  receive  a  compensation  for  his  services,  which  is 
usually  by  a  commission,  determined,  in  the  absence  of  any 
particular  agreement,  by  the  general  usage  in  the  particular 
business,  in  respect  to  which  the  agency  is  created  ;  or  is,  in 
the  absence  of  such  usage,  determined  by  the  worth  of  the 
services  performed.3  Extraordinary  commissions  are  also 
allowed  in  cases  where  the  agent  assumes  the  risk  of  sales 

be  done.  Jones  v.  Warner,  11  Conn.  41 ;  Pourie  v.  Frazer,  2  Bay,  269; 
Washington  Bank  v.  Lewis,  22  Pick.  24 ;  Wilkins  v.  Com.  Bk.  of  Natchez, 
6  Howard  (Miss.),  217.  The  authority  of  a  general  agent  is,  as  fer  as  the 
public  are  concerned,  measured  by  the  extent  of  his  usual  employment. 
Smith,  Contr.  (ed.  1760)  360,  361.  [See  Mechanics1  Bank  u.  N.  Y.  &  N. 
H.  R.  Co.,  3  Kernan,  632.] 

1  Fenn  v.  Harrison,  3  T.  R.  760,  761 ;  Pickering  v.  Busk,  15  East,  45; 
Story  on  Agency,  §  132,  and  note ;  Helyear  v.  Hawke,  5  Esp.  72,  75 ;  Ezell 
v.  Franklin,  2  Sneed  (Term.),  236  ;  Chitty,  Contr.  (ed.  1860)  230,  231.     A 
power  to  sell  implies  a  power  to  warrant,  in  the  cases,  and  to  the  extent,  in 
which  a  warranty  usually  accompanies  the  sale.     Skinner  v.  Gunn,  9  Porter, 
305 ;  Bryant  v.  Moore,  26  Maine,  84,  87  ;  Nelson  v.  Cowing,  6  Hill  (N.Y.), 
337 ;  Hunter  v.  Jameson,   6  Iredell,  252 ;  Peters  v.  Farnsworth,  15  Ver- 
mont, 155;   Bradford  v.  Bush,  10  Alabama,  386;   Chitty,  Contr.  231,  note 
[Schuchardt  v.  Aliens,  1  Wall.  (U.  S.)  359  (1863)  ;  Brady  v.  Todd,  9-C.  B. 
(N.  S.)  592.] 

2  Richmond  Trading  Co.  v.  Farquar,  8  Blackford,  89. 

3  Eicke  v.  Meyer,  3  Camp.  412 ;  Cohen  v.  Paget,  4  Camp.  96 ;  Roberts 
v.  Jackson,  2  Stark.  225;  Chapman  v.  De  Tastet,  2  Stark.  294;  Bower  v. 
Jones,  8  Bing.  65  ;  Robinson  v.  New  York  Ins.  Co.,  2  Caines,  Cas.  357  ; 
Miller  v.  Livingston,  1  Caines,  Cas.  349;   Story  on  Agency,  §  326,  et  seq.; 
Armstrong  v.  Toler,  11  Wheat.  261 ;  Wyburd  v.  Stanton,  4  Esp.  179 ;  Jo- 
sephs v.  Pebrer,  3  Barn.  &  Cres.  639  ;  Waldo  v.  Martin,  4  Barn.  &  Cres.  319. 
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made  by  him,  by  guarantying  payment,  which  are  called  com- 
missions del  credere.  But  before  he  can  claim  compensation, 
he  must  have  performed  all  his  duty  without  fraud,  miscon- 
duct, or  gross-  negligence.1  He  has  also  a  right  to  be  reim- 
bursed for  all  advances  and  expenses  and  losses  legitimately 
incurred  in  the  course  of  the  agency,  and  for  damages  immedi- 
ately occasioned  by  any  wrongful  act  done  by  him  innocently 
at  the  instance  of  the  principal  or  in  course  of  the  agency.2 
An  agent  has  also  a  particular  lien  on  the  property  of  his 
principal  in  his  hands ;  but  he  has  not  a  general  lien,  unless 
by  usage,  or  special  agreement.  A  factor,  however,  has  a 
general  lien  upon  the  goods  of  his  principal  in  his  possession, 
and  upon  the  proceeds  of  sale  in  his  hands,  and  upon  the  goods 
on  the  way  to  him  at  the  death  of  the  principal.3 

§  73.  An  agent  may  also  sue  third  persons  in  behalf  of  his 
principal  in  three  cases :  1st.  When  an  express  contract  is 
made  with  him  personally ;  2d.  When  he  is  the  ostensible 
principal ;  3d.  When  by  usage  of  trade  he  is  authorized  to  act 
as  principal,  although  he  is  known  to  be  an  agent.  His  right 
to  sue  may,  however,  be  ordinarily  superseded  by  the  exercise 
of  such  right  by  the  principal ; 4  unless  the  agent  contract  with, 
the  third  person  by  an  instrument  under  seal ;  or  unless  ex- 
clusive credit  be  given  to  and  by  the  agent ; 5  or  unless  his  lien 
on  the  property  exceeds  or  equals  its  value. 

1  Haraond  v.  Holiday,  1  Car.  &  P.  384 ;  Broad  v.  Thomas,  7  Bing.  99 ; 
Dalton  v.  Irvin,  4  Car.  &  P.'  289  ;  Reed  v.  Rann,  10  Barn.  &  Cres.  438  ; 
Dodge  v.  Tileston,  12  Pick.  328 ;  Savage  v.  Birckhead,  20  Pick.  167. 

2  Adamson  v.  Jarvis,  4  Bing.  66 ;  Allaire  v.  Ouland,  2  Johns.  Cas.  54 ; 
Avery  v.  Halsey,  14  Pick.  174;  Powell  v.  Trustees  of  Newburgh,  19  Johns. 
284 ;  Story  on  Agency,  §  341 ;  Pothier,  Traite  de  Mandat,  n.  75,  76 ;  Gower 
v.  Emery,  18  Maine,  79. 

3  Story  on  Agency,  §  376,  and  cases  cited ;  Drinkwater  v.  Goodwin, 
Cowp.  251 ;  Foxcroft  v.  Devonshire,  2  Burr.  931 ;  Houghton  v.  Matthews, 
3  Bos.  &  Pul.  485 ;  Knapp  v.  Alvord,  10  Paige,  205 ;  Holbrook  v.  Wight, 
24  Wendell,  169. 

4  Story  on  Agency,  §  373,  et  seq.,  422-424;  Coppin  v.  Craig,  7  Taunt. 
243 ;  Morris  v.  Cleesby,  1  Maule  &  Selw.  576  ;  Coppin  v.  Walker,  7  Taunt. 
237;  Walter  v.  Ross,  2  Wash.  C.  C.  283;  Edwards  v.  Golding,  20  Ver- 
mont, 30.  5  Story  on  Agency,  §  422,  423. 
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§  74.  In  the  next  place,  as  to  the  duties  of  an  agent.  He  is 
bound  to  exercise  ordinary  diligence  and  reasonable  skill ;  and 
he  is  responsible  for  such  injuries  as  arise  from  want  thereof.1 
He  is  also  bound  to  execute  not  only  the  direct  orders  of  his 
principal,  but  also  the  incidental  orders,  which  are  naturally  or 
necessarily  implied,  either  from  usage  of  trade,  or  from  a  pre- 
vious course  of  dealing,  or  from  the  circumstances  of  the  case.2 
Thus,  his  duty  to  insure  may  arise,  not  only  from  an  express 
order,  but  from  usage  of  trade,  or  a  previous  course  of  prac- 
tice between  the  parties.8  He  must  also  comply  strictly  with 
his  instructions,  unless  they  be  unlawful  or  impossible,  or 
would  frustrate  the  object  of  the  principal ;  or  unless  unfore- 
seen emergencies  arise,  rendering  a  strict  compliance  improper, 
and  if  he  do  not,  he  will  be  liable,  unless  the  deviation  be  in  a 
slight  and  unimportant  particular.4  Where  no  instructions 
are  given,  he  should  follow  the  usage  of  the  trade,  or  the  cus- 
tom applicable  to  the  particular  agency,  and  any  unnecessary 

1  Story  on  Bailm.  §  431,  432  ;  Park  v.  Hammond,  6  Taunt.  495  ;  Danew 
v.  Daverill,  3  Camp.  451 ;  Leave  v.  Prentice,  8  East,  348 ;  Simpson  v.  Swan, 

3  Camp.  291;  Madeira  v.  Townsley,  12  Martin,  365;  Dartnall  v.  Howard, 

4  Barn.  &  Cres.  345 ;  Leverick  v.  Meigs,  1  Cowen,  645  ;  Story  on  Agency, 
§  183,  and  cases  cited;  Kingston  v.  Kincaid,  1  Wash.  C.  C.  454 ;  Chapman 
v.  Walton,   10  Bingh.  57.      The  same  rule  also  prevails  in  the  Roman, 
Scotch,  and  French  law.     Heinec.  Elem.  Inst.  Lib.  3,  tit.  14,  §  788 ;  Ib. 
Pand.  Lib.  17,  tit.  1,  §  233 ;  Pothier,  (Euvres,  edit.  1781,  4to,  p.  455 ; 
Ersk.  Inst.  B.  3,  tit.  1,  §  21 ;  Ib.  tit.  3,  §  36 ;  1  Bell,  Comm.  §  441,  p.  387. 
An  agent  is  not  liable  for  injuries  caused  by  his  mistake  in  a  doubtful  matter 
of  law.     Mechanics'  Bank  v.  Merchants1  Bank,  6  Metcalf,  13 ;  Hicks  v.  Min- 
turn,  19  Wendell,  550. 

2  Smith  v.  Lascelles,  2  T.  R.  189  ;  Morris  v.  Summerl,  2  Wash.  C.  C.  203 ; 
Wallace  v.  Tellfair,  2  T.  R.  188,  note ;  Story  on  Agency,  189,  et  seq. ;  Moore 
v.  Mourgue,  Cowp.  479. 

3  Ibid. ;  1  Phil,  on  Ins.  ch.  22,  p.  519-524;  Marsh,  on  Ins.  B.  1,  ch.  8, 
p.  209,  297,  by  Condy,  301,  note. 

4  Catlin  v.  Bell,  4  Camp.  183 ;  Story  on  Agency,  §  190-197 ;  Dusar  v. 
Perit,  4  Binn.  361 ;  Chitty  on  Comm.  &  Man.  ch.  3,  p.  218,  219,  note  1 ; 
Cornwall  v.  Wilson,  1  Ves.  510 ;  Young  v.  Cole,  3  Bing.  K  C.  724 ;  Massey 
v.  Banner,  1  Jac.  &  Walk.  241 ;   Smith  v.  Cologan,  2  T.  R.  188,  note  (a)  ; 
Russell  v.  Hankey,  6  T.  R.  12  ;  Belchier  v.  Parsons,  Arnbl.  219.    [See  Whit- 
ney v.  Esson,  99  Mass.  308.] 
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deviation  therefrom  will  render  him  liable ; l  unless,  indeed, 
such  a  course  would  operate  as  an  injury  to  the  interest  of  the 
principal.  He  should  also  keep  regular  accounts  and  vouchers, 
or  he  will  be  liable  for  any  losses  growing  out  of  his  negligence 
to  do  so.2  He  must  also  keep  his  property  distinct  from  that 
of  his  principal ;  for  if  they  be  confounded  together,  the  whole 
will  become  the  property  of  the  principal,  as  a  penalty  for  his 
carelessness.3 

§  75.  In  the  next  place,  as  to  the  liabilities  of  agents.  An 
agent  is  liable  to  his  principal  for  the  consequences  of  all  acts 
and  contracts,  beyond  the  strict  limitations  of  his  actual  au- 
thority. He  cannot,  therefore,  purchase  conditionally,  when 
he  should  purchase  unconditionally ;  or  purchase  a  part  of  a 
thing,  when  he  is  commissioned  to  purchase  the  whole.  But 
if  he  exceed  his  authority  by  doing  something  merely  addi- 
tional,—  as,  if  being  authorized  to  buy  a  hundred  bales  of 
cotton,  he  buy  two  hundred,  his  contract  will  be  binding  on 
the  principal  as  far  as  it  was  authorized.4  But  if  his  power  be 
improperly  exercised,  or,  if  the  unauthorized  part  cannot  be 
separated  from  the  authorized  part,  he  will  be  liable  to  his 
principal  for  the  whole.5  An  agent  is  also  liable  for  the  con- 
sequences resulting  from  a  want  of  ordinary  diligence  and 
reasonable  skill.  He  is  also  liable  for  any  omission  of  duties  ; 
as  the  storage  or  insurance  of  the  goods ;  or,  in  obtaining  pay- 

1  Ibid. ;  Littlejohn  v.  Ramsey,  16  Martin,  655  ;  Leverickr.  Meigs,  \  Cowen, 
646  ;  Sadock  v.  Barton,  Yelv.  202  ;  Anon.,  12  Mod.  514. 

2  White  v.  Lady  Lincoln,  8  Ves.  363  ;  S.  C.,  15  Ves.  441 ;  Chedworth  r. 
Edwards,  8  Ves.  49 ;  1  Story,  Eq.  Jurisp.  §  468,  623. 

3  Fletcher  v.  Walker,  3  Madd.  73  ;   Caffrey  v.  Darby,  6  Ves.  496 ;  Wren 
v.  Kinton,  11  Ves.  379  ;  Massey  v.  Banner,  1  Jac.  &  Walk.  241 ;  McDonnell 
v.  Harding,  7  Sim.  178. 

4  Story  on  Agency,  §  165,  175,  176,  192 ;  Howard  v.  Bailie,  2  H.  Black. 
623 ;  Manella  v.  Barry,  3  Cranch,  415 ;  2  Kent,  Comm.  618 ;  Johnson  v. 
Blasdale,  1  Sinedes  &  M.  17. 

5  Batty  v.  Cars  well,  2  Johns.  48  ;  1  Story  on  Agency,  §  166  ;  1  Story,  Eq. 
Jurisp.  §  96,  177,,  and  note;  Bright  v.  Boyd,  1  Story,  487;  Zouch  v.  Wool- 
ston,  2  Burr.  1146;  Alexander  v.  Alexander,  2  Ves.  644;  2  Kent,  Comm. 
618. 
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merit  from  third  persons  to  whom  he  has  sold  ;  or,  in  omitting 
to  keep  regular  vouchers  of  all  transactions  in  the  course  of 
his  agency  ;  or,  in  confounding  his  own  goods  with  .those  of 
his  principal.1  He  is,  however,  liable  only  to  the  extent  of  the 
loss  occasioned  to  his  principal  by  his  misconduct  or  deviation 
from  instructions ;  this  may  exceed,  or  fall  short  of  the  amount 
of  the  agent's  commissions.2  This  loss  must  be  capable  of 
being  traced  with  reasonable  certainty  to  the  misconduct  of  the 
agent,  though  it  may  not  have  been  immediately  caused  by  it.3 
The  amount  of  the  damages  and  costs  in  an  action  against  a 
principal  for  the  act  of  his  agent,  is  generally  the  measure  of 
the  damages  which  the  principal  may  recover  against  the 
agent.4 

§  76.  An  agent  is  liable  to  third  persons  whenever  exclusive 
credit  is  given  to  him,  or  whenever  credit  is  given  to  both  him 
and  his  principal  (which  is  a  question  of  fact  for  a  jury)  ;  5  or 
when  he  exceeds  his  authority,  unless  the  person  with  whom 
he  is  dealing  knows  that  he  is  so  doing ; 6  or,  when  he  either 
holds  himself  out  as  principal,  or  does  not  disclose  his  agency, 
or  suppresses  the  name  of  his  principal ; 7  or,  when  he  assumes  a 

1  Ante,  §  74;  Caffrey  v.  Darby,  6  Ves.  496;  Davis  v.  Garrett,  6  Bing. 
716;  Smith  v.  Lascelles,  2  T.  R.  186-188,  note. 

2  Arrott  v.  Brown,  6  Wharton,  9  ;  Frothingham  v.  Everton,  12  N.  Hamp. 
239;  Parker  v.  Brancker,  22  Pick.  40;  Allen  v.  Suydam,  20  Wendell,  321. 

3  Davis  v.  Garrett,  6  Bing.  716 ;  Short  v.  Skipwith,  1  Brock.  103 ;  Mai- 
lough  v.  Barber,  4  Camp.  150;  Smith  v.  Lascelles,  2  T.  R.  187 ;  Bell  v. 
Cunningham,  3  Peters,  84,  85 ;  Morris  v.  Summerl,  2  Wash.  C.  C.  203 ; 
Webster  v.  De  Tastet,  7  T.  R.  157 ;  Tide-water  Canal  Co.  v.  Archer,  9  Gill 
&  J.  479. 

4  Mainwearing  v.  Brandon,  8  Taunt.  202 ;  S.  C.,  2  Moore,  125. 

5  Story  on  Agency,  §  261,  279;  Scrace  v.  Whittington,  2  Barn.  &  Cres. 
11 ;  Iveson  v.  Conington,  7  Wendell,  106. 

6  Smout  v.  Ilbery,  10  Mees.  &  W.  1 ;  Chitty,  Contr.  (ed.  1860)  250,  and 
notes;  Jones  v.  Downman,  4  Q.  B.  235;  Downman  v.  Williams,  7  Q.  B. 
103 ;  Wilson  v.  Barthrop,  2  Mees.  &  W.  863. 

7  Owen  v.  Gooch,  2  Esp.  567 ;  Ex  parte  Hartop,  12  Ves.  352 ;  Patterson 
v.  Gandasequi,  15  East,  62 ;  Stackpole  v.  Arnold,  11  Mass.  27 ;  Raymond  v. 
Crown  and  Eagle  Mills,  2  Metcalf,  319 ;   Waring  v.  Mason,  18  Wendell, 
425 ;  Cabot  Bank  v.  Morton,  4  Gray,  156 :  Fuller  v.  Smith,  1  Car.  &  P. 
197 ;  Royce  v.  Allen,  2  Williams  (Vermont),  234. 
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personal  liability,  as  by  giving  a  note  in  his  own  name  for  goods 
bought  in  behalf  of  his  principal ; 1  or,  when  there  is  no  other 
person  who  is  legally  responsible,2  —  unless  credit  be  exclu- 
sively given  to  the  principal.3  An  exclusive  credit  will  be 
presumed  to  be  given  to  the  agent  in  certain  cases  ;  as,  where 
a  factor  buys  and  sells  goods  in  a  foreign  country ;  or,  where 
a  master  of  a  ship  makes  a  contract  in  behalf  of  the  ship.4  An 
agent  is  also  liable  to  third  persons  for  his  misfeasances  and 
positive  wrongs,  although  his  principal  be  also  a  wrong-doer.5 
But  he  is  only  liable  to  his  principal  for  omissions  and  non- 
feasances  in  the  course  of  his  duty.6 

§  77.  But,  in  all  cases,  whatever  may  have  been  the  conduct 
of  the  agent,  if  it  be  ratified  by  the  principal,  he  will  stand  in 
the  same  position  as  if  he  had  originally  been  possessed  of 
authority.  "  Omnis  ratihabitio  retrotrahitur  et  mandate  cequi- 


1  Alford  v.  Egglisfield,  Dyer,  230  b ;  Talbot  u.  Godbolt,  Yelv.  137  ;  Jones 
v.  Littledale,  6  Adol.  &  E.  486;  Norton  v.  Harron,  1  Car.  &  P.  648; 
S.  C.,  1  Ry.  &  Mood.  229;  Leadbitter  v.  Farrow,  5  Maule  &  Selw.  345; 
Stackpole  v.  Arnold,  11  Mass.  27;  Thomas  v.  Bishop,  2  Strange,  955; 
Chitty,  Contr.  (ed.  1860)  245,  246  ;  [Paice  v.  Walker,  Law  Rep.  5  Exch.  173 
(1870).] 

*  [See  Kelner  v.  Baxter,  Law  Rep.  2  C.  P.  174;  Scott  v.  Ebary,  Id.  255.] 

3  Thatcher  u.  Dinsmore,  5  Mass.  299  ;  Forsterv.  Fuller,  6  Mass.  58  ;  Sum- 
ner  v.  Williams,  8  Mass.  162 ;  Hills  v.  Bannister,  8  Cowen,  31 ;  Childs  v. 
Monins,  2  Brod.  &  Bing.  460 ;  Lambert  v.  Knott,  6  Dowl.  &  Ryl.  122 ;  King 
v.  Thorn,  1  T.  R.  487 ;    Parrott  v.  Ejre,   10  Bing.  292 ;    Burls  v.  Smith,  7 
Bing.  705 ;  Tobey  v.  Claflin,  3  Sumner,  379. 

4  Gonzales  v.  Sladen,  Bull.  N.  P.  130  ;  Patterson  v.  Gandasequi,  15  East, 
62 ;    Thompson  v.  Davenport,  9  Barn.  &  Ores.   78 ;    Houghton  v.  Mat- 
thews, 3  Bos.  &  Pul.  489  ;    1  Bell,  Comm.  §  418,  p.  398  (4th  ed.)  ;  Abbott 
on  Ship.  Ft,  2,  eh.  2,  §  3,  p.  91 ;    Ib.   §  5,  p.  95;    Pothier  on  Oblig.  n.82, 
448 ;  Chitty,  Contr.  (ed.  1860)  251 ;    Green  v.  Kopke,  18  C.  B.  540  ;  Maho- 
ney  v.  Kekule,  14  C.  B.  390 ;  Lennard  v.  Robinson,  5  Ellis  &  Bl.  125. 

5  Richardson  v.  Kimball,  28  Maine,  476 ;  Gaines  v.  Briggs,  4  Eng.  47 ; 
Campbell  v.  Hillman,  15  B.  Monroe,  508. 

6  Farebrother  v.  Ansley,  1  Camp.  340  ;  Cameron  v.  Reynolds,  Cowp.  403 ; 
Randleson  v.  Murray,  8  Adol.  &  E.  109 ;  S.  C.,  3  Nev.  &  Per.  239 ;  Milli- 
gan  v.  Wedge,  12  Adol.   &  E.  737  ;    Stephens  v.  Elwall,  4  Maule  &  Selw. 
259;  McCombie  v.  Davies,  6  East,  538. 
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paratur"  is  the  maxim  of  the  law ; 1  and  a  ratification  once 
made,  becomes  instantly  obligatory,  and  cannot  be  revoked.2 

1  "The  doctrine,  Omnis ratihabitio  retrotrdhitur  et  mandato  cequiparatur 
is  one,"  says  Rolfe,  B.,  in  Bird  v.  Brown,  4  Exch.  798,  799,  "  intelligible  in 
principle,  and  easy  in  its  application  when  applied  to  contracts.  If  A.  B., 
unauthorized  by  me,  makes  a  contract  in  my  behalf  with  I.  S.,  which  I  after- 
wards recognize  and  adopt,  there  is  no  difficulty  in  dealing  with  it  as  having 
been  originally  made  by  my  authority.  I.  S.  entered  into  the  contract  on 
the  understanding  that  he  was  dealing  with  me,  and  when  I  afterwards 
agreed  to  admit  that  such  was  the  case,  I.  S.  was  precisely  in  the  condition 
in  which  he  meant  to  be ;  or,  if  he  did  not  believe  A.  B.  to  be  acting  for 
me,  his  condition  is  not  altered  by  my  adoption  of  the  agency,  for  he  may 
sue  A.  B.  as  principal,  at  his  option,  and  has  the  same  equities  against  me 
if  I  sue,  which  he  would  have  had  against  A.  B. 

"  In  cases  of  tort  there  is  more  difficulty.  If  A.  B.,  professing  to  act  by 
my  authority,  does  that  which  prima  facie  amounts  to  a  trespass,  and  I  after- 
wards assent  to  adopt  his  act,  then  he  is  treated  as  having  from  the  beginning 
acted  by  my  authority,  and  I  become  a  trespasser,  unless  I  can  justify  the 
act,  which  is  to  be  deemed  as  having  been  done  by  my  previous  sanction. 
So  far,  there  is  no  difficulty  in  applying  the  doctrine  of  ratification,  even  in 
cases  of  tort.  The  party  ratifying  becomes,  as  it  were,  a  trespasser  by  estop- 
pel; he  cannot  complain  that  he  is  deemed  to.  have  authorized  that  which  he 
admits  himself  to  have  authorized.  But  the  authorities  go  much  farther,  and 
show  that  in  some  cases  where  an  act  which,  if  unauthorized,  would  amount 
to  a  trespass,  has  been  done  in  the  name  and  on  behalf  of  another,  but  with- 
out previous  authority,  the  subsequent  ratification  may  enable  the  party  on 
whose  behalf  the  act  was  done,  to  take  advantage  of  it  and  to  treat  it  as 
having  been  done  by  his  direction.  But  this  doctrine  must  be  taken  with 
the  qualification,  that  the  act  of  ratification  must  take  place  at  a  time,  and 
under  circumstances,  when  the  ratifying  party  might  himself  have  lawfully 
done  the  act  which  he  ratifies."  See"  Lord  Audley's  case,  Cro.  Eliz.  561; 
Moore,  457;  Topham,  176. 

C.  &  T.,  merchants  at  Liverpool,  sent  orders  to  J.,  a  merchant  at  New 
York,  to  purchase  for  them  certain  goods,  which  were  accordingly  shipped  by 
J.  in  five  vessels  bound  to  Liverpool,  and  consigned  to  C.  &  T.,  who,  after 
the  receipt  of  the  goods  by  one  of  the  vessels,  stopped  payment  on  the  7th  of 
April,  1846.  On  the  8th  of  May,  a  fiat  in  bankruptcy  issued  against  C.  & 
T.  The  four  other  vessels  arrived  at  Liverpool  respectively  on  the  3d,  5th, 
7th,  and  9th  of  May ;  and  immediately  on  the  arrival  of  each,  and  whilst  the 
transitus  of  the  goods  on  board  continued,  B.  &  Co.,  who  were  merchants  at 
Liverpool,  on  behalf  of  J.,  gave  notice  to  the  master  and  consignees  of  each 


2  Smith  v.  Cologan,  2  T.  R.  189,  note ;    Clark  v.  Riemsdyk,  9  Cranch, 
153 ;  Smith  v.  Hodson,  4  T.  R.  211,  217. 
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It  will  not,  however,  be  obligatory,  unless  it  be  made  with  a 
full  knowledge  of  the  facts  and  circumstances  of  the  case, 
although  they  may  have  been  innocently  concealed  or  misrep- 
resented.1 It  is  not  necessary  that  it  should  be  formally  made ; 
but  it  may  arise  by  implication  from  the  circumstances  of  the 
case,  and  from  the  silence  of  the  principal,  when  it  was  incum- 

vessel  claiming  to  stop  the  goods  in  transitu.  B.  &  Co.  were  not  the  general 
agents  of  J.,  nor  had  they  received  from  him  any  authority  to  make  this  stop- 
page. On  the  llth  of  May,  the  assignees  of  C.  &  T.  made  a  formal  demand 
of  the  goods  from  the  master  and  consignees  of  each  of  the  four  vessels,  at 
the  same  time  tendering  the  freight ;  but  they  refused  to  deliver  them,  and  on 
the  same  day  delivered  the  whole  to  B.  &  Co.  On  the  next  day,  the  assignees 
made  a  formal  demand  of  the  goods  from  B.  &  Co.,  but  they  refused  to  deliver 
them  up,  claiming  title  under  the  stoppage  in  transitu.  On  the  28th  of  April, 
J.  heard  at  New  York  that  C.  &  T.  had  stopped  payment,  and  on  the  next 
day,  he  executed  a  power  of  attorney  to  H.  of  Liverpool,  authorizing  him  to 
stop  the  goods  in  transitu.  This  was  received  by  H.  on  the  13th  of  May,  and 
he  on  that  day  adopted  and  confirmed  the  previous  stoppage  by  B.  &  Co.  J. 
afterwards  adopted  and  ratified  all  that  had  been  done,  both  by  H.  and  B.  & 
Co.  In  trover  by  the  assignees  of  C.  &  T.  against  B.  &  Co.,  it  was  held,  first, 
that  there  could  be  no  valid  stoppage  in  transitu  after  the  formal  demand  of 
the  goods  by  the  assignees,  on  the  llth  of  May,  and  the  subsequent  delivery 
of  them  to  the  defendants ;  secondly,  that  the  ratification  of  the  stoppages 
by  J.,  after  the  conversion  by  the  defendants,  had  not  the  effect  of  altering 
retrospectively  the.  ownership  of  the  goods,  which  had  already  vested  in  the 
plaintiffs.  Birdv.  Brown,4Exch.  786.  "  In  the  present  case,"  saidRolfe,  B., 
"  the  stoppage  could  only  be  made  during  the  transitus.  During  that  period, 
the  defendants,  without  authority  from  J.,  made  the  stoppage.  After  the 
transitus  Was  ended,  but  not  before,  J.  ratified  what  the  defendants  had  done. 
From  that  time  the  stoppage  was  the  act  of  J.,  but  it  was  then  too  late  for 
him  to  stop.  The  goods  had  already  become  the  property  of  the  plaintiffs, 
free  from  all  right  of  stoppage."  But  see  Newhall  v.  Vargas,  13  Maine,  93. 
That  the  principal  cannot,  by  the  subsequent  ratification  of  an  unauthorized 
act  of  an  agent,  affect  a  right  which  has  attached  between  the  act  and  the 
ratification,  was  decided  in  Wood  v.  M'Cain,  7  Alabama,  800,  806.  See  also 
Morton,  J.,  in  Bayley  v.  Bryant,  24  Pick.  202 ;  Fiske  v.  Holmes,  41  Maine, 
441;  Childs  v.  Digby,  24  Penn.  State,  23. 

1  Bell  v.  Cunningham,  3  Peters,  69,  81 ;  Copelandv.  Merchants'  Ins.  Co., 
6  Pick.  198;  Conn  v.  Penn,  1  Peters,  C.  C.  496  ;  Horsefall  v.  Fauntleroy,  10 
Barn.  &  Cres.  755 ;  Chitty,  Cont.  (ed.  1860)  234 ;  Thorndike  v.  Godfrey,  3 
Greenl.  429;  Owings  v.  Hull,  9  Peters,  608,  629;  Fletcher  v.  Dysart,  9  B. 
Monroe,  413 ;  Skinner  v.  Gunn,  9  Porter,  305 ;  Hays  v.  Stone,  7  Hill  (N. 
Y,),  128;  [Freeman  v.  Kosher,  13  Q.  B.  780.] 
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bent  upon  him  to  object,  if  he  intended  not  to  ratify.1  If  the 
transaction  be  originally  void,  no  ratification  by  the  principal 
will  render  it  operative  ;  but  if  it  be  merely  voidable,  a  rati- 
fication will  give  it  complete  validity.2  An  adoption  of  an 
agency  in  one  part,  with  a  knowledge  of  all  the  circlimstances, 
operates  as  an  adoption  of  the  whole  act ;  for  an  act  cannot  be 
affirmed  as  to  so  much  as  is  beneficial,  and  rejected  as  to  the 
remainder.3  Such  adoption  relates  back  to  the  original  trans- 
action, and  places  it  on  the  same  footing  as  if  the  authority 
had  been  conferred  before  the  transaction.4 

§  78.  The  most  common  classes  of  commercial  agents  are 
Auctioneers,  Brokers,  Factors,  Consignees,  Supercargoes, 
Ships-husbands,  Masters  of  Ships,  and  Partners,  —  and  these 
we  now  propose  very  briefly  to  consider. 

§  79.  1st.  Auctioneers.  —  An  auctioneer-  is  a  person  who  sells 
goods  at  public  auction  for  a  commission  on  the  proceeds  of 
sale.  He  differs  from  a  broker  in  two  respects:  in  the  first 
place,  in  the  exercise  of  his  functions  of  auctioneer,  he  cannot 
buy,  either  for  himself,  or  for  a  third  person ;  and  in  the  sec- 

1  Bloodgood  v.  Goodrich,  9  Wendell,  68;  S.  C.,  12  Wendell,  525;  Han- 
ford  v.  McNair,  9  Wendell,  54 ;  Codvvise  v.  Hacker,  1  Caines,  Gas.  526 ; 
Ward  v.  Evans,  Salk.  442;  S.  C.,  2  Ld.  Raym.  928;  Thorold  v.  Smith,  11 
Mod.  88;  Armstrong  v.  Gilchrist,  2  Johns.  Gas.  424;  Bank  of  Columbia  v. 
Patterson,  7  Cranch,  299 ;  Cady  v.  Shepherd,  11  Pick.  400 ;  Forrestier  v. 
Bordman,  1  Story,  43 ;  McLean  v.  Dunn,  9  Bing.  722 ;  Palmerton  v.  Hux- 
ford,  4  Denio,  166;  Bryants.  Moore,  26  Maine,  84;  Johnson  v.  Jones,  4 
Barbour  (S.  C.),  369;  Bredin  v.  Dubarry,  14  Serg.  &  R.  27;  Veazie  v. 
Williams,  8  Howard  (U.  S.),  134;  Benedicts.  Smith,  10  Paige,  126;  For- 
syth  v.  Day,  41  Maine,  382. 

2  McLean  v.  Dunn,  9  Bing.  722 ;  Wilkinson  v.  Leland,  2  Peters,  661 ; 
Vernon's  case,  4  Rep.  2  (6)  ;  Com.  Dig.  Confirmation. 

3  Benedicts.  Smith,  10  Paige,  127;    Culver  v.  Ashley,   19  Tick.  300; 
Moss  v.  Rossie  Lead  Mining  Co.,  5  Hill,  137  ;  Hovey  v.  Blanchard,  13  N. 
Hamp.  155 ;  Hunter  v.  Stembridge,  17  Georgia,  243 ;  Wilson  v.  Poulter,  2 
Stra.  859 ;   [Bigelow  v.  Denison,  23  Vermont,  565.] 

4  Lawrence  v.  Taylor,  5  Hill  (N.  Y.),  107, 113  ;  Reynolds  v.  Doth ard,  11 
Alabama,  431;  Despatch  Line,  &c.  v.  Bellamy  Manuf.  Co.,  12  N.  Hamp. 
205 ;  Doggett  v.  Emerson,  3  Story,  C.  C.  700 ;  Brower  v.  Lewis,  19  Bar- 
bour (S.  C.),574. 
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ond  place,  be  cannot  sell  at  private  sale ;  while  a  broker  can 
both  buy  and  sell  at  prhmte  sale.1  An  auctioneer  is  solely  the 
agent  of  the  seller  of  the  goods,  until  the  sale  is  effected,  and 
then  he  becomes  also  the  agent  of  the  buyer  for  particular 
purposes.2  In  virtue  of  his  being  the  agent  of  the  seller,  he 
is  responsible  to  him  for  ordinary  diligence  and  skill  in  the 
storage  of  the  goods,  but  he  is  not  liable  for  inevitable  acci- 
dents.3 So,  also,  he  is  bound  to  observe  his  special  instruc- 
tions in  regard  to  the  sale,  unless  they  would  operate  as  a 
fraud,  and  if  no  instructions  be  given,  he  must  observe  the 
custom  of  the  trade.  But  in  no  case  is  he  authorized,  without 
the  express  order  of  his  principal,  to  dispose  of  the  goods  at 
private  sale,  since  that  would  be  beside  his  functions  as  auc- 
tioneer.4 He  has  a  right  to  prescribe  the  rules  of  bidding, 
and  the  terms  of  sale ;  and  his  verbal  declarations  at  the  sale, 
unless  they  contravene  the  printed  regulations,  or  the  written 
particulars  of  the  sale,  are  admissible  against  the  principal,  and 
binding  on  him,  as  an  incident  to  his  authority  to  sell ;  but  if 
they  contradict  the  printed  conditions,  they  are  not  binding.5 

1  Story  on  Agency,  §  27 ;  Wilkes  v.  Ellis,  2  H.  Black.  555 ;    David'  v. 
Adams,  Ambl.  495;  Barker  v.  Marine  Ins.  Co.,  2  Mason,  369. 

2  Williams  v.  Millington,  1  H.  Bl.  81,  84,  85  ;  Girard  v.  Taggart,  5  Serg. 
&  Rawle,  19,  27 ;  Emmerson  v.  Heelis,  2  Taunt.  38,  48  ;  Kemeys  v.  Proc- 
tor, 1  Jac.  &  Walk.  350. 

3  Maltby  v.  Christie,  1  Esp.  340;  Story  on  Bailm.  §431. 

4  Jones  v.  Nanney,  13  Price,  76  ;  S.  C.,  McLell.  25 ;  Bexwell  v.  Christie, 
Cowp.  395;   Denew  v.  Daverell,  3  Camp.  451;  David  v.  Adams,  Ambl. 
495. 

5  Gunnis  v.  Erhart,  1  H.  Black.  289  ;  Howard  v.  Braithwaite,  1  Ves.  &  B. 
209,  210;  Powell  v.  Edmunds,  12  East,  6  ;  Slark  v.  Highgate  Archway  Co., 
5  Taunt.  792  ;  Shelton  v.  Livius,  2  Cromp.  &  Jerv.  411.    Where,  in  a  printed 
catalogue  pf  articles  to  be  sold  by  auction,  a  dressing-case  was  described  as 
having  silver  fittings,  but  at  the  sale  the  auctioneer  stated  in  the  defendant's 
hearing,  that  the  catalogue  was  incorrect  in  describing  the  fittings  as  silver, 
and  it  would  be  sold  as  having  plated  fittings,  but  no  alteration  was  made  in 
the  catalogue ;  in  an  action  for  the  price,  it  was  proposed  to  prove  what  the 
auctioneer  had  said  ;  but  this  was  objected,  to,  as  attempting  to  vary  by  parol 
a  written  contract.  But  the  Court  considered  the  evidence  to  be  unobjectiona- 
ble, as  in  fact  the  auctioneer  declined  to  sell  by  the  printed  particulars,  and 
the  contract  of  sale  was  altogether  oral.   Eden  v.  Blake,  13  Mees.  &  W.  614 ; 
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The  agency  of  the  auctioneer  in  respect  to  the  vendor,  is  a 
private  trust,  which  cannot  be  delegated  by  him  even  to  his 
own  clerk,1  but  he  may  employ  a  person  to  use  the  hammer, 
and  to  cry  out  the  goods,  provided  it  be  done  under  his  imme- 
diate supervision  and  in  his  presence  ; 2  his  temporary  absence 
during  a  part  of  the  time  occupied  by  the  sale  would  not  in- 
validate it.3 

§  80.  As  soon  as  the  goods  are  knocked  down  to  the  seller, 
the  auctioneer  becomes  the  agent  for  both  parties,  for  the  pur- 
pose of  making  a  memorandum  of  the  terms  of  the  sale ;  and 
an  entry  by  him  in  his  book  of  the  terms  of  the  sale,  will  sat- 
isfy the  requisition  of  the  statute  of  frauds.4  But  this  power 
is  also  incapable  of  delegation  to  any  other  person,  though  it 
be  a  clerk ;  unless,  indeed,  his  clerk  be  present  and  take  from 
his  lips  the  terms  of  the  sale,  being  merely  the  instrument  by 
which  they  are  conveyed  to  paper.5  But  a  memorandum  can- 
not be  made  by  a  clerk  not  present  at  the  sale,  and  not  making 
the  entry  in  the  presence  of  the  vendee  and  with  his  implied 
consent,  although  the  auctioneer  direct  him  to  do  so.6 

Smith,  Contr.  (ed.  1860)  59,  60.  Whether  an  auctioneer  has  a  right  to 
warrant  without  special  instructions,  seems  to  be  doubtful.  See  the  above 
cases,  and  The  Monte  Allegre,  9  Wheaton,  645,  647. 

1  See  Stone  v.  State,  12  Missouri,  433. 

2  Coles  v.  Trecothick,  9  Ves.  243 ;    Commonwealth  v.  Harnden,  9  Pick. 
482;   Ess  v.  Trescott,  2  Mees.  &  W.  385;    Coombe's  case,  9  Rep.  75; 
Com.  Dig.  Atty.  C.  3  ;  Laussatt  v.  Lippincott,  6  Serg.  &  Rawle,  386  ;  Solly 
v.  Rathbone,  2  Maule  &  Selw.  298. 

3  Commonwealth  v.  Harnden,  9  Pick.  482. 

4  Williams  v.  Millington,  1  H.  Black.  85 ;  Emmerson  v.  Heelis,  2  Taunt. 
38;  White  v.  Proctor,  1  Jac.  &  Walk.  350;  M'Comb  v.  Wright,  4  Johns. 
Ch.  659  ;    Hinde  v.  Whitehouse,  7  East,  538 ;    Bird  v.  Boulter,  4  Barn.  & 
Adol.  443 ;    Story  on  Agency,   §  77 ;    Chitty,  Contr.  (ed.  1860)  323,  418  ; 
Bartlett  v.  Purnell,  4  Ad.  &  Ell.  792;    Kenworthy  v.  Schofield,  2  Barn.  & 
Cres.  945  ;  Tallman  v.  Franklin,  4  Kernan,  584 ;  Brent  v.  Green,  6  Leigh,  16  ; 
Hart  v.  Woods,  7  Blackf.  568  ;  Gill  v.  Bicknell,  2  Cashing,  358. 

5  Wright  v.  Darrah,  2  Camp.  203 ;  Farebrother  u.  Simmons,  5  Barn.  & 
Aid.  333  ;  Henderson  v.  Barnwell,  1  Younge  &  Jerv.  389  ;  Smith  v.  Jones, 
7  Leigh,  165;  Fiske  v.  McGregory,  34  N".  Hamp.  414. 

6  Alna  v.  Plummer,  4  Greenl.  458 ;  Henderson  v.  Barnwall,  1  Younge  & 
Jerv.  389.     See  Post,  §88. 
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§  81.  An  auctioneer  is  also  liable  personally  as  a  vendor  to 
the  purchaser  at  the  sale,  unless,  at  the  time  of  the  sale,  he 
disclose  the  name  of  his  principal.1  But,  as  he  is  deemed  to 
be  the  agent  of  the  vendor  only  in  respect  of  the  sale,  after 
the  sale  is  made,  he  has  no  incidental  authority,  to  deal  with 
the  purchaser,  as  to  the  terms  upon  which  a  title  is  to  be 
made,  without  some  special  authority  for  that  purpose.2 

§  82.  Again,  an  auctioneer  has  a  special  property  in  the  goods 
in  his  hands  for  sale,  and  a  lien  thereon,  and  on  the  proceeds 
of  sale,  for  his  commissions ;  and  he  may  sue  the  purchaser 
in  his  own  name,  as  well  as  in  the  name  of  the  principal.3  If, 
however,  he  make  the  memorandum  of  the  terms  of  sale, 
as  agent,  he  cannot  sue  the  purchaser  in  his  own  name,  but 
must  sue  him  in  the  name  of  his  principal ;  because  the  agent 
must  appear  to  be  a  third  person.  One  of  the  contracting  par- 
ties cannot  be  the  agent  to  sign  the  memorandum  for  the  other 
party  on  the  record.4  But  if  the  clerk,  following  his  dictation, 
make  the  entry,  the  auctioneer  may  sue  in  his  own  name.6 

§  83.  Where  by  the  terms  of  a  sale  by  auction,  a  deposit  is 
to  be  made  in  the  auctioneer's  hands,  he  becomes  the  stake- 
holder of  both  parties,  and  he  must  retain  possession  of  it ; 
and  if  he  surrender  it  to  the  vendor,  he  will  be  liable  therefor 
to  the  vendee,  in  case  the  terms  of  the  sale  be  not  complied 
with.  Nor  does  it  matter,  that  he  have  received  no  notice 
from  the  vendee  to  retain  it,  nor  that  he  have  acted  in  entire 
good  faith  in  the  transaction.6  But  he  is  not  liable,  ordinarily, 

1  Mills  v.  Hunt,  20  Wendell,  431 ;  Hanson  v.  Roberdean,  Peake,  120. 

2  Seton  v.  Slade,  7  Ves.  276  ;    Paley  on  Agency,  by  Lloyd,  208 ;    Story 
on  Agency,  §  108. 

3  Williams  v.  Millington,  1  H.  Black.  81,  85 ;  Girardr.  Taggart,  5  Serg. 
&  Rawle,  19,  27  ;  Robinson  v.  Rutter,  4  Ellis  &  B.  954 ;  Coppinr.  Craig,  7 
Taunt.  240. 

4  Bird  v.  Boulter,  4  Barn.  &  Adol.  446  ;  Farebrother  v.  Simmons,  5  Barn. 
&  Aid.  333 ;  Rayner  v.  Linthorne,  R.  &M.  325  ;  Wright  v.  Dannah,  2  Camp. 
203. 

5  Chitty,  Contr.  (ed.  1860)  418 ;  Bird  v.  Boulter,  4  Barn.  &  Ad.  446. 

6  Edwards  v.  Hodding,  5  Taunt.  815 ;  Hanson  v.  Roberdean,  Peake,  120 ; 
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for  interest  thereon,  unless  he  receive  notice  that  the  contract 
is  rescinded.1  [If  the  balance  of  the  purchase-money  is  to  be 
paid  in  cash,  he  has  no  right  to  receive  a  bill  of  exchange 
for  it.2] 

§  84.  In  all  other  respects,  an  auctioneer  has  the  general 
liability  of  an  ordinary  agent.  We  shall,  hereafter,  have  occa- 
sion to  treat  somewhat  more  fully  of  his  duties  and  liabilities, 
in  considering  the  law  applicable  to  sales  at  auction.3 

§  85,  2d.  Brokers.  —  A  broker  is  an  agent  who  is  employed 
to  negotiate  sales  between  the  parties  for  a  compensation  in  the 
form  of  a  commission,  which  is  commonly  called  brokerage. 
In  the  proper  exercise  of  his  functions,  he  does  not  act  in  his 
own  name,  but  only  as  a  middle-man.4  His  business  consists 
in  negotiating  exchanges ;  or  in  buying  and  selling  stocks, 
and  goods,  or  ships,  or  cargoes  ;  or  in  procuring  insurances 

Gray  v.  Gutteridge,  3  Car.  &  P.  40;  Burroughs  Skinner,  5  Burr.  2639. 
See  Post,  §  474. 

1  Gaby  v.  Driver,  2  Younge  &  Jerv.  549;  Lee  v.  Munn,  1  B.  Moore, 
481 ;  S  C.,  8  Taunt.  45 ;  Carlton  v.  Bragg,  15  East,  223. 

^  2  [Williams  v.  Evans,  Law  Rep.  1  Q.  B.  352.] 

*  3  See  Post,  Sales  by  Auction,  §  459. 

4  Among  the  Romans  was  a  class  of  persons  called  Proxensetse,  not  differ- 
ing much  from  a  broker  in  their  functions,  and  receiving  also  a  compensation 
for  negotiating  sales.  "  Sunt  enim  hujus  modi  hominum,  ut  tarn  in  magna 
civitate,  officinae.  Est  enim  Proxenetarum  modus,  qui  emptionibus,  vendi- 
tionibus,  commerciis,  contractibus  licitis  utiles,  non  adeo  improbabili,  more 
se  exhibent.  (Dig.  Lib.  50,  tit.  14,  1.  3.)  Proxenetica  jure  licito  petuntur. 
Si  proxeneta  intervenerit  faciendi  nominis,  ut  multi  solent,  videamus  an 
possit  quasi  mandator  teneri  ?  Et  non  puto  teneri.  Quia  hie  monstrat  magis 
nomen  quam  mandat,  tametsi  laudet  nomen."  Dig.  Lib.  50,  tit.  14,  1.  1,  2. 
Domat,  also,  gives  a  full  description  of  a  broker  according  to  our  law.  He 
says  :  "  The  engagement  of  a  broker  is  like  to  that  of  a  proxy,  a  factor,  and 
other  agents  ;  but  with  this  difference,  that,  the  broker  being  employed  by 
persons  who  have  opposite  interests  to  manage,  he  is,  as  it  were,  agent  both 
for  the  one  and  the  other,  to  negotiate  the  commerce  and  affairs  in  which  he 
concerns  himself.  Thus,  his  engagement  is  twofold,  and  consists  in  being 
faithful  to  all  the  parties,  in  the  execution  of  what  every  one  of  them  intrusts 
him  with.  And  his  power  is  not  to  treat,  but  to  explain  the  intentions  of  both 
parties,  and  to  negotiate  in  such  a  manner,  as  to  put  those  who  employ  him 
in  a  condition  to  treat  together  personally." 
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and  settling  losses ;  and,  according  as  he  confines  himself  to 
one  or  other  of  these  branches,  he  is  called  an  exchange  broker, 
a  stock  broker,  a  merchandise  broker,  a  ship  broker,  or  an  in- 
surance broker.1  A  broker  differs  materially  from  a  factor. 
He  has  no  possession  of  the  goods  in  respect  to  which  he  nego- 
tiates a  bargain,2  and  he  is  not  authorized  to  sell  in  his  own 
name  ;  while  a  factor,  as  we  shall  see,  not  only  may  have  pos- 
session of  the  goods,  which  he  sells,  but  he  also  has  a  special 
property  therein,  and  may  sell  them  in  his  own  name.3  A  per- 
son may,  however,  unite  in  himself  the  double  character  of 

1  Story  on  Agency,  §  32 ;  2  Kent,  Comm.  622;  Pott  v.  Turner,  6  Bing. 
702 ;  Rawlinson  v.  Pearson,  5  Barn.  &  Aid.  124 ;  Highmore  v.  Molloy,  1  Atk. 
206. 

2  And   consequently  he  has   no   lien  on  them.     See  Jordan  v.  James, 
5  Ham.  99. 

8  Baring  u.  Corrie,  2  Barn.  &  Aid.  137, 148 ;  Pott  v.  Turner,  6  Bing.  702  ; 
Post,  §  7.  In  Baring  v.  Corrie,  Mr.  Justice  Holroyd  said:  "A  factor, 
who  has  possession  of  goods,  differs  materially  from  a  broker.  The  former 
is  a  person  to  whom  goods  are  sent,  or  consigned,  and  he  has  not  only  the 
possession,  but  in  consequence  of  its  being  usual  to  advance  money  upon 
them,  has  also  a  special  property  in  them,  and  a  general  lien  upon  them. 
When,  therefore,  he  sells  in  his  own  name,  it  is  within  the  scope  of  his  author- 
ity ;  and  it  may  be  right,  therefore,  that  the  principal  should  be  bound  by 
the  consequences  of  such  sale.;  amongst  which,  the  right  of  setting  off  a  debt 
due  from  the  factor  is  one.  But  the  case  of  a  broker  is  different ;  he  has  not 
the  possession  of  the  goods,  and  so  the  vendee  cannot  be  deceived  by  that 
circumstance ;  and  besides,  the  employing  of  a  person  to  sell  goods  as  a 
broker,  does  not  authorize  him  to  sell  in  his  own  name.  If,  therefore,  he 
sells  in  his  own  name,  he  acts  beyond  the  scope  of  his  authority,  and  his 
principal  is  not  bound.  But  it  is  said,  that  by  these  means  the  broker  would 
be  enabled  by  his  principal  to  deceive  innocent  persons.  The  answer,  how- 
ever, is  obvious,  that  that  cannot  be  so,  unless  the  principal  delivers  over  to 
him  the  possession  and  indicia  of  property.  The  rule  stated  in  the  case  in 
Salkeld  must  be  taken  with  some  qualifications ;  as,  for  instance,  if  a  factor, 
even  with  goods  in  his  possession,  acts  beyond  the  scope  of  his  authority, 
and  pledges  them,  the  principal  is  not  bound ;  or  if  a  broker,  having  goods 
delivered  to  him,  is  desired  not  to  sell  them,  and  sells  them,  but  not  in  mar- 
ket overt,  the  principal  may  recover  them  back.  The  truth  is,  that  in  all 
cases,  excepting  where  goods  are  sold  in  market  overt,  the  rule  of  caveat 
emptor  applies.  I  think,  therefore,  that  this  case  differs  materially  from 
the  cases  cited,  which  are  those  of  principal  and  factor,  and  that  therefore 
this  claim  of  set-off  cannot  be  allowed." 
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broker  and  factor,  for  there  is  no  legal  objection  to  his  so  doing  ; 
but  his  duties  and  liabilities  in  respect  to  each  character  are 
none  the  less  different,1  and  they  should  be  carefully  distin- 
guished. For  example,  it  is  not  the  business  of  a  person,  act- 
ing as  broker,  to  see  to  the  delivery  of  the  goods  sold,  but  it 
may  become  his  duty  to  do  so,  if  he  also  act  in  the  capacity  of  fac- 
tor.2 So,  also,  he  cannot,  as  broker,  sell  in  his  own  name,  but, 
as  factor,  he  may.3 

§  86.  In  respect  to  the  commission  of  a  broker,  the  rule  is, 
that  he  is  not  entitled  to  it,  nor  even  to  a  compensation  for  his 
trouble,  if  he  execute  his  duties  in  such  a  manner  as  that  no 
benefit  results  from  them.4  Nor  is  he  entitled  to  a  commission, 
where  he  has  been  guilty  of  gross  misconduct  in  selling  goods.5 
So,  also,  if  the  negotiation  be  broken  off,  and  the  contract  be 
not  completed,  the  broker  will  not  be  entitled  to  recover  com- 
missions, although  he  have  been  guilty  of  no  fault,  and  even 
although  the  act  of  the  owner  prevent  the  completion  of  the  con- 
tract.6 But,  where  a  negotiation  is  commenced  by  the  broker, 
the  parties  cannot  afterwards,  by  agreement  between  themselves, 
withdraw  the  matter  from  his  hands,  and  deprive  him  of  his  com- 
mission, but  he  will  be  entitled  thereto,  provided  he  was,  up  to  a 
certain  time,  the  middle-man,  although  the  contract  be  after- 
wards completed  without  his  instrumentality.17 

1  1  Bell,  Comm.  B.  3,  Pt.  1,  ch.  4,  art.  409,  p.  386  (4th  ed.)  ;  Ib.  p.  477, 478 
(5th  ed.)  ;  Brown  ».  Boshmer,  11  Clark  &  Fin.  1, 44 ;  Story  on  Agency,  §  32,  a. 

2  Brown  v.  Boshmer,  11  Clark  &  Fin.  1,  44. 

3  Baring  v.  Corrie,  2  Barn.  &  Aid.  148. 

4  Hamond  v.  Holiday,   1  Car.  &  P.  384;  White  v.  Chapman,  1  Stark. 
113;  Shaw  v.  Arden,  9  Bing.  287,  290;  Dodge  v.  Tileston,  12  Pick.  328; 
Chitty,  Contr.  (ed.  1860)  596. 

5  White  v.  Chapman,  1  Stark.  113. 

6  Read  v.  Rann,  10  Barn.  &  Cres.  438 ;  Broad  v.  Thomas,  7  Bing.  99  ; 
S.  C.,  4  Car.  &  P.  732 ;  Dalton  v.  Irwin,  4  Car.  &  P.  289  ;  Hurst  v.  Holding, 
3  Taunt.  32,   [See  Upham  v.  Lefavour,  11  Met.  174;  Prickett  v.  Badger, 
1  C.  B.  (K  S.)  296. 

7  Wilkinson  v.  Martin,  8  Car.  &  P.  1 ;  Murray  v.  Currie,  7  Car.  &  P.  584. 
The  mere  introduction  of  the  contracting  parties  to  each  other  will  not 
entitle  the  broker  to  his  commission.     Wilkinson  v.  Martin,  supra.     But 
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§  87.  Primarily,  a  broker  is  the  agent  of  the  person  who 
employs  him,  but  as  soon  as  he  negotiates  with  any  person, 
as  vendee,  he  becomes  also  the  agent  of  the  latter,  for  the  pur- 
pose of  receiving  and  transmitting  propositions.  So,  also,  he 
is  the  agent  of  both  parties,  for  the  purpose  of  making  the 
memorandum  required  by  the  statute  of  frauds.1  The  prac- 
tice of  brokers  is  to  keep  books,  in  which  they  enter  the  terms 
of  any  contract  which  they  negotiate,  and  the  names  of  the 
parties  ;  they  then  deliver  to  the  buyer  a  note  of  such  entry, 
which  is  called  a  sold  note,  and  a  similar  note  to  the  seller, 
called  a  bought  note,  signed  in  their  own  name ;  and  either 
the  entry  in  the  book,  or  the  bought  and  sold  notes,  if  signed 
by  the  broker,  are  a  sufficient  memorandum  within  the  statute 
of  frauds,  unless  they  either  of  them  omit  sufficiently  to  state 
the  terms,  or  unless  they  disagree  with  each  other.2  But  if 
the  bought  and  sold  notes  do  not  correspond  with  each  other, 

where  an  agent,  employed  for  an  agreed  compensation  to  sell  land  at  a  given 
price,  succeeds  in  finding  a  purchaser  at  the  stipulated  price,  but  the  prin- 
cipal, from  whatever  cause,  declines  to  sell,  and  rescinds  the  agent's  author- 
ity, the  latter  is  entitled  to  sue  for  a  reasonable  remuneration  for  his  work 
and  labor,  and  is  not  bound  to  resort  to  a  special  action  for  the  wrongful 
withdrawal  of  the  authority.  Pritchett  v.  Badger,  1  Com.  B.  (N.  S.)  295 ; 
Glentworth  v.  Luther,  21  Barbour  (S.  C.),  145. 

1  Rucker  v.  Cammeyer,  1  Esp.  105 ;   Simon  v.  Motivos,  3  Burr.  1921 ; 
Russell,  Fact.  66  ;  Hinckley  v.  Arey,  27  Maine,  362.     See  Shaw  v.  Finney, 
13  Metcalf,  453 ;  Colvin  v.  Williams,  3  Har.  &  J.  38. 

2  Rucker  v.  Cammeyer,  1  Esp.  105 ;  Hinde  v.  Whitehouse,  7  East,  558 ; 
Kemble  v.  Atkyns,  7  Taunt.  260 ;  Henderson  v.  Barnwell,  1  Younge  &  Jerv. 
387;  Beal  v.  McKiernan,  6  Louis.  407;  Clason  v.  Bailey,  14  Johns.  584; 
Davis  v.  Shields,  26  Wendell,  341 ;  Cowie  v.  Remfry,  5  Moore,  232.     If  there 
be  no  bought  or  sold  note,  but  a  good  note  in  the  broker's  book,  signed  by 
him,  the  latter  will  be  good  evidence  of  the  contract  to  satisfy  the  statute. 
Sievewright  v.  Archibald,  17  Q.  B.  103 ;  Townsend  v.  Drakeford,  1  Car.  & 
K.  20,  22 ;  Parke,  B.,  in  Pitts  v.  Beckett,  13  Mees.  &  W.  743,  746.     So  a 
valid  contract  may  be  made  by  perfect  notes  signed  by  the  broker,  and 
delivered  to  the  respective  parties ;  although  the  broker's  book  contain  no 
entry,  or  contain  an  entry  which  is  not  signed.     Groom  v.  Afflalo,  6  Barn. 
&  Cr.  117.     But  it  is  questionable  whether  a  machine  copy  of  a  contract, 
made  in  the  broker's  book,  would  be  a  sufficient  writing  to  satisfy  the  statute. 
Pitts  v.  Beckett,  13  Mees.  &  W.  743. 
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or  with  the   entry  in  the  broker's  books,  the  memorandum 
would  not  suffice,  if  the  mistake  occasioned  any  injury.1 

§  88.  The  broker,  being  invested  with  a  personal  trust,  can- 
not delegate  it  to  another  although  the  other  be  a  sub-agent 
or  clerk,  .unless  with  the  express  or  implied  consent  of  his  prin- 
cipal to  his  so  doing.2  So,  also,  he  cannot,  ordinarily,  sell  the 
goods  of  his  principal  in  his  own  name,  unless  specially  au- 
thorized ;  and  if  he  do,  his  principal  will  have  the  same  rights 
and  remedies  against  the  purchaser,  as  if  his  name  had  been 
disclosed.  This  rule  is  adopted,  not  only  upon  the  ground,  that 
having  exceeded  his  authority,  the  principal  is  not  bound,  for 
the  innocent  buyer  might  nevertheless  be  injured  thereby  ;  but 
also,  that  as  he  has  neither  the  possession  of  the  goods  nor  the 
indicia  of  possession,  the  vendee  cannot  be  deceived  into  a 
belief,  that  he  is  the  principal,  or  is  acting  otherwise  than  as  a 
broker.3  But  there  are  some  exceptions  to  this  rule,  created 
by  usage  ;  as  in  the  cases  of  policies  of  insurance,  which  are 

1  Ibid. ;  Thornton  v.  Kempster,  5  Taunt.  786 ;  Mitchell  v.  Lapage,  Holt> 
N.  P.  253  ;  Gumming  v.  Koebuek,  Holt,  N.  P.  172  ;  Bird  v.  Boulter,  4  Barn. 
&  Ad.  440 ;  Post,  §  267 ;  Davis  v.  Shields,  26  Wendell,  341 ;  Suydam  v. 
Clark,  2  Sandf.  (S.  C.)  133;  Moore  v.  Campbell,  10  Exch.  323;  Grants. 
Fletcher,  5  Barn.  &  C.  436 ;  Sievewright  v.  Archibald,  17  Q.  B.  103 ;  Greg- 
son  v.  Ruck,  4  Q.  B.  747 ;  Maclean  v.  Dunn,  4  Bing.  724,  725.  Whether, 
if  the  bought  and  sold  notes  disagree,  and  there  be  a  memorandum  in  the 
broker's  book,  made  according  to  the  intention  of  the  parties,  that  memo- 
randum, signed  by  the  broker,  would  be  good  evidence  to  satisfy  the  statute 
of  frauds,  appears  to  have  been  considered  a  difficult  question.  See  per 
Parke,  B.,  Thornton  v.  Charles,  9  Mees.  &  W.  802,  808 ;  Thornton  v.  Kemp- 
ster,  5  Taunt.  786 ;  but  in  a  recent  case,  a  majority  of  the  Judges  of  the 
Court  of  Queen's  Bench  held  that  it  would.  See  Sievewright  v.  Archibald, 
17  Q.  B.  103 ;  Chitty,  Contr.  (ed.  1860)  417,  418.  [And  see  also  Key- 
worth  v.  Knight,  17  C.  B.  (N.  S.)  298  (1864).  Coddington  v.  Goddard, 
16  Gray,  442.  Parol  evidence  may  be  admissible  in  some  cases  to  explain 
differences  in  the  bought  and  sold  notes.  See  Rogers  v.  Hadley,  2  H.  &  C. 
227 ;  Kempson  v.  Boyle,  3  Ib.  763.] 

Where  the  same  broker  does  not  act  for  both  parties,  then,  if  the  notes 
do  not  correspond,  it  is  for  the  jury  to  say,  by  which  note  both  partie 
intended  to  be  bound.     Moore  v.  Campbell,  10  Exch.  323,  330. 

3  Henderson  v.  Barn  well,  1  Younge  &  J.  387 ;   Story  on  Agency,  §  29, 
109 ;  Magee  v.  Atkinson,  2  Mees.  &  W.  440. 

3  Baring  v.  Corrie,  2  Barn.  &  Aid.  148. 
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commonly  made  in  the  name  of  the  policy  broker,  and  he 
is  then  enabled  to  sue  thereon.1  Unless,  however,  he  act 
in  the  capacity  of  factor,  as  well  as  of  broker,  he  cannot, 
unless  in  the  excepted  cases  created  by  usage,  contract  in  his 
own  name.2  He  may,  of  course,  be  empowered  to  sell  in  his 
own  name,  which  will,  of  itself,  constitute  him  in  so  far  a  factor ; 
and  an  authority  to  sell  in  his  own  name  may  be  implied  from 
a  previous  course  of  dealing  between  the  parties,  —  but  this  is 
a  question  for  a  jury.3 

§  88  a.  But  if  a  broker  enter  into  a  contract  for  an  undis- 
closed principal,  the  latter  may  sue  thereon  in  his  own  name  ; 4 
and  this  rule  obtains,  despite  a  rule  of  the  exchange,  on  which 
the  contract  is  made,  declaring,  that  a  contract  made  for  an 
undisclosed  principal  shall  be  regarded  as  the  contract  of  the 
broker  solely,  and  although  this  rule  be  known  to  the  prin- 
cipal.5 [Nor  can  a  mere  broker  sue  in  his  own  name  on  a  con- 
tract in  which  he  is  described  as  broker.6] 

§  89.  So  also,  he  cannot  act  as  agent  of  both  parties,  where 
he  is  intrusted  with  authority  to  conclude  the  sale  and  fix  the 
terms  himself,  in  behalf  of  each ;  for  such  a  power  would 
enable  him  to  effect  frauds.7  Thus,  if  A:  employ  him  to  buy 
certain  goods  at  the  lowest  price,  and  B.  employ  him  to  sell 
similar  goods  at  the  highest  price,  he  would  not  be  authorized 
to  make  a  sale  of  such  goods  between  those  parties.8  So,  also, 

1  Paley  on  Agency,  by  Lloyd,  362;  3  Chitty  on  Comm.  &Man.  210; 
Baring  v.  Corrie,  2  Barn.  &  Aid.  137 ;  Story  on  Agency,  §  109. 

2  Baring  v.  Corrie,  2  Barn.  &  Aid.  148 ;  Johnston  v.  Usborne,  11  Adol. 

6  E.  557.  3  Kemble  v.  Atkins,  Holt,  N.  P.  434. 

4  [See  Winchester  v.  Howard,   97  Mass.  305;   Huntington  v.  Knox, 

7  Gushing,  371.] 

5  Humfrey  v.  Lucas,  2  Car.  &  Kirw.  152.     This  is  on  the  ground,  that 
the   rules   of  the   Stock   Exchange    cannot   alter  the   general   law  of  the 
land.     [See  however  Grissell  v.-Bristowe,  Law  Rep.  4  C.  P.  36.] 

6  [Fairlie  v.  Fenton,  Law  Rep.  5  Exch.  169  (1870).] 

7  [See  Walker  v.  Osgood,  98  Mass.  348  (1867)  ;  Farnsworth,  1  Allen, 
494;  Rupp  ».  Sampson,  16  Gray,  399.] 

8  Story  on  Agency,  §  31 ;  Wright  v.  Dannah,  2  Camp.  203.     In  making 
a  contract  requiring  the  exercise  of  judgment  or  discretion,  a  person  cannot 
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a  broker  cannot,  ordinarily,  buy  or  sell  on  credit,  unless  he  be 
justified  in  so  doing  by  the  usage  of  trade.1  So,  also,  a  broker 
has,  ordinarily,  no  authority  to  receive  payment  for  property 
sold  by  him,  and  if  the  purchaser  make  payment  to  him,  he 
does  so  at  his  own  risk,  unless  from  other  circumstances  an 
authority  to  receive  it  can  be  inferred.2  Insurance  brokers  are, 
however,  considered  to  have  acquired  by  usage  an  authority  to 
adjust  losses,  and  to  receive  payment  of  them  ;  3  but,  unless  by 
some  known  usage  or  general  course  of  business,  they  can 
only  receive  payment  in  money.4  But  a  broker  may  be  author- 
ized to  receive  payment,  either  in  express  terms,  or  by  neces- 
sary implication  from  the  circumstances  ;  as,  if  he  be  empow- 
ered to  sell  as  a  principal,  or,  if  he  have  been  in  the  habit  of 
receiving  payment  for  the  principal  in  previous  dealings ; 

act  as  the  agent  of  both  parties ;  and  when  he  undertakes  to  do  so,  a  Court 
of  Equity  will  avoid  the  contract  upon  the  application  of  either  of  the  par- 
ties. The  New  York  Central  Ins.  Co.  v.  The  National  Protective  Insur- 
ance Co.,  4  Kernan,  85. 

1  Henderson  v.  Barnwell,  1  Younge  &  Jerv.  387 ;  Paley  on  Agency,  by 
Lloyd,  212 ;  Story  on  Agency,  §  60. 

2  Baring  v.  Corrie,  2  Barn.  &  Aid.   137  ;  Campbell  v.  Hassell,  1  Stark'. 
233  ;  Paley  on  Agency „  by  Lloyd,  279,  280 ;  Story  on  Agency,  §  109. 

3  [See  Catteral  v.  Kindle,  Law  Rep.  2  C.  P.  368 ;  Sweeting  v.  Pearce, 
9  C.  B.  (N.  S.)  534.] 

4  Todd  v.  Reid,  4  Barn.  &  Aid.  210 ;  Scott  v.  Irving,  1  Barn.  &  Aid.  605  ; 
Bonsfield  v.  Creswell,  2  Camp.  545 ;  Richardson  v.  Anderson,  1  Camp.  43, 
note ;  Story  on  Agency,  §  103,  note,  §  109 ;  Russell  v.  Bangley,  4  Barn.  & 
Aid.  395  ;  Bartlett  v.  Portland,  10  Barn.  &  Cres.  760.     Where  an  insurance 
broker,  or  other  mercantile  agent,  has  been  employed  to  receive  money  for 
another,  in  the  general  course  of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account  with  the  prin- 
cipal, and  to  credit  him  with  sums  which  he  may  have  received  by  credits  in 
account  with  the  debtors,  with  whom  he  also  keeps  running  accounts,  and 
not  merely  with  moneys  actually  received,  it  must  be  understood  that  in 
case  an  account  is  bonafide  settled  according  to  that  known  usage,  the  origi- 
nal debtor  is  discharged,  and  the  agent  becomes  the  debtor,  according  to 
the  meaning  and  intention,  and  with  the  authority,  of  the  principal.     Per 
Lord  Abinger,  C.  B.,  in  Stewart  v.  Aberdein,  4Mees.  &  W.  228  ;  1  Arnould, 
Ins.  130;  Russell  v.  Bangley,  4  B.  &  Aid.  298;   Bartlett  v.  Pentland,  10 
Barn.  &  Cres.  760 ;  Scott  v.  Irving,  1  B.  &  Ad.  605.     See  Erich  v.  John- 
son, 6  Mass.  193 ;  Bowne  v.  Neilson,  1  Caines,  489. 
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and,  in  such  cases,  a  payment  to  him  will  discharge  the  pur- 
chaser from  all  liability.1 

§  90.  The  vendor  is  bound  by  all  acts  done  by  the  broker 
within  the  limits  of  his  authority.2  If,  therefore,  he  have  au- 
thority to  sell  without  any  limitation  as  to  price,  he  may  sell 
at  any  price  which  he  himself  thinks  is  reasonable  and  fair, 
under  the  circumstances.3  So,  also,  if  he  be  employed  to  pur- 
chase goods  of  a  general  description,  he  cannot  be  made  liable, 
for  not  procuring  them  of  a  particular  quality,  provided  they 
answer  to  such  description.  So,  also,  if  there  be  no  restriction 
as  to  the  mode  in  which  he  shall  sell  goods,  or,  as  to  the  terms 
of  sale,  he  may  sell  by  sample,  or  with  warranty.4  But  he 
cannot  sell  upon  credit,  unless  he  be  justified  in  so  doing  by 
the  usage  in  the  particular  transaction.5 

§  91.  Factors.  —  A  factor  is  an  agent  employed  to  sell  the 
goods  or  merchandise  of  his  principal,  which  are  in  his  pos- 
session, for  a  commission.  He  is  often  called  a  commission 
merchant,  or  consignee  ;  and  the  goods  received  by  him  for 
sale  are  called  a  consignment.  If  he  reside  in  the  same 
country  as  his  principal,  he  is  called  a  home  factor  ;  if  in  a 
different  country,  he  is  called  a  foreign  factor.  If  he  accom- 
pany a  cargo  on  a  voyage,  and  have  it  in  charge  to  sell,  he  is 
called  a  supercargo.6  But  under  all  these  different  titles,  he  is 
merely  a  factor,  subject  to  all  the  liabilities,  and  having  the 

1  Coates  v.  Lewes,  I  Camp.  444 ;  Favenc  v.  Bennett,  11  East,  36  ;  White- 
head  v.  Tuckett,  15  East,  400 ;  Pickering  v.  Busk,  15  East,  38. 

2  [See  Pickering  v.  Demerritt,  100  Mass.  416  (1868)  ;  Durant  v.  Burt, 
98  Mass.  161  (1867).] 

3  East  India  Co.  v.  Hensley,  1  Esp.   Ill ;  Paley  on  Agency,  by  Lloyd, 
208,  209. 

4  Andrews  v.  Kneeland,  6  Cowen,  354 ;  The  Monte  Allegre,  9  Wheat. 
643.     A  power  to  sell  implies  a  power  to  warrant,  in  the  cases,  and  to  the 
extent,  in  which  a  warranty  usually  accompanies  the  sale.     Skinner  v.  Gunn, 
9  Porter,  305;  Gaines  v.  M'Kinley,  1  Ala.  (N.  S.)  446;  Bryant  v.  Moore, 
26  Maine,  84,  87 ;  Chitty,  Contr.  (ed.  1860)  231  in  note.     [But  see  Upton 
v.  Suffolk  County  Mills,  11  Gushing,  586 ;  Blood  v.  French,  9  Gray,  199.] 

5  Henderson  v.  Barnwell,  1  Younge  &  Jerv.  387. 

6  Beawes,  Lex  Merc.  44,  47  (6th  ed.). 
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same  rights  and  duties  of  this  class  of  agents.  A  factor  dif- 
fers from  a  broker,  as  we  have  seen,  in  several  important  par- 
ticulars. He  may  buy  and  sell  in  his  own  name  ;  and  he 
has  the  goods  or  merchandise  in  respect  to  which  his  agency 
is  created  in  his  possession  ;  while  a  broker,  as  such,  cannot 
ordinarily  buy  and  sell  in  his  own  name,  and  has  no  posses- 
sion of  the  goods  sold.1  The  test,  as  to  whether  an  agent  is 
merely  a  broker  or  is  a  factor,  is  to  be  found  in  the  question, 
whether  he  has  any  possession  or  special  property  in  the  sub- 
ject-matter of  sale ;  for  if  he  had,  he  is  in  so  far  a  factor, 
although  he  may  unite  the  two  characters.  If  he  have  no  pos- 
session or  special  property,  he  is  merely  a  broker,  and  his  rights, 
duties,  and  liabilities  are  different. 

§  92.  In  respect  to  his  commission,  the  rule  is,  that  a  factor 
is  always  entitled  thereto,  if  he  have  properly  performed  his 
duty.  But  if  he  be  guilty  of  gross  misconduct,  or  if  he  exe- 
cute his  duties  in  such  a  manner  as  to  prevent  any  benefit  to 
the  principal,  he  will  not  be  entitled  to  receive  his  commis- 
sion.2 So,  also,  a  factor  cannot  recover  the  difference,  when 
through  his  negligence  the  proceeds  of  the  sale  are  not  equal 
to  the  expenses  ;  nor  can  he  recover  expenses  occasioned  by 
his  negligence.3  Whether,  when  the  purchaser  fails,  he  is  en- 
titled to  receive  commission,  is  a  question  which  depends  upon 
the  usage  of  trade  in  the  particular  place,  and  in  the  particu- 
lar business,4  and  in  respect  to  which  there  does  not  seem  to 
be  any  distinct  and  independent  rule  of  law.  Again,  whenever 
he  undertakes  to  guaranty  to  his  principal  the  payment  of  the 
purchase-money,  he  is  entitled  to  an  additional  compensation 
therefor,  on  account  of  the  risk  which  he  assumes,  which  is 
called  a  del  credere  commission, —  the  phrase  del  credere  being 

1  See  ante,  §  85  ;  Baring  v.  Corrie,  2  Barn.  &  Aid.  143  ;  2  Kent,  Comm. 
622,  note ;  Story  on  Agency,  §  34. 

2  Hamond  v.  Holiday,  1  Car.  &  P.   384 ;  White  v.  Chapman,  1  Stark. 
113;  Ante,  §  86;  Denew  v.  Daverell,  3  Camp.  451;  Hurst  v.  Holding,  3 
Taunt.  32.  3  Dodge  v.  Tileston,  12  Pick.  328. 

4  Clarke  v.  Moody,  17  Mass.  145. 
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equivalent  to  guaranty  or  warranty.  When  the  factor  assumes 
this  contract  of  guaranty,  he  does  not  render  himself  primarily 
responsible  to  the  principal,  but  only  secondarily  liable,  in  case 
of  the  failure  of  the  buyer  to  fulfil  his  contract ;  and  he  is  en- 
titled to  the  general  rights  of  a  guarantor,  as  to  notice.1  But 
a  factor,  under  a  del  credere  commission,  is  only  understood 
to  guaranty  the  payment  by  the  purchaser,  and  not  the  safe 
remittance  to  the  principal.2 

§  93.  In  virtue  of  his  special  property  in  goods  consigned 
to  his  care,  a  factor  may  buy  and  sell  in  his  own  name  as 
well  as  in  the  name  of  his  principal ;  and,  in  such  case,  if  he 
be  the  supposed  principal,  the  purchaser  will  be  entitled  to 

1  Gall  v.  Comber,  7  Taunt.  588 ;  Peale  v.  Northcote,  7  Taunt.  478 ;  Mor- 
ris v.  Cleasby,  4  Maule  &  Selw.  566  ;  Thompson  v.  Perkins,  3  Mason,  232  ; 
2  Kent,  Cornm.  624,  625 ;  Holbrook  v.  Wright,  24  Wendell,  169.    The  rule, 
as  stated  in  Grove  v.  Dubois,  1  T.  R.   112,  has  been  expressly  overruled. 
See  Swan  v.  Nesmith,  7  Pick.  220 ;  Leverick  v.  Meigs,  1  Cowen,  645 ;  Tit- 
comb  v.  Seaver,  4  Greenl.  542;  Mitchell,  J.,  in  Sherwood  v.  Stone,  4  Ker- 
nan,   269 ;  Hosmer,  C.  J.,  in  Redfield  v.  Davis,   6  Conn.  448 ;  Wolff  v. 
Koppel,  5  Hill  (N.  Y.),  458 ;  S.  C.,  2  Denio,  368 ;  Bradley  v.  Richardson, 
23  Vermont,  721.     The  undertaking  of  the  del  credere  agent  to  guaranty 
the  debt  is  not  within  the  statute  of  frauds,  as  a  promise  to  pay  the  debt  of 
another.     Contourier  v.  Hastie,  8  Exch.  40  ;  Swan  v.  Nesmith,  7  Pick.  220 ; 
Wolff  v.  Koppel,  5  Hill  (N.  Y.),  458;  Bradley  v.  Richardson,  23  Vermont, 
721 ;  Sherwood  v.  Stone,  4  Kernan,  267.     The  del  credere  agent  has  no 
different  power  over  the  property  of  his  principal,  or  the  avails  of  it,  than 
an  ordinary  agent.     He  has  his  lien  for  all  the  charges  growing  out  of  his 
extraordinary  responsibility  ;  but  it  differs  in  degree  only  from  that  of  other 
agents.     Thompson  v.  Perkins,  3  Mason,  232,   242 ;  Morris  v.  Cleasby,  4 
Maule  &  Selw.  560.     [Graham  v.  Ackroyd,  10  Hare,  192.]     The  selling 
under  a.  del  credere  commission  does  not,  in  law,  require  the  factor  to  antici- 
pate the  credit,  and  the  principal  is  entitled  to  have  the  amount  passed  to 
his  credit  only  when  the  sale  is  matured.     Per  Hubbard,  J.,  in  Upham  v. 
Lefavour,   11  Metcalf,  185.     See  the  remarks  of  Cowen,  J.,  in  Wolff  v. 
Koppel,  5  Hill  (N.  Y.),   458  ;  of  Mr.  Chancellor  Kent,  in  2  Kent,  Comm. 
624,  625,  and  notes ;  and  of  Mr.  Justice  Story,  in  Thompson  v.  Perkins,  3 
Mason,  236. 

2  Leverick  v.  Meigs,  1  Cowen,  645 ;  Story  on  Agency,  §  215 ;  Henbach 
v.  Rother,  2  Duer  (N.  Y.),  227 ;  Muhler  v.  Bohlens,  2  Wash.  C.  C.  378. 
But  see  Mackenzie  v.  Scott,  6  Bro.  Parl.  Cas.  by  Tomlins,  286.     If  the 
del  credere  factor  takes  depreciated  or  bad  paper,  he  must  make  it  good. 
Dunnell  v.  Mason,  1  Story,  C.  C.  543. 
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the  same  rights  as  if  he  were  the  real  principal.  Payment  to 
him  by  the  purchaser  will  therefore  discharge  the  latter  from 
all  liability  to  the  principal.1  So,  also,  the  purchaser,  in  such 
case,  may  consider  the  factor  as  principal,  and  set  off  any 
debt  due  from  the  factor  to  him  against  the  price  of  the 
goods.2  Yet,  if  before  all  the  goods  are  delivered,  and  be- 
fore any  part  of  them  is  paid  for,  he  be  informed  that  they 
do  not  belong  to  the  factor,  he  cannot  set  them  off  against 
a  debt  due  from  the  factor,  in  an  action  against  him  by  the 
principal.3  Whenever  the  factor  sells  in  his  own  name,  he 
may  bring  an  action  against  the  purchaser  for  the  price,  and 
prosecute  his  remedies  in  like  manner  as  if  he  were  actually 
the  principal ;  and  he  will  also  be  responsible  to  the  pur- 
chaser for  the  performance  of  his  part  of  the  contract ;  * 
where,  however,  the  party  dealing  with  a  factor,  gives  exclu- 
sive credit  to  him,  he  cannot  afterwards  have  recourse  to  the 
principal.5 

§  94.  But  although,  when  the  factor  contracts  in  his  own 
name,  he  is  entitled  to  sue  the  purchaser  personally,  and  to 
enforce  payment  from  him,  yet  his  rights  in  this  respect  may 
be  superseded  by  the  consignor,  and  the  latter  may  bring  his 
action  directly  against  the  purchaser,  although  the  purchaser 

1  Story  on  Agency,  §  112 ;  Drinkwater  v.  Goodwin,  Cowp.   256 ;  John- 
ston v.  Usborne,  11  Adol.  &  Ell.  549. 

2  Rabone   v.  Williams,  7  T.  R.  360 ;  George  v.  Claggett,  7  T.  R.  359 ; 
S.  C.,  1  Esp.  557;  Baring  v.  Corrie,  2  Barn.  &  Aid.  148;  Per  Curiam,  Is- 
berg  v.  Bowden,  8  Exch.  852,  859 ;  Sims  v.  Bond,  5  B.  &  Ad.  389,  393; 
Gardner  v.  Allen,  6  Alabama,  187 ;  Chitty,  Contr.  (ed.  1860)  244,  245. 

3  Moore  v.  Clementson,  2  Camp.  22 ;  Waring  v.  Favenc,  1   Camp.  85 ; 
Means  v.  Henderson,  1  East,  335 ;  Escott  v.  Milward,  7  T.  R.  361. 

4  Story  on  Agency,  §  112 ;  Drinkwater  v.  Goodwin,  Cowp.  256 ;  John- 
ston v.  Usborne,  11  Adol.  &  Ell.  549. 

5  Patterson  v.  Gandasequi,  15  East,  62  ;  Addison  v.  Gandasequi,  4  Taunt. 
514;  2  Kent,  Comm.  632  ;  Patapsco  Ins.  Co.  v.  Smith,  6  Har.  &  Johns.  171 ; 
French  v.  Price,  24  Pick.  13  ;  Clealand  v.  Walker,  11  Alabama,  1058  ;  Paige 
v.  Stone,  10  Metcalf,  169  ;  Green  ».  Tanner,  8  Metcalf,  411 ;  Rankin  v.  De- 
forest, 18  Barbour,  143 ;  Tiernan  v.  Andrews,  4  Wash.  C.  C.  567 ;  Ray- 
mond v.  Crown  &  Eagle  Mills,  2  Metcalf,  319.     [See  Smethurst  v.  Mitchell, 
1  El.  &  El.  622.] 


CH.  III.]  OF  CONTRACTS   OP  SALE   BY  FACTORS.  89 

dealt  with  the  factor,  as  owher,  in  good  faith ;  but,  in  such 
case,  the  purchaser  will  have  the  same  rights  as  if  he  were 
sued  by  the  factor,  and  may  treat  the  contract,  in  all  respects, 
as  if  the  factor  were  the  sole  principal.1  So,  also,  the  prin- 
cipal may  call  upon  the  purchaser  to  pay  over  the  money  to 
him  and  not  to  the  factor,  and  if  the  latter  should  pay  no 
heed  to  such  requisition,  he  would  render  himself  liable  to 
the  principal.2  If,  however,  exclusive  credit  be  given  to  the 
factor,  the  principal  could  not  interfere.  The  case  of  a  for- 
eign factor  is  also  an  exception  to  this  rule,  —  as,  between 
himself  and  the  purchaser,  the  presumption  is  that  the  credit 
is  given  to  the  factor ;  but  there  is  no  rule  of  law  which 
makes  the  factor  personally  liable  in  such  cases ;  and  ac- 
cordingly his  liability  will  always  depend  on  the  intention 
of  the  parties,  which  intention  is  to  .be  gathered  from  the 
terms  of  the  contract  itself,  or  explained  by  the  custom  or 
usage  of  trade,  where  any  such  can  be  shown  to  exist.3 
But  it  is  said  that  a  foreign  factor  may  in  all  cases  sue, 
in  his  own  name,  on  contracts  of  sale  or  purchase  made 
by  him.4  Another  exception  to  this  rule  also  obtains  in 
cases  where  the  lien  or  claim  of  the  factor  upon  the  prop- 

1  Story  on  Agency,  §  420,  and  cases  cited ;  Taintor  v.  Prendergast,  3 
Hill,  72;  Small  v.  Attwood,  1  Younge,  407,  452;  Leverick  v.  Meigs,  1 
Cowen,  645 ;  Smith  on  Merc.  Law,  135 ;  Stracy  v.  Deey,  7  T.  R.  361 ; 
George  v.  Claggett,  7  T.  R.  359 ;  Warner  v.  M'Kay,  1  Mees.  &  W.  595. 

2  Lisset  v.  Reave,  2  Atk.  394;  2  Kent,  Comm.  Lect.  41,  p.  632 ;  Parker 
v.  Donaldson,  2  Watts  &  Serg.  9 ;  Hogan  v.  Short,  24  Wendell,  458.     See 
Phelps  v.  Prothero,  16  Com.  B.  370 ;  Lapham  v.  Green,  9  Vermont,  407 ; 
Higdon  v.  Thomas,  1  Har.  &  Gill,  153 ;    Mower  v.  Pitts,  18  Maine,  361 ; 
Huntington  v.  Knox,  7  Gushing,  371 ;  Titcomb  v.  Seaver,  4  Greenl.  542 ; 
Chitty,  Contr.  (ed.  1860)  242-244,  and  notes. 

.  3  Kirkpatrick  v.  Stainer,  22  Wendell,  145 ;  Green  v.  Kopke,  18  Com.  B. 
549  ;  Mahoney  v.  Kekule,  14  Com.  B.  390 ;  2  Kent,  Comm.  630 ;  Heald  v. 
Kenworthy,  10  Exch.  739,  743 ;  Lennard  v.  Robinson,  5  Ellis  &  Bl.  125 ; 
Cook  ».  Wilson,  37  Eng.  Law  &  Eq.  361 ;  Chitty,  Contr.  (ed.  1860)  251, 
252,  and  in  note.  But  see  Story  on  Agency,  423 ;  Newcastle,  N".  C.,  v.  Red 
River  R.R.  Co.,  1  Rob.  (Louis.)  145;  Rogers  ».  March,  33  Maine,  106, 
112  ;  McKenzie  v.  Nevius,  22  Maine,  138. 
4  Bull.  N.  P.  130 ;  Story  on  Agency,  §  400. 
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erty  bought  or  sold,  or  its  proceeds,  equals  or  exceeds  the 
amount  of  value  thereof;  and  in  such  a  case  the  rights  of 
the  agent  are  paramount  to  those  of  the  principal ;  and  if 
the  purchaser,  after  notice  thereof,  pay  over  the  purchase- 
money  to  the  principal,  he  will  be  liable  therefor  to  the 
factor.1 

§  95.  Where  a  factor  receives  instructions,  he  is  bound  to 
comply  with  them  ; 2  and  if  he  sell  contrary  to  the  direction  of 
his  principal,  he  renders  himself  personally  responsible  for  the 
full  amount  of  the  debt.3  In  the  absence  of  express  instruc- 
tions, the  powers  of  the  factor  depend  upon  the  usage  of 
trade.4  A  factor  may,  therefore,  sell  upon  credit,  if  he  be 
justified  by  the  usage  of  trade  in  the  particular  business  in 
respect  to  which  he  is  agent.  But  in  a  case  where  such  is  not 
the  usage  of  trade,  he  cannot  sell  upon  credit  without  an  ex- 
press authority.5  So,  also,  he  cannot  allow  other  than  the 

1  Hudson  v.  Granger,  5  Barn.  &  Aid.  27,  32 ;  Story  on  Agency,  §  408, 
424 ;    Drinkwater  v.  Goodwin,  Cowp.  256 ;  Paley  on  Agency,  by  Lloyd, 
285,  288,  365,  366. 

2  See  Brown  v.  M'Gran,  14  Peters  (U.  S.),  480;  Marneld  v.  Douglass,  1 
Sandford,  360,  405 ;  S.  C.  nom.  Marneld  v.  Goodhue,  3  Comst.  62. 

3  Walker  v.  Smith,  4  Dall.  389  ;  Lausatt  v.  Lippincott,  6  Serg.  &  Rawle, 
392 ;  Barksdale  v.  Brown,  1  Nott  &  McCord,  517.     But  a  factor  would 
seem  to  be  justified  in  departing  from  precise  instructions  in  cases  of  unfore- 
seen and  unexpected  emergencies,  if  he  acts  in  good  faith  and  for  the  certain 
benefit  of  his  principal.     Davis  v.  Waterman,  10  Vermont,  526  ;  Judson  v. 
Sturges,  5  Day,  556 ;  Williams  v.  Shackleford,  16  Alabama,  318 ;  Perez  v. 
Miranda,  19  Martin,  494;  Drummond  v.  Wood,  2  Caines,  310  ;  Forrestierv. 
Bordman,  1  Story,  C.  C.  43.     [Greenleaf ».  Moody,  13  Allen,  363  (1866).] 

4  Etheridge  v.  Binney,  9  Pick.  272 ;    Clark  v.  Van  Northwick,  1  Pick. 
343 ;  West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick.  225 ;    Goodenow  v. 
Tyler,  7  Mass.  36 ;    see  cases  cited  in  the  succeeding  notes ;    Dwight  v. 
Whitney,  15  Pick.  179;  Evans  v.  Potter,  2  Gallison,  13.     See  Johnston 
v.  Usborne,  11  Ad.  &  Ellis,  549,  557 ;  Dickinson  v.  Lilwall,  4  Camp.  279 ; 
Le  Roy  v.  Beard,  8  Howard  (U.  S.),  451,  467. 

6  Forrestier  v.  Bordman,  1  Story,  43 ;  Greely  v.  Bartlett,  1  Greenl.  172 ; 
Scott  v.  Surman,  Willes,  400;  Van  Alen  v.  Vanderpool,  6  Johns.  69; 
Goodenow  v.  Tyler,  8  Mass.  36 ;  Burrill  v.  Phillips,  1  Gall.  360 ;  Houghton- 
v.  Matthews,  3  Bos.  &  Pul.  489 ;  Hapgood  v.  Batcheller,  4  Metcalf,  573, 
576 ;  Pourie  v.  Fraser,  2  Bay,  269 ;  Hamilton  v.  Cunningham,  2  Brock.  331 ; 
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usual  terms  of  credit.  If,  therefore,  after  the  usual  term  of 
credit  has  expired,  he  take  a  note  payable  to  himself  at  a 
future  day,  he  renders  himself  personally  liable.1  But,  where 
he  complies  with  the  usage,  he  is  not  liable,  although  injury 
ensue.2  Thus,  where  a  factor,  with  orders  to  sell  for  cash,  sold 
and  delivered  the  goods,  but,  according  to  the  usage,  did  not 
send  in  his  bill  until  the  next  day,  before  which  time  the  pur- 
chaser had  become  insane  and  did  not  pay  it,  it  was  held,  that 
the  sale  was  binding  on  the  principal.3 

§  96.  Where  a  factor,  being  duly  authorized  to  sell  on  credit, 
takes  a  promissory  note  payable  to  himself,  he  takes  it  in  trust 
for  his  principal,  and  subject  to  his  order,  and  he  would  not  be 
personally  liable  thereon  in  the  event  of  the  insolvency  of  the 
purchaser  before  payment.4  If,  in  such  a  case,  the  factor  had 
guaranteed  the  sale,  the  principal  would  nevertheless  be  en- 
titled to  claim  the  note,  or  to  give  notice  to  the  purchaser  not 
to  pay  it  to  the  factor.  So,  also,  if  the  factor,  in  such  a  case, 

Chitty,  Contr.  (ed.  1860)  236,  237,  and  notes.  If,  in  such  a  case,  the  agent 
does  sell  upon  credit,  without  express  authority,  he  renders  himself  respon- 
sible to  his  principal  for  the  full  amount  of  the  debt.  Barksdale  v.  Brown,  1 
Nott  &  McCord,  517  ;  Walker  v.  Smith,  4  Dallas,  389.  And  the  principal 
may  also  maintain  trover  against  the  vendee.  Holt,  C.  J.,  Anon.,  12  Mod. 
514;  Wayne,  J.,  in  Warner  v.  Martin,  11  Howard  (U.  S.),  225. 

1  Wiltshire  v.  Sims,  1  Camp.  258 ;  State  of  Illinois  v.  Delafield,  8  Paige, 
527;  S.  C.,  26  Wendell,  192;  2  Kent,  Comm.  622,  623. 

2  Goodenow  v.  Tyler,  7  Mass.  36 ;    Greely  v.  Bartlett,  1  Greenl.  175 ; 
Dwight  v.  Whitney,  15  Pick.  179 ;  Tarlton  u.  McWhorter,  5  Stew.  &  Port. 
289 ;    Hapgood  v.  Batcheller,  4  Metcalf,  573 ;    Story  on  Contracts,  §  354 
(3d  edition) . 

3  Clark  v.  Van  Northwick,  1  Pick.  343. 

4  Messier  v.  Amory,  1  Yeates,  540;  Goodenow  v.  Tyler,  7  Mass.  36; 
Scott  v.  Surman,  Willes,  400 ;  2  Kent,  Comm.  Lect.  41,  p.  623 ;  Titcomb  v. 
Seaver,  4  Greenl.  542 ;  Edmond  v.  Caldwell,  3  Shepley,  340  ;    Hapgood  v. 
Batcheller,  4  Metcalf,  573 ;  West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick. 
225 ;  Pitts  v.  Mower,  18  Maine,  361 ;  Tarlton  v.  McWhorter,  5  Stew.  & 
Port.  284 ;  Kidd  v.  King,  5  Alabama,  84 ;  Dwight  v.  Whitney,  15  Pick.  179. 
See  Symington  v.  McLin,  1  Dev.  &  Bat.  291.     But  if  the  factor  sells  on 
credit,  and  when  the  credit  expires,  takes  a  note  payable  to  himself,  he  will 
be  liable  personally  to  his  principal.     Hosmer  v.  Beebe,  2  Martin  (N.  S.), 
368. 
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should  fail  or  die,  the  note  would  not  pass  to  his  assignees  or 
representatives,  but  would  enure  to  the  benefit  of  the  principal ; 
and  if  his  assignees  or  representatives  should  receive  payment 
thereof,  or  should  refuse  to  surrender  it  to  the  principal,  they 
would  be  personally  liable  to  him.1  In  such  a  case,  however,  if 
the  party  purchasing  from  the  factor,  did  so  without  knowledge 
of  the  principal,  he  would  be  discharged  by  payment  to  the 
administrators  or  representatives  of  the  factor.2  The  note 
would,  however,  be  subject,  as  we  shall  see,  to  the  lien  of  the 
factor  for  his  commission  and  expenses.3 

§  97.  In  the  next  place,  the  factor  has  possession  of  the 
goods,  and  a  special  property  therein  ;  and  in  virtue  thereof  he 
has  a  lien  upon  them  and  their  proceeds,  and  the  securities 
given  therefor,  not  only  for  his  expenses  and  commissions  in 
relation  thereto,  but  for  the  balance  of  his  general  account.4 
In  this  respect,  usage  has  enlarged  his  rights  beyond  what  is 
generally  allowed  to  agents,  in  as  far  as  the  ordinary  lien  of  an 
agent  is  a  particular  lien,  but  his  is  a  general  lien.  Again,  he 
has  a  lien  for  all  liabilities  fairly  incurred  by  him  in  the  course 
of  his  agency,  whether  they  be  by  advances  and  payment,  or 
by  losses,  or  by  guaranty,  or  otherwise.5  So,  also,  his  lien  for 
any  advances  or  liabilities,  which  he  may  have  incurred  in 

1  De  Valengin  y.  Duffy,  14  Peters,  290 ;  Godfrey  v.  Furzo,  3  P.  Wms. 
185 ;  Ex  parte  Dumas,  1  Atk.  234 ;  Tooke  v.  Hollingsworth,  5  T.  R.  226 ; 
Scott  v.  Surman,  Willes,  400;    Kip  v.  Bank  of  N.  York,  10  Johns.  53; 
Thompson  v.  Perkins,  3  Mason,  232. 

2  De  Valengin  v.  Duffy,  14  Peters,  290. 

3  See  Towns  v.  Birchett,  12  Leigh,  173. 

4  Story  on  Agency,  §  376,  and  cases  cited ;  2  Kent,  Comm.  Lect.  41,  p. 
640 ;  Drinkwater  v.  Goodwin,  Cowp.  251 ;  Colley  v.  Merill,  6  Greenl.  50 ; 
Brander  v.  Phillips,  16  Peters,  129 ;  Foxcroft  v.  Devonshire,  2  Burr.  931 ; 
Houghton  v.  Matthews,  3  Bos.  &  Pul.  485 ;    Stevens  v.  Robins,  12  Mass. 
182 ;  Olive  v.  Smith,  5  Taunt.  56 ;  Walker  v.  Birch,  6  T.  R.  258 ;  Wey- 
mouth  v.  Boyer,  1  Ves.  Jr.  416  ;  Hammond  v.  Barclay,  2  East,  227  ;  Kruger 
v.  Wilcox,  Ambl.  252  ;  Godin  v.  London  Ass.  Co.,  1  Burr.  494 ;  Williams  v. 
Littlefield,  12  Wendell,  362  ;  Holbrook  v.  Wight,  24  Wendell,  169  ;    Bryce 
v.  Brooks,  26  Wendell,  367 ;  Knapp  v.  Alvord,  10  Paige,  205. 

6  Ibid. ;  Bryce  v.  Brooks,  26  Wendell,  367. 
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respect  to  goods,  attaches  not  only  to  those  in  his  possession  [as 
factor 1] ,  but  to  those  which  are  on  their  way  to  him  at  the  death 
of  the  consignor.2  So,  also,  when  he  has  sold  the  goods,  his  lien 
will  attach  to  the  price  in  the  hands  of  the  purchaser,  and  he 
may,  in  so  far,  insist  upon  payment  thereof  to  him,  instead  of  the 
principal ;  and  if  his  lien  exceed  or  equal  in  amount  the  price, 
he  may  prevent  the  purchaser  from  paying  any  portion  of  it  to 
the  principal.3  But  to  entitle  himself  to  this  latter  lien,  he  is 
bound  to  give  notice  to  the  purchaser  not  to  make  payment  to 
the  principal.4  His  lien  is,  however,  strictly  confined  to  debts 
created  in  the  course  of  the  agency.5 

§  98.  Where  a  factor  makes  advances,  or  incurs  liabilities, 
upon  a  consignment  of  goods,  he  may  sell  them,  in  the  exercise 
of  a  sound  discretion,  and  according  to  the  general  usage,  and 
reimburse  himself  for  all  expenses  and  liabilities  out  of  the 
proceeds  of  the  sale  ;  and  the  consignor  cannot  interfere,  unless 
there  be  some  existing  arrangement  between  himself  and  the 
factor,  which  controls  or  varies  this  right.6  Thus,  if  contempo- 
raneously with  the  consignment,  and  with  the  advances  and 
liabilities,  orders  be  given  by  the  consignor,  which  are  assented 
to  by  the  factor,  that  the  goods  shall  not  be  sold  until  a  certain 
fixed  time,  the  factor  is  bound  by  such  agreement,  and  cannot 
sell  even  to  reimburse  himself  for  his  liabilities  and  advances, 
until  such  time  has  elapsed.7  So,  also,  if  orders  be  transmitted 

1  [Dixon  v.  Stansfield,  10  Com.  B.  398 ;  Elliot  v.  Bradley,  23  Vermont, 
217.] 

2  Story  on  Agency,  §  377  ;  Hammond  v.  Barclay,  2  East,  227  ;  Paley  on 
Agency,  by  Lloyd,  140.  [SeeNesmithv.  Dyeing  &c.  Co.,  1  Curtis,  C.  C.  130.] 

3  Story  on  Agency,  §  407 ;  Drinkwater  v.  Goodwin,  Cowp.   251,   255 ; 
Hudson  v.  Granger,  5  Barn.  &  Aid.  27,  32,  34;  Ante,  §  96. 

4  Drinkwater  v.  Goodwin,  Cowp.  251 ;  Coppin  v.  Walker,  7  Taunt.  237 ; 
Coppin  v.  Craig,  7  Taunt.  243 ;  Atkyns  v.  Amber,  2  Esp.  493 ;   3  Chitty  on 
Comm.  &  Man.  211 ;  Story  on  Agency,  §  407.  5  Ibid. 

6  Brander  v.  Phillips,  16  Peters,  129 ;  Brown  v.  M'Gran,  14  Peters,  479. 

7  Pothonier  v.  Dawson,  1  Holt,  383 ;    Graham  v.  Dyster,  6  Maule  & 
Selw.  1,  4,  5 ;  Brown  v.  M'Gran,  14  Peters,  495 ;  Blot  v.  Boiceau,  1  Sandf. 
(S.  C.)  Ill;  Smart  v.  Sanders,  3  Com.  B.  380;  Marfield  v.  Douglass,  1 
Sandf.  (S.  C.)  360.     But  see  Parker  v.  Brancker,  22  Pick.  46,  in  which  a 
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not  to  sell  under  a  fixed  price,  and  they  are  assented  to,  the 
factor  cannot  sell  to  reimburse  himself  for  his  liabilities  and 
advances,  unless,  after  due  notice,  the  consignor  refuse  to  pro- 
vide any  other  means  to  reimburse  the  factor ; 1  and  if  he  do 
sell,  without  notice  or  demand,  he  will  be  liable  to  the  consignor 
for  damages.2  And,  indeed,  in  no  case  can  the  factor  sell  con- 
trary to  orders,  so  long  as  the  consignor  stands  ready  to  dis- 
charge his  advances  and  liabilities.3  But  where  a  consignment 
is  made  without  specific  orders  as  to  time  and  mode  of  sale, 
and  the  factor  incurs  liabilities  and  makes  advances,  the  con- 
signor cannot,  by  subsequent  orders  given  after  the  liabilities 
are  incurred,  or  the  advances,  are  made,  suspend  or  control  the 
factor's  right  of  sale  for  the  purpose  of  reimbursing  himself 
therefor,  except  so  far  as  respects  the  surplus  of  the  consign- 
ment, not  necessary  to  cover  the  liabilities  and  advances.4  This 
right  of  the  factor  would  especially  obtain  in  cases  where  the 
consignor  becomes  insolvent,  and  where,  therefore,  the  consign- 
ment constitutes  the  only  fund  for  indemnity.5 

relaxation  of  this  rule  was  held  to  obtain  in  favor  of  cases  where,  by  reason 
of  an  untoward  state  of  the  market,  the  just  expectations  of  both  parties 
had  been  defeated ;  in  which  case,  the  factor  was  held  to  be  empowered  to 
sell,  after  a  demand  on  his  principal  of  repayment  and  his  neglect  to  repay. 
See  also  Frothingham  v.  Everton,  12  N.  Hamp.  289  ;  Porter  v.  Patterson, 
15  Penn.  State,  229  ;  Marfield  v.  Goodhue,  3  Comstock,  62  ;  Blot  v.  Boiceau, 
3  Comstock,  87 ;  Chitty,  Contr.  (ed.  1860)  226,  and  note. 

1  Parker  v.  Brancker,  22  Pick.  46;  Brown  v.  M'Gran,  14  Peters,  495; 
Tucker  v.  Wilson,  1  P.  Wms.  261 ;  Lockwood  v.  Ewer,  2  Atk.  303 ;   Hart 
v.  Ten  Eyck,  2  Johns.  Ch.  100 ;  Frothingham  v.  Everton,  12  N.  Hamp.  239. 

2  Frothingham  v.  Everton,  12  BT.  Hamp.  239  ;    Parker  v.  Brancker,  22 
Pick.  40. 

3  Brown  v.  M'Gran,  14  Peters,  495 ;    Pothonier  v.  Dawson,  1  Holt,  383  ; 
Graham  v.  Dyster,  6  Maule  &  Selw.  1,  4,  5.     The  English  doctrine  goes 
further  than  this,  and  denies  to  the  factor  the  right  to  sell  contrary  to  his 
principal's  orders,  although  the  latter  neglect,  on  request,  to  repay  his  ad- 
vances.    Smart  v.  Sanders,  3  C.  B.  380;    S.  C.,  5  Ib.  894;  Chitty,  Contr. 
(ed.  1860)  226.     [Directly  approved  in  De  Comas  v.  Prost,  3  Moore,  P.  C. 
(N.  S.)  158  in  1865.     Unless  there  be  a  usage  to  that  effect.     See  Kirchen 
v.  Venus,  12  Moore,  P.  C.  361 ;  Lewis  v.  Marshall,  7  M.  &  G.  729.] 

4  Ibid.     Marfield  v.  Douglass,  1  Sandf.  S.  C.  360. 

5  Ibid.     The  same  general  rules  as  to  the  duties  and  powers  of  a  factor 
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§  98  a.  But  where  goods  have  been  consigned  to  a  factor  for 
sale,  the  transaction  would  seem  to  import  an  obligation  on  the 
part  of  the  consignor  to  give  a  reasonable  credit,  so  far  as  con- 
cerns a  sale  of  the  goods,  for  all  advances  made  thereon  by  him, 
even  although  the  consignment  were  made  without  stipulations 

are  laid  down  in  the  Code  de  Commerce  of  Holland,  arts.  80-83,  from 
which  we  quote  the  following  passage,  translated  by  authority  from  the 
Dutch  original :  "  Le  commissionnaire  (art.  80)  pour  toutes  les  actions  qu'il 
aurait  a  exercer  contre  son  commettant,  tant  pour  le  remboursement  de  ses 
avances,  interets  et  frais,  que  pour  les  obligations  courantes  qu'il  a  contracted 
pour  lui;1  aura  un  privilege  sur  la  valeur  des  marchandises  ou  effets  que  le 
commettant  lui  a  expedies  de  1'etranger  pour  £tre  vendus  pour  son  compte, 
s'ils  se  trouvent  a  sa  disposition  dans  ses  magasins  ou  dans  un  depot  public, 
ou  s'ils  se  trouvent  en  sa  possession  de  quelque  autre  maniere,  ou  si,  avant 
leur  arrivee,  il  peut  constater  1'expedition  qui  lui  en  a  e'te  faite  par  un  con- 
naissement  ou  par  une  lettre  de  voiture."  "  Le  meme  privilege  (art.  81) 
appartient  au  commissionnaire  auquel  ont  etc  envoyes  des  marchandises  ou 
effets  dans  le  meme  but,  d'un  autre  lieu  situe  dans  1'interieur  du  royaume, 
mais  seulement  et  exclusivement  pour  ses  avances,  interets  et  frais,  ou  pour 
les  obligations  qu'il  a  contractees  par  rapport  aux  marchandises  ou  effets  sur 
lesquels  il  veut  exercer  son  privilege."  "  Si  les  marchandises  ou  effets  (art. 
82)  bnt  ete  vendus  et  livres  pour  le  compte  du  commettant,  le  commission- 
naire se  remboursera  sur  le  produit  de  la  vente  du  montant  de  ses  avances, 
interets  et  frais,  par  preference  aux  autres  creanciers  du  commettant.'"  "  Si 
le  commettant  (art.  83)  a  envoye*  de  1'etranger  au  commissionnaire  des  mar- 
chandises ou  effets,  avec  ordre  de  les  tenir  en  depot  a  sa  disposition,  ou  bien 
s'il  a  limite  son  pouvoir  de  les  vendre,  et  si  le  premier  est  reste  en  demeure 
de  satisfaire  aux  obligations  pour  lesquelles  il  est  accorde  un  privilege  aux 
termes  de  1'art.  80,  le  commissionnaire  pourra,  sur  la  production  des  preuves 
necessaires,  et  sur  une  simple  requ&te,  obtenir  du  tribunal  d'arrondissement 
de  son  domicile1,  de  faire  vendre  les  marchandises  ou  effets  sur  lesquels  il 
est  privilegie,  en  vente  publique,  ou  par  deux  courtiers  nomme*s  par  le  tri- 
bunal, suivantle  cours  de  la  bourse  ou  du  marche ;  et  cela  soit  en  totalite, 
soit  en  telle  partie  que  le  juge  ordonnera,  selon  le  montant  de  la  dette." 2 


1  This  power,  which  is  in  the  nature  of  a  general  lien,  is  not  given  by  the  correspond- 
ing article  of  the  French  Code  de  Commerce  (No.  93),  or  by  any  of  the  excellent  dis- 
positions of  the  Spanish  code  with  respect  to  the  rights  and  liabilities  of  factors. 

2  No  such  power  is  given  by  the  French  code;  and  the  Spanish  code  (art.  127)  says,  ab- 
solutely and  without  exception,  "  El  commisionario  debe  sujetarse  en  el  desempeno  de 
su  cargo,  cualquiera  sea  la  naturaliza  de  este,  a  las  instrucciones  que  haya  recibido  de 
su  comitente."    And  the  language  of  art.  129  is  still  stronger:  "Peroen  ningun  caso 
podra  obrar  el  comisionista  contra  la  disposicion  aspesa  de  su  comitente." 
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as  to  price,  time,  or  mode  of  sale.1  If,  therefore,  he  should 
proceed  to  sell  the  goods  at  once,  so  as  to  sacrifice  the  interests 
of  the  consignor,  without  previous  demand  of  payment  for  his 
advances,  he  would  expose  himself  to  a  claim  for  damages.2 
But  he  is  only  bound  to  wait  a  reasonable  time  ;  and  he  may 
then  proceed  to  sell,  in  the  exercise  of  a  sound  discretion  and 
in  good  faith,  without  demanding  repayment  of  his  advances 
by  the  principal,  or  notifying  to  him  an  intention  to  sell.3  Yet 
the  consignor  is  not  bound  to  wait  until  the  sale  of  the  goods, 
or  to  depend  thereon  solely  for  his  advances,  but  may  immedi- 
ately maintain  an  action  therefor,  unless  there  be  an  agreement 
to  the  contrary.4 

§  98  b.  When  the  factor  is  expressly  ordered  not  to  sell  at 
all,  and  he  violates  his  instructions,  the  damages  would  be  the 
difference  between  the  actual  price  received  and  the  highest 
price  the  article  bore  in  the  market  between  the  reception  of  the 
instructions  and  the  commencement  of  the  suit ;  provided  the 
suit  -be  commenced  within  a  reasonable  period  after  the  trans- 
action.5 But  where  he  is  ordered  to  sell  at  a  fixed  price,  and 
he  violates  his  instructions,  the  measure  of  damages  would  be 
the  difference  between  the  price  obtained  on  the  sale,  and  the 
minimum  price  limited  by  his  instructions.6 

§  99.  If,  however,  no  advances  have  been  made,  and  no  lia- 
bilities incurred  by  the  factor,  he  is  bound  to  obey  the  exact 
orders  of  the  consignor,  and  the  consignor  has  a  right  to 

1  Upham  v.  Lefavour,  11  Metcalf,  183 ;  Frothingham  v.  Everton,  12  N. 
Hamp.  239. 

2  Ibid. ;  Per  Shaw,  C.  J.,  in  Shaw  v.  Stone,  1  Gushing,  248 ;  Stierneld  v. 
Holden,  4  B.  &  C.  5. 

3  Marfield  v.  Douglass,  1   Sandf.  S.   C.  360.      This  doctrine  does  not, 
however,  obtain  in  England.      See  Smart  v.  Sanders,  5  C.  B.  894  [De 
Comas  v.  Prost,  3  Moore,  P.  C.    (N.  S.),  158  (1865),  unless  there  be  a 
usage.] 

4  Upham  v.  Lefavour,  11  Metcalf,  174 ;  Beckwith  v.  Sibley,  11  Pick.  482. 
«  Marfield  v.  Douglass,  1  Sandf.  S.  C.  360. 

6  Blot  v.  Boiceau,  1  Sandf.  S.  C.  Ill ;  Frothingham  v.  Everton,  12  1ST. 
Hamp.  239.  [See  Maynard  v.  Pease,  100  Mass.  555  (1868).] 
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control    the    sale    according   to   his   pleasure   from   time   to 
time.1 

§  100.  A  factor  is  bound,  unless  in  the  excepted  case  before 
mentioned,  where  advances  have  been  made,  to  obey  the  orders 
of  his  consignor  exactly,  if  they  be  imperative  and  not  discre- 
tionary ;  and  he  is  liable  for  any  injury  resulting  from  a 
breach  of  orders,  however  proper  his  motives  may  have  been.2 
Thus,  where  a  merchant  in  Philadelphia  sent  to  his  correspond- 
ent at  Bordeaux  a  cargo  of  coffee,  with  orders  to  "  make  sale 
of  the  coffee  immediately  on  arrival,  and  forward  the  returns 
in  the  articles  mentioned  below,  in  the  same  vessel,"  it  was 
held,  that  the  agent  was  bound  to  sell  immediately  on  the 
arrival  of  the  cargo,  and  that  he  had  no  right  to  exer- 
cise any  discretion  in  respect  to  whether  the  sale  was  advis- 
able or  not.3  Where,  however,  the  agent  acts  only  under 
general  instructions,  and  has  discretionary  power,  he  is 
bound  to  exercise  reasonable  care  and  prudence,  to  do  what 
is  for  the  interest  of  his  principal.  And  if  injury  result 
from  his  want  of  ordinary  diligence,  he  will  be  responsible, 
although  he  may  have  neither  been  guilty  of  fraud,  nor  of 
such  gross  negligence  as  to  carry  with  it  the  insignia  of  fraud.4 
The  general  measure  of  diligence  required  of  a  factor  as  to  his 
consignments  is  ordinary  diligence,  and  he  is  bound  to  exercise 
as  much  care  and  attention  in  relation  thereto,  as  to  his  own 
private  property.5  It  is  not  necessary  in  all  cases,  that  the 
consignor  should  give  an  order  in  the  form  of  a  command,  in 
order  to  make  it  the  duty  of  the  factor  to  obey  it ;  for,  in  the 

1  Brown  v.  M'Gran,  14  Peters,  495;  Courcier  v.  Ritter,  4  Wash.  C.  C, 
559 ;  Manella  v.  Barry,  3  Cranch,  415, 

2  Manella  v.  Barry,  3  Cranch,  415 ;  Courcier  v.  Ritter,  4  Wash.  C.  C. 
559 ;  Short  v.  Skipwith,  1  Brock.  C.  C.  103 ;  Marfield  v.  Douglass,  1  Sandf. 
S.  C.  360. 

3  Courcier  v.  Ritter,  4  Wash.  C,  C.  559. 

4  Burrill  v.  Phillips,  1  Gallison,  C.  C.  360 ;  Evans  v.  Potter,  2  Gallison, 
13;  Porter  v.  Blood,  4  Pick.  54;  Marfield  v.  Douglass,   1  Sandf.  S.  C. 
360. 

5  Ibid. ;  Post,  §  102 ;  Brown  v.  Arrott,  6  Watts  &  Serg.  402. 
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case  of  a  simple  consignment  of  goods,  without  any  interest 
therein  on  the  part  of  the  consignee,  or  any  advance  or  liabil- 
ity incurred  thereon,  the  expression  of  a  wish  by  the  consignor 
may  fairly  be  presumed  to  be  an  order ; 1  and  any  answer  by 
the  factor  to  the  effect  that  he  had  noted  the  wish,  would  be 
construed  to  be  an  assent  thereto.2  But  where  advances  have 
been  made,  and  liabilities  incurred,  in  respect  of  any  consign- 
ment, the  factor  has  a  lien  thereupon,  and  may,  therefore,  re- 
fuse to  obey  subsequent  orders,  which  would  destroy  his  lien, 
unless  the  consignor  give  him  other  security,  or  be  willing  to 
pay  him  therefor.  But  if  he  have  received  the  goods  subject 
to  certain  orders,  he  is  bound  to  observe  those  orders,  unless, 
after  reasonable  notice,  the  consignor  refuses  or  neglects  to 
indemnify  him  for  his  advances.3  He  cannot,  however,  retain 
more  than  sufficient  to  indemnify  him ;  and  if  he  retain  the 
whole,  contrary  to  orders,  because  of  a  lien  for  a  small  amount, 
he  will  be  responsible.4 

§  101.  Where  general  authority  is  given  to  a  factor  to  buy 
and  sell,  he  is  considered  as  a  general  agent,  and  his  acts  will 
be  binding  on  his  principal,  whether  he  have  violated  his  pri- 
vate instructions  or  not.5  So,  also,  factors  employed  to  do 
certain  acts,  have  incidental  authority  to  bind  their  principal, 
by  any  acts  conducing  to  the  proper  performance  of  their 
duty.6  Thus,  if  a  factor  be  employed  to  ship  goods  for  his 

1  Brown  v.  JVTGran,  14  Peters,  494;  Marfield  v.  Douglass,  1  Sandf.  360, 
405;  S.  C.,  3  Comstock,  62.  2  Ibid. 

3  Ante,  §  98 ;  Jolly  v.  Blanchard,!  Wash.  C.  C.  252 ;  Parker  v.  Branck- 
er,  22  Pick.  40;  Williams  v.  Littlefield,  12  Wendell,  362,  370;  Holbrook 
v.  Wright,  24  Wendell,  169 ;  Story  on  Agency,  §  374. 

4  Jolly  v.  Blancbard,  1  Wash.  C.  C.  252. 

6  Story  on  Agency,  §  110;  2  Kent,  Comm.  p.  619,  620. 

6  Story  on  Agency,  §  110;  Paley  on  Agency,  by  Lloyd,  241 ;  Lausatt  v. 
Lippincott,  6  Serg.  &  Rawle,  386;  Cockran  v.  Irlam,  2  Maule  &  Selw. 
301,  note,  303.  An  agent  is  incidentally  allowed  to  bind  his  principal,  by 
such  subordinate  acts  as  are  necessarily  or  usually  employed  in  carrying  into 
effect  the  object  of  the  principal  power ;  unless,  that  is,  such  presumptive 
power  have  been  expressly  negatived  by  the  latter.  See  Howard  v.  Baillie, 
H.  Bl.  618,  620 ;  Valentine  v.  Piper,  22  Pick.  85,  92 ;  Temple  v.  Pom- 
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principal,  he  is  authorized  to  bind  the  latter  to  the  payment  of 
freight. 

§  102.  A  factor  is  bound  to  keep  the  goods  intrusted  to  him 
with  the  same  care  as  a  prudent  man  would  bestow  upon  them, 
if  they  were  his  own. 

§  102  a.  A  factor  is  bound  to  give  the  unbiassed  use  of  his 
discretion  and  judgment  to  his  principal,  to  keep  the  property 
of  his  principal  unmixed  with  that  belonging  to  others,  —  to 
keep  and  render  true  accounts,  and  to  keep  his  principal  in- 
formed  of  all  facts  material  to  his  interests ; l  if  loss  occur 
through  neglect  of  these  duties,  the  factor  becomes  personally 
responsible.  The  measure  of  his  diligence  is  ordinary  dili- 
gence.2 He  is  not,  therefore,  liable  for  unavoidable  accidents, 
happening  without  his  default,  such  as  robbery  or  fire  ;  but  if 
the  loss  accrue  through  his  gross  negligence,  or  unreasonable 
want  of  care,  he  will  be  responsible.3  The  question  has  been 
much  discussed,  as  to  his  duties  and  authority,  in  regard  to 
insuring  the  goods  consigned  to  him,  and  it  now  seems  to  be 
settled,  that  he  has  authority  to  insure  them,  not  only  to  the 
extent  of  his  own  interest,  but  also  in  behalf  of  his  principal.4 
Whether,  if  he  be  a  mere  naked  consignee  to  take  possession 


roy,  4  Gray,  128  ;  Hatch  v.  Taylor,  10  N.  Hamp.  538.  A  general  power 
to  purchase  art  article  implies  a  power  to  rescind  the  contract,  if  it  becomes 
expedient  to  do  so.  Anderson  v.  Coonley,  21  Wendell,  279.  So  an  agent 
to  sell  may,  with  the  assent  of  the  vendee,  rescind  the  contract,  and  make  a 
different  one.  Scott  v.  Wells,  6  Watts  &  S.  357.  An  agent  to  sell  may,  as  a 
necessary  incident,  receive  so  much  of  the  purchase-money  as  is  to  be  paid  in 
hand.  Yerby  v.  Grisby,  9  Leigh,  387  ;  Peck  v.  Herriott,  6  Serg.  &  R.  140. 
So  he  may  make  an  equitable  deduction  from  the  stipulated  price,  by  way  of 
settlement,  which  will  be  binding  on  his  principal.  Taylor  v.  Nussbaum,  2 
Duer  (N.Y.),  302. 

1  Clarke  v.  Tipping,  9  Beavan,  294;  Brown  v.  Arrott,  6  Watts  &  Serg. 
402. 

2  Evans  v.  Potter,  2  Gall.  13. 

3  See  Caffrey  v.  Darby,  6  Ves.  496;  Hays  v.  Stone,  7  Hill,  136;  Davis 
v.  Garrett,  6  Bing.  716 ;  Evans  v.  Root,  3  Selden,  186 ;  Stewart  v.  Frazier, 
5  Alabama,  114. 

4  Story  on  Agency,  §  111. 
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of  the  goods  with  no  power  to  sell,  he  would  have  a  right  to 
insure,  is  more  questionable,  and  does  not  seem  yet  to  have 
been  directly  adjudicated.1  As  to  his  duty  in  respect  of  insur- 
ance, it  seems  also  to  be  settled,  that  he  is  only  bound  to  in- 
sure, in  case  he  has  either  received  express  orders  so  to  do,  or, 
in  case  such  an  order  is  to  be  implied  from  a  previous  course 
of  dealing  between  the  parties,  or  from  the  usage  of  trade.2 
Where  such  an  order  is  either  expressly  or  impliedly  given,  he 
will  be  responsible  for  any  damage  or  loss  which  may  result 
from  his  neglect  to  insure.  And  where  it  is  his  duty  to  insure 
he  is  bound  to  give  notice  to  his  principal,  in  case  of  his  ina- 
bility to  procure  insurance.3  He  may  insure  in  his  own  name, 
or  in  the  name  of  the  principal ;  and  if  he  elect  the  former,  he 
may,  in  case  of  loss,  recover  of  the  underwriters  the  whole 
amount  of  the  value  of  the  property  insured ;  and  the  surplus, 
beyond  his  own  interest,  will  be  a  resulting  trust  for  the  bene- 
fit of  his  principal.4 

§  103.  In  the  next  place  a  factor  cannot  delegate  his  office 
to  another,  because  it  is  an  office  of  personal  trust ;  .unless, 
with  the  express  authority  of  his  principal,  or  with  his  implied 
authority  arising  from  some  usage  in  the  trade,  or  from  the 
particular  circumstances  of  the  case.5  He  cannot  send  away 

1  Story  on  Agency,  §  111 ;  Wolfe  v.  Horncastle,  1  Bos.  &  Pul.  323 ;  Lu- 
cena  v.  Crawford,  3  Bos.  &  Pul.  98 ;  5  Bos.  &  Pul.  324;  Cornwall  v.  Wil- 
son, 1  Ves.  509.     See,  also,  particularly,  De  Forest  u.  The  Fulton  Ins.  Co., 

1  Hall,  84,  100-136. 

2  Story  on  Agency,  §  111 ;  Smith  on  Merc.  Law,  97  ;  Smith  v.  Lascelles, 

2  T.  R.  189 ;  Crawford  v.  Hunter,  8  T.  R.    13 ;  French  v.  Backhouse,  5 
Burr.  2727;  Morris  v.  Summerl,  1  Cond.  Marsh,  on  Ins.   301,  and  note; 
Randolph  v.  Ware,   3  Cranch,  503 ;  Columbian  Ins.   Co.  v.  Lawrence,  2 
Peters,  49;  Smith  v.  Cadogan,  2  T.  R.  188;  Wallace  v.  Tellfayer,  2  T.  R. 
188,  notes. 

3  Callendar  v.  Olerich,  5  Bing.  N.  C.  63. 

4  Story  on  Agency,  §  111,  272,  394. 

5  Catlin  v.  Ball,  4  Camp.  183 ;  Solly  v.  Rathbone,  2  Maule  &  Selw.  298  a ; 
Story  on  Agency,  §  34  a;  Cockran  «.  Irlam,  2  Maule  &  Selw.  301,  n. ;  Po- 
thier,  Pand.  Lib.  14,  tit.  1,  n.  2,  3;  Henderson  v.  Barnwell,  1  Younge  & 
Jerv.  387 ;  Trueman  v.  Loder,  11  Adol.  &  E.  589,  594;  Warner  v.  Martin, 
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to  another  person  the  goods  consigned  to  him  for  sale  at  a 
particular  place,  although  he  is  unable  to  sell  them  there.1 
But  wherever  a  right  to  delegate  his  authority  is  necessarily 
implied  in  his  orders,  he  may  exercise  such  right ;  as,  if  he 
be  ordered  to  recover  a  debt,  he  is  authorized  to  employ  proper 
legal  agents.2  So,  also,  he  cannot,  unless  specially  authorized, 
barter  the  goods  of  his  principal.3 

§  104.  So,  also,  it  is  now  settled,  although  it  was  for  a  long 
time  a  subject  of  doubt,  that  a  factor  cannot  pledge  the  goods 
of  his.  principal  for  his  own  debts  and  liabilities,  even  though 
a  bill  of  parcels  and  a  receipt  be  given ;  and  if  he  do,  the 
principal  is  entitled  to  recover  them  from  the  person  to  whom 
they  are  pledged.4  So  strictly  is  this  rule  applied,  that  it  has 
been  held,  that,  although  there  should  be  a  request  of  the  con- 


11  Howard,  209,  223,  224;  Gillis  v.  Bailey,  1  Foster  (N.  H.),  149,  162- 
164;  Hunt  v.  Douglas,  22  Vermont,  128.  In  Warner  v.  Martin,  supra, 
Wayne,  J.,  said :  •'  No  usage  of  trade  anywhere  permits  a  factor  to  delegate 
to  his  clerk  the  commission  trusted  to  himself."  But  a  consignee,  an  agent 
for  the  sale  of  merchandise,  may  employ  a  broker  for  that  purpose,  when 
such  is  the  usual  course  of  business.  Trueman  v.  Loder,  11  Adol.  &  E. 
589  ;  Amory  v.  Hamilton,  17  Mass.  108. 

1  Catlin  v.  Bell,  4  Camp.  183. 

2  1  Bell,  Comm.  p.  482  (5th  ed.).     The  power  to  appoint  a  sub-agent 
may  be  inferred  from  the  terms  of  the  original  authority.     Gray  v.  Murray, 
5  Johns.  Ch.  167,  178.     So  where,  from  the  nature  of  the  agency,  a  sub- 
agent  must  necessarily  be  employed,  the  assent  of  the  principal  is  implied. 
Dorchester  &  Milton  Bank  v.  New  Eng.  Bank,  1  Gushing,  177  ;  Warner  v. 
Martin,  11  Howard  (U.  S.),  224;  Gillis  v.  Bailey,  1  Foster  (N.  H.),  165; 
Fabens  v.  Mercantile  Bank,  23  Pick.  330 ;  Warren  Bank  v.  Suffolk  Bank, 
10  Gushing,  582. 

3  Guerreiro  v.  Peile,  3  Barn.  &  Aid.  616;  Story  on  Agency,  §  113;  2 
Kent,  Comm.  625;  Rodriguez  y.  Heffernan,  5  Johns.  Ch.  429. 

4  Story  on  Agency,  §  113 ;  2  Kent,  Comm.  625-628 ;  Martini  v.  Coles, 
1  Maule  &  Selw.  140 ;  Shipley  v.  Kymer,  1  Maule  &  Selw.  484 ;  Graham 
v.  Dyster,  6  Maule  &  Selw.  1;  Queiroz  v.  Trueman,  3  Barn.  &  Cres.  302; 
Van  Amringe  v.  Peabody,  1  Mason,  440 ;  Patterson  v.  Tash,  2  Strange, 
1178  ;  Newsorne  v.  Thornton,  6  East,  17  ;  Urquhart  v.  Mclver,  4  Johns.  103  ; 
Boyson  v.  Coles,  6  Maule  &  Selw.  14  ;  Warner  v.  Martin,  11  Howard  (U.  S.), 
224 ;  Hewes  v.  Dodridge,  1  Rob.  (Va.)  143 ;  Jarvis  v.  Rogers,  15  Mass. 
396 ;  Learoyd  v.  Robinson,  12  Mees.  &  W.  475 ;  Odiorne  v.  Maxcy,  13 
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signer  accompanying  the  consignment,  that  his  factor  should 
make  remittances  in  anticipation  of  sales,  yet,  that  the  factor 
would  not  be  thereby  authorized  to  pledge  the  goods  in  order 
to  raise  money  to  remit.1  Nor  can  he  pledge  by  the  indorse- 
ment and  delivery  of  a  bill  of  lading,  any  more  than  by  the 
delivery  of  the  goods  themselves.2  Indeed,  the  rule  is  that  the 
factor  cannot  pledge ;  and  the  ground  of  it  is  stated  to  be  that 
if  the  pawnee  will  call  for  the  letter  of  advice,  or  make  due 
inquiry  as  to  the  source  from  which  the  goods  came,  he  can 
discover,  that  the  possessor  holds  the  goods  as  factor,  and  not 
as  vendee,  and  he  is  bound  to  know  the  extent  of  the  factor's 
power  at  his  own  peril.3 

Mass.  181 ;  Newbold  v.  Wright,  4  Kawle,  195 ;  Stevens  v.  Wilson,  6  Hill, 
513.  When  goods  are  so  pledged,  the  principal  may  recover  them  back,  in 
an  action  of  trover  against  the  pawnee,  without  tendering  to  the  factor  what 
may  be  due  to  him,  and  without  any  tender  to  the  pawnee  of  the  sum  for 
which  the  goods  were  pledged.  Daubigny  v.  Duval,  5  T.  R.  604 ;  and 
without  any  demand  for  such  goods.  McCombie  v.  Davies,  6  East,  538 ; 
Anon.  12  Mod.  514;  Warner  v.  Martin,  11  Howard  (U.  S.),  224,  225,  per 
Wayne,  J.  A  factor  cannot  sett  his  principal's  merchandise  in  payment 
of  an  antecedent  debt  of  his  own.  Wayne,  J.,  in  Warner  v.  Martin,  ubi 
supra. 

1  Queiroz  v.  Trueman,  3  Barn.  &  Ores.  342. 

2  Martini  v.  Coles,  1  Maule  &  Selw.  140 ;  Shipley  v.  Kymer,  1  Maule  & 
Selw.  484;  Graham  v.  Dyster,  6  Maule  &  Selw.  1. 

3  2  Kent,  Comm.  626 ;  Patterson  v.  Tash,  Strange,  1178 ;  Daubigny  v. 
Duval,  5  T.  R.  604 ;  De  Bouchout  v.  Goldsmid,  5  Ves.  211 ;  McCombie 
u.  Davies,  7  East,  5 ;  Martini  ».  Coles,  1  Maule  &  Selw.  140 ;  Fielding  v. 
Kymer,  2  Brod.  &  Bing.  639.     This  rule,  however  well  settled  it  may  be, 
does  not  seem  to  have  met  with  full  approbation.     It  originated  in  a  nisi 
prius  decision  by  Ch.  Justice  Lee,  in  the  case  of  Patterson  v.  Tash,  Strange, 
1178,  the  report  of  which  case  has  been  said  to  be  inaccurate.    It  is  opposed 
to  the  doctrine  of  the  Scottish  Law  (1  Bell,  Comm.  p.  483-488,  5th  ed.), 
and  to  the  modern  rule,  which  now  obtains  generally  on  the  Continent  of 
Europe.     The  rule  of  the  Civil  Law,  "Nemo  plus  juris  ad  alium  transferre 
potest  quam  ipse  haberet,"  under  which  the  general  power  to  pledge  was 
denied,  although  it  was    affirmed  at  first  in  France,  Holland,  and  Italy 
(Basnage,  Trait,  des  Hypotheques,  p.  4  &  6 ;  Pothier,  Trait,  des  Cont.  de 
Nantissement,  No.  27,  Vol.  2,  p.  953,;  Van  Leewin,  Censura  forensis  Theo- 
retico-Practica,  Lib.  4,  cap.  7,  §  17,  p.  472 ;  Averranius,  Interp.  Juris.  Lib. 
4,  c.  22,  §  13,  et  seq. ;  Rot.  Genuae  deMercatura,  &c.,  Decisiones,  No.  199), 
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§  105.  But  although  a  factor  cannot  pledge  the  goods  of  his 
principal  as  his  own,  yet,  if  he  have  a  lien  thereupon,  he  may 
deliver  them  to  a  third  person,  with  notice  of  his  lien,  and  with 
a  declaration,  that  the  transfer  is  to  such  person,  as  agent  of 

seems  to  have  been  relaxed,  so  as  to  enable  the  possessors  of  movables,  and 
those  having  the  ostensible  right  of  property  in  goods,  to  pledge  them. 
(See  1  Bell,  Comm.  p.  485,  and  note,  5th  ed. ;  Groenwegen,  Tract,  de  Leg. 
Abrogatis,  in  Hollandia,  p.  56 ;  Casareg.  Dissert.  76,  No.  4 ;  Casareg.  II 
Cambisti  Istruito,  c.  3,  No.  43 ;  A'nsaldus,  De  Commercio  et  Merc.  p.  351, 
edit.  1751,  §  41,  et  seq.}  See  also  the  Report  of  the  Select  Committee  of 
Parliament  on  the  laws  relating  to  merchants,  agents,  or  factors,  &c.,  p.  20, 
in  which  the  opposite  doctrine  from  that  which  was  affirmed  by  Mr.  Ch.  J. 
Lee  is  stated  to  "be  the  law  of  France,  Portugal,  Spain,  Sardinia,  Italy, 
Austria,  Holland,  the  Hanse  Towns,  Prussia,  Denmark,  Sweden,  and 
Russia."  The  English  doctrine,  as  stated  by  Mr.  Ch.  J.  Lee,  was  at  first 
shaken  by  the  decision  of  Lord  Mansfield,  in  Pultney  v.  Keymer,  3  Esp. 
182 ;  but  this  case  was,  in  its  turn,  overruled  by  Solly  v.  Rathbone,  2  Maule 
&  Selw.  298;  and  Shipley  v.  Kymer,  1  Maule  &  Selw.  484;  Martini  v. 
Coles,  1  Maule  &  Selw.  140;  and  Boyson  v.  Coles,  6  Maule  &  St-lw.  14; 
and  Daubigny  v.  Duval,  5  T.  R.  604,  by  which  it  was  settled.  Its  injurious 
effects,  however,  were  so  manifest,  that  the  House  of  Commons  instituted  a 
Committee  of  Inquiry  into  the  law  and  practice  of  foreign  nations,  and  of 
England,  in  respect  thereto,  which,  after  long  investigation,  reported  in 
favor  of  removing  this  restriction  as  to  the  right  of  pledging  by  factors. 
The  result  was,  that  the  statute  of  6  Geo.  IV.  ch.  94,  and  7  &  8  Geo.  IV. 
ch.  29,  was  passed,  authorizing  a  factor  to  pledge  to  a  certain  extent  the 
goods  of  his  principal.  An  additional  statute  has  also  been  passed  in 
respect  to  this  subject  (5  &  6  Victoria,  ch.  39).  Several  of  the  American 
States  have  followed  the  example  of  England,  and  enacted  statutes  on  the 
basis  of  the  English  statutes ;  and  particularly  Rhode  Island,  New  York, 
and  Pennsylvania,  Ohio,  Massachusetts,  &c.  See  the  Civil  Code  of  Louisi-  ' 
ana,  Art.  3214.  See. 2  Kent,  Comm.  Lect.  41,  p.  629,  note;  Bell,  Comm. 
vol.  1,  p.  485-488  (5th  ed.) ;  Story  on  Agency,  §  113,  and  notes.  See 
also  Williams  v.  Barton,  3  Bing.  139 ;  Jennings  v.  Merrill,  20  Wendell,  1 ; 
Purdon's  Dig.  402;  Evans  v.  Potter,  2  Gall.  14  [Stevens  v.  Wilson,  3 
Denio,  472;  Covell  v.  Hill,  2  Seld.  374;  Cartwright  v.  Wilmerding,  24 
N.  Y.  521 ;  Hayman  v.  Flewker,  15  C.  B.  (N.  S.)  519 ;  Higgons  v.  Burton, 
26  Law  J.  Exch.  352  ;  Baines  v.  Swainson,  4B.  &  S.  270  ;  Fuentes  v.  Montis, 
Law  Rep.  3  C.  P.  268,  4  Id.  93  (1868)].  The  Factors'  Acts  of  4  &  6  Geo. 
IV.,  and  of  5  &  6  Victoria,  are  set  forth  in  Smith  on  Merc.  Law,  p.  112- 
121.  The  substance  of  them  is  also  stated  in  Chitty,  Contr.  (ed.  1860)  239, 
240.  [Under  these  acts  a  factor  may  pledge  unless  the  pledgee  had  notice 
of  want  of  authority  or  mala  fides  in  the  factor.  Gobind  v.  Ryan,  15  Moore 
P.  C.230  (1861).] 
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the  factor,  and  for  his  benefit ;  for  this  is  in  effect  a  continu- 
ance of  the  factor's  possession,  and  does  not  devest  him  of  his 
right.1  So,  also,  a  factor,  having  goods  consigned  to  him  for 
sale,  may  put  them  in  the  hands  of  a  commission  merchant, 
connected  with  an  auctioneer  in  business,  to  be  sold,  and  the 
auctioneer  may  safely  make  an  advance  on  the  goods,  for 
purposes  connected  with  the  sale,  and  as  part-payment  in 
advance,  or  in  anticipation  of  the  sale,  if  such  be  the  custom 
and  ordinary  usage  in  such  cases.2  But  if  the  factor,  in  such 
a  case,  should  place  the  goods  in  the  hands  of  the  auctioneer  for 
any  other  purpose  than  that  of  sale,  and  he  should  advance 
money  on  them  as  a  pledge,  the  transaction  would  be  invalid.3 
§  106.  A  factor  may,  however,  pledge  negotiable  paper  as  a 
security  for  his  own  debt,  and  thereby  bind  his  principal,  unless 
the  latter  can  charge  the  party  receiving  it  with  notice  of  the 
fraud,  or  of  the  want  of  title  ;  for,  from  reasons  of  public 
policy,  the  mere  possession  of  negotiable  paper  carries  with  it 
an  imperative  presumption  of  title  and  power  of  disposal.4 
So,  also,  factors  may  pledge  the  goods  of  their  principal  for 
the  payment  of  the  duties  and  other  charges  due  thereon,  and 
for  advances  lawfully  made  on  account  of  their  principal, 
and  for  any  other  charges  and  purposes,  which  are  allowed  and 
justified  by  the  usage  of  trade.5  Of  course,  if  the  factor  be 
expressly  authorized  to  pledge  the  goods,  he  may  exercise  such 

1  Urquhart  v.  Mclver,  4  Johns.  103 ;  McCombie  v.  Davies,  7  East,  5. 
See  per  Shaw,  C.  J.,  in  Shaw  v.  Stone,  1  Gushing,  247,  248.     In  this  case 
the  principal  must  tender  the  amount  of  the  lien  due  to  the  factor,  before  he 
can  be  entitled  to  recover  back  the  goods  so  pledged.     Hartop  v.  Hoare, 
Strange,  1187;  Daubigny  v.  Duval,  5  T.  R.  604;   Warner  v.  Martin,  11 
Howard  (U.  S.),  225. 

2  Lausatt  v.  Lippincott,  6  Serg.  &  Rawle,  386. 

3  Martini  v.  Coles,  1  Maule  &  Selw.  140. 

4  Collins  v.  Martin,  1  Bos.  &  Pul.548 ;  Treuttel  v.  Barandon,  8  Taunt.  100. 

5  Evans  v.  Potter,  2  Gallison,  13 ;  Lausatt  v.  Lippincott,  6  Serg.  &  Rawle, 
386 ;  Warner  v.  Martin,  11  Howard  (U.  S.),  225.     This  doctrine  is  so  laid 
down  in  Story  on  Agency,  §  113.     See  also  note  2.     Mr.  Justice  Story  says  : 
"  This  I  conceive  to  be  the  true  doctrine,  notwithstanding  the  language  used 
in  some  of  the  authorities.     The  case  of  Pultney  v.  Keymer,  3  Esp.  182, 
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power.  But  what  circumstances  are  sufficient  to  raise  an  im- 
plied power,  does  not  seem  to  be  clearly  settled.1 

§  107.  If  a  factor  take  a  security  payable  to  himself  from  a 
purchaser  of  goods,  and  give  his  own  security  to  his  principal, 
without  giving  the  name  of  the  purchaser,  the  factor  cannot 
compel  his  principal  to  refund  the  money  paid  him,  on  failure 
of  payment  by  the  purchaser.2  For  he  thereby  induces  the 

may  be  deemed  overruled  by  the  later  cases,  and  especially  by  the  cases  of 
Shipley  v.  Kymer,  1  Maule  &  Selw.  484 ;  Solly  v.  Rathbone,  2  Maule  & 
Selw.  298;  Cockran  v.  Irlam,  2  Maule  &  Selw.  201 ;  Martini  v.  Coles,  1 
Maule  &  Selw.  140,  and  Boyson  v.  Coles,  6  Maule  &  Selw.  14,  as  to  the 
point  of  advances  made  to  an  agent  on  his  own  account.  See  also  Daubigny 
v.  Duval,  5  T.  R.  604;  Queiroz  w.  Freeman,  3  Barn.  &  Cres.  342;  Mark  v. 
Bowers,  16  Martin,  95.  In  Martini  v.  Coles,  1  Maule  &  Selw.  140,  Lord 
Ellenborough  and  Mr.  Justice  Le  Blanc  recognized  the  right  to  pledge  for 
advances  and  charges  on  account  of  the  principal.  The  cases  of  Solly  v. 
Rathbone,  2  Maule  &  Selw.  298,  and  Cockran  v.  Irlam,  2  Maule  &  Selw. 
301,  note,  do,  it  must  be  admitted,  seem  to  overturn  the  authority  of  Pultney 
v.  Keymer,  3  Esp.  182,  as  to  the  point  of  advances  and  charges  made  on 
account  of  the  principal.  But  in  each  of  those  cases,  there  was  this  ingre- 
dient, that  it  was  not  the  case  of  a  mere  pledge  for  advances  and  charges  on 
account  of  the  principal,  but  a  delegation  also  of  authority  to  the  pledgee, 
as  sub-agent  or  co-agent,  to  sell  the  goods,  which  was  held  to  be  tortious  ;  as 
an  agent  could  not  delegate  his  authority.  Pro  tanto,  no  doubt,  the  authority 
was  void.  But  why  should  the  pledge  be  held  void,  as  t'o  advances  and 
charges  made  for  the  principal  ?  The  ground  seems  to  have  been  (whether 
it  be  satisfactory  or  not)  that  the  sale  by  the  pledgee,  as  co-agent,  or  sub- 
agent,  made  the  whole  proceeding  tortious  ab  initio.  That  doctrine  would 
not  apply  to  a  mere  pledge  for  advances  and  charges  required  to  be  made 
for  the  principal,  where  the  original  agent  still  retained  his  general  authority. 
This  whole  subject  is  very  accurately  and  clearly  discussed,  and  the  results 
stated,  in  Mr.  Chancellor  Kent's  learned  Commentaries.  2  Kent,  Comm. 
625-628  (4th  edit.).  What  circumstances  will  or  will  not  amount  to  an 
implied  authority  to  an  agent,  from  whom  advances  are  asked,  to  make  a 
pledge  for  such  advances,  is  a  matter  upon  which  the  authorities  leave  much 
doubt;  and  especially  the  cases  of  Graham  v.  Dyster,  2  Stark.  21,  and 
Queiroz  v.  Freeman,  3  Barn.  &  Cres.  342,  and  Lausatt  v.  Lippincott,  6 
Serg.  &'R.  386;  Newbold  v.  Wright,  4  Rawle,  195." 

1  A  general  agent  for  buying  and  selling  cannot,  without  special  authority, 
resort  to  extraordinary  and  expensive  means  to  raise  money  for  his  principal. 
Shaw  v.  Stone,  1  Gushing,  228. 

2  Simpson  v.  Swan,   3  Camp.  291 ;   Lefevre  v.  Lloyd,  5  Taunt.  749 ; 
Goupy  v.  Harden,  7  Taunt.  159. 


106  SALE   OP   PERSONAL   PROPERTY.  [CH.  III. 

principal  to  trust  to  the  security,  and  assures  him  of  the  sol- 
vency of  the  purchaser. 

§  108.  4th.  Ships'  Husbands.  —  A  ship's  husband  is  a  person 
employed  by  the  owner  of  the  ship  to  superintend  all  matters 
relating  to  the  repairs,  equipments,  management,  and  other 
concerns  of  the  ship.  His  duties  and  powers  are  frequently 
defined  by  special  agreement.  When  they  are  not,  he  is  gen- 
erally bound  to  see  that  the  ship  is  properly  repaired,  equipped, 
and  manned  ;  to  procure  freights  or  charter-parties ;  to  pre- 
serve the  ship's  papers ;  to  make  the  necessary  entries,  and  to 
adjust  freight  and  averages  ;  to  disburse  and  receive  moneys ; 
to  keep  and  make  up  the  accounts  as  between  all  the  parties 
interested  ;  to  see  to  the  due  furnishing  of  provisions  and 
stores  ;  and  to  settle  all  the  contracts  with  creditors  for  furnish- 
ings.1 Without  special  powers,  he  cannot,  however,  borrow 
money  generally  for  the  use  of  the  ship ;  nor  take  bills  for  the 
freight,  and  give  up  possession  and  lien  over  the  cargo ;  nor 
insure,  so  as  to  bind  the  owners  for  the  premium  ;  nor  can  he 
purchase  a  cargo  for  the  owners.2  He  has  a  lien  for  all  ex- 
penses and  disbursements  made  by  him  as  agent ; 3  and  his 
duties  and  liabilities  are  generally  those  of  a  general  agent. 

§  109.  5th.  Masters  of  Ships.  —  The  master  of  a  ship  has  a 
general  authority,  growing  out  of  his  official  relation  to  the 
ship,  to  make  all  contracts  incidental  to  her  ordinary  employ- 

1  Abbott  on  Ship.  (Shee's  ed.)  p.  92 ;    Story  on  Agency,  §  35 ;  1  Bell, 
Comtn.  503-504  (5th  ed.) ;    French  v.  Backhouse,  5  Burr.  2727 ;    Sims  v. 
Brittain,  4  Barn.  &  Adol.  375 ;    English  Law  Magazine,  Art.  Mercantile 
Law,  No.  13 ;  Turner  v.  Burrows,  8  Wendell,  144,  151 ;  Gould  v.  Stanton, 
16  Conn.  12,  23 ;  Smith  v.  Lay,  3  Kay  &  Johns.  105. 

2  1  Bell,  Comm.  503-505  (5th   edit.)  ;   Abbott  on  Ship.  (Shee's   ed.) 
p.  92 ;  Beawes,  Lex  Merc.  47  ;   Hewett  v.  Buck,  17  Maine,  147  ;  Turner  v. 
Burrows,  5  Wendell,  541 ;  S.  C.,  8  Wendell,  144;  Foster  v.  U.  S.  Ins.  Co., 
11  Pick.  85. 

3  Holderness  v.  Shackles,  8  Barn.  &  Cres.  612.     It  seems  not  to  be 
settled  that  the  ship's  husband  has  any  lien  on  the  vessel  merely  by  virtue  of 
his  office.     The  Larch,  2  Curtis,  C.  C.  427,  434;   Ex  parte  Young,  2  Ves. 
&  B.  242 ;  Story  on  Partn.  §  433.     But  he  has  a  lien  on  the  proceeds  of  an 
adventure.      Smith  v.  De  Silva,  Cowp.  469,  explained  in  Holderness  v. 
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ment.  He  may  hire  seamen  for  the  voyage ;  he  may  let  the 
ship  on  a  charter-party,  or  take  shipments  on  freight,  if  such  be 
her  usual  employment,  and  not  otherwise ;  he  may  contract 
for  necessary  repairs  and  equipments  for  the  voyage,  —  unless 
a  ship's  husband  be  employed,  who  is  known  to  the  party  con- 
tracting with  the  master ;  he  may  hypothecate  the  ship  in 
foreign  ports  for  money  advanced  to  supply  its  necessities,  if 
they  cannot  be  otherwise  supplied  ;  or  he  may,  under  certain 
circumstances,  sell  the  ship  and  cargo.  He  is  sometimes,  also, 
appointed  supercargo,  or  consignee  of  the  cargo ;  in  which 
case,  he  is  not  only  the  agent  of  the  owners  of  the  ship,  but 
also  of  the  consignors ;  and  in  his  latter  capacity  is  a  factor. 
If  the  owner  of  a  ship  and  the  consignor  be  the  same  person, 
the  master  is  liable  to  him  in  two  characters,  which  are  care- 
fully to  be  distinguished.  During  the  voyage,  he  acts  as 
master ;  but  after  the  cargo  has  arrived  at  its  destination,  he 
is  generally  treated  as  acting  solely  in  the  capacity  of  con- 
signee.1 Under  ordinary  circumstances,  the  master,  in  his 
official  capacity,  has  no  other  relation  to  the  cargo  than  that  of 
carrier ;  but  in  cases  of  extreme  emergency  and  necessity,  he 
becomes  a  consignee  and  supercargo  by  the  mere  effect  of  law, 
for  the  purpose  of  jettison  and  of  sale. 

§  110.  In  the  present  connection,  we  have  only  to  do  with 
his  rights,  duties,  and  liabilities  in  respect  of  contracts  of  sale, 
whether  they  be  for  furnishings  to  the  vessel,  or  for  the  sale  of 
the  vessel  and  cargo. 

§  111.  And  here  it  is  proper  first  to  state,  that  although  a 
master  of  a  ship  cannot  generally  delegate  his  authority  to 
another  person,  yet  this  rule  does  not  restrain  him  with  the 
same  force  that  it  does  agents  in  general.  In  cases  of  emer- 

Shackles,  8  B.  &  Cr.  612 ;  Gould  v.  Stanton,  16  Conn.  12,  23 ;  Macy  v.  De 
Wolf,  3  Wood.  &  M.  193,  210. 

1  Curtis  on  Merchant  Seamen,  p.  207  ;  Story  on  Agency,  §  36 ;  Williams 
v.  Nichols,  13  Wendell,  58 ;  Kendrick  v.  Delafield,  2  Caines,  67 ;  Earle  v. 
Rowcroft,  8  East,  126;  The  Vrow  Judith,  1  Rob.  Adm.  150;  The  St. 
Nicholas,  1  Wheaton,  417 ;  Abbott  on  Ship.,  Part  2,  ch.  4,  §  1,  n.  1. 
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gency  or  necessity,  in  a  foreign  port,  in  the  absence  of  the 
owner  or  employer,  he  is  invested  with  power  to  delegate  his 
authority  as  master,  whenever  it  may  be  necessary  or  proper  for 
the  welfare  of  the  ship,  or  the  accomplishment  of  the  voyage.1 

§  112.  And,  in  the  first  place,  the  master  may  contract  for 
the  purchase  of  the  equipments  and  furnishings  of  the  vessel. 
In  this  respect,  the  usage  of  trade  has  invested  him  with  all 
the  powers  of  a  general  agent,  and  his  relation  to  the  ship 
creates  so  strong  a  presumption  of  his  authority,  that  special 
notice  of  the  contrary  would  be  required  to  overcome  it.2  If, 
however,  a  ship's  husband  be  employed,  the  procurement  of 
equipments  and  necessaries  would  be  properly  his  duty,  and 
no  person,  knowing  such  a  fact,  would  be  authorized  to  con- 
tract with  the  master  in  respect  thereto.3  So,  also,  the  master 
may  borrow  money  for  the  purpose  of  procuring  necessaries  for 
the  ship,  and  the  owners  will  be  liable  therefor,  if  the  circum- 
stances of  the  case  fairly  justified  him,  whether  the  ship  be  in 
a  foreign  port  or  not.4  [But  he  cannot  borrow  to  pay  for 
necessaries  already  furnished  on  a  credit.]  5 

§  113.  If  exclusive  credit  be  given  to  the  master,  he  alone 

1  1  Domat,  B.   1,  tit.  16,  §  3,  art.  3;    1   Bell,  Comm.   505-508  (5th 
ed.)  ;  Story  on  Agency,  §  36 ;  Dig.  Lib.  14,  tit.  1,  c.  1,  §  5 ;  Pothier,  Pand. 
Lib.  14,  tit.  1,  n.  3. 

2  Story  on  Agency,  §  119  ;  1  Bell,  Comm.  p.  506,  507  (5th  ed.)  ;  Abbott 
on  Ship.,  Part  2,  ch.  2,  §  1-11;    3  Kent,    Comm.    158-176;   James   v. 
Bixby,  11  Mass.  34;  1  Livermore  on  Agency,  157,  158  (ed.  1818). 

3  1  Bell,  Comm.  413  ;  Marquand  v.  Webb,  16  Johns.  59  ;  Schermerhorn 
v.  Loines,  7  Johns.  311;    Muldon  v.  Whitlock,  1  Cowen,  290;    Ex  parte 
Bland,  2  Rose,  91. 

4  Hussey  v.  Allen,  6  Mass.  163;   James  v.  Bixby,  11  Mass.  34;    Wain- 
wright  v.  Crawford,  4  Dall.  225 ;  Millward  v.  Hallett,  2  Caines,  77  ;  Webster 
v.  Seekamp,  4  Barn.  &  Aid.  352 ;  Stewart  v.  Hall,  2  Dow,  29 ;    The  Brig 
Sarah  Ann,  2  Sumner,  215 ;  New  England  Ins.  Co.  v.  The  Brig  Sarah  Ann, 
13  Peters,  387.     [And  see  Stearns  v.  Doe,  12  Gray,  482.]     But  the  master 
has  no  power  to  draw  upon  the  owners  by  a  bill  of  exchange  for  supplies 
furnished  in  a  foreign  port,  and  render  them  liable  as  acceptors.     Bowen  v. 
Stoddard,  10  Metcalf,  375 ;  May  v.  Kelly,  27  Alabama,  497. 

5  [Beldon  v.  Campbell,  6  Exch.  886;  And^see  Harry  v.  Ship  John,  1 
Wash.  C.  C.  293.] 


CH.  III.]    CONTRACTS  OF  SALES  BY  AGENTS.      [MASTERS,  ETC.]      109 

is  liable.1  But  if  credit  also  be  given  to  the  owners,  the  pre- 
sumption in  favor  of  the  master's  authority  to  contract,  only 
extends  to  necessaries  for  the  ship.  The  term  necessaries  is 
not,  however,  to  be  construed  according  to  its  literal  import, 
but  is  understood  to  embrace  all  things  which  are  suitable  and 
proper,  and  which  the  ship  might  reasonably  be  supposed  by  a 
prudent  owner  to  need.2  If,  therefore,  the  party  contracting 
with  the  master  furnish  goods  not  proper,  he  can  only  look  to 
the  master  for  payment ;  and  it  is  for  him  to  prove,  that  the 
articles  furnished  were  fit  and  proper.3  But  if  credit  be  given 
to  both  parties,  and  the  goods  furnished  be  fit  and  proper, 
the  person  supplying  them  may  look  to  both  parties.  So, 
also,  if  no  credit  be  given  to  the  master,  he  is  not  personally 
liable  ; 4  but  he  will  be  always  personally  bound,  unless  he  ex- 
pressly confine  the  credit  to  owners  of  the  ship.5  The  only 
question  in  all  these  cases,  by  which  the  liability  of  either  or 
both  parties  is  determined,  is  to  whom  the  credit  was  given.6 

§  114.  In  the  next  place,  the  master  is,  in  cases  of  great 
emergency  or  necessity,  invested,  by  operation  of  law,  with 
authority  to  sell  the  ship  and  cargo.  Where  the  master  has 
met  with  severe  accidents,  by  which  the  vessel  is  crippled  and 
unable  to  perform  her  voyage,  the  master  is  bound,  in  the  first 

1  Thorn  v.  Hicks,  7  Cowen,  697 ;  Garnhan  v.  Bennet,  2  Stra.  816 ;  Hus- 
sey  v.  Allen,  6  Mass.  163 ;   James  v.  Bixby,  11  Mass.  34,  37  ;    Nickerson  v. 
Schooner  Monsoon,  5  Law  Rep.  416.     [See  Negus  v.  Simpson,  99  Mass. 
388  (1868).] 

2  Webster  v.  Seekamp,  4  Barn.  &  Aid.  354;  Kosher  v.  Busher,  1  Stark. 
27 ;  The  Ship  Fortitude,  3  Sumner,  228,  237 ;    Pratt  v.  Reed,  19  Howard 
(U.  S.),  359;   Millward  v.  Hallett,  2  Caines,  77.     [Negus  v.  Simpson,  99 
Mass.  388  (1868)  ;  Bond  v.  McKinnon,  9  Allen,  344.] 

3  Abbott  on  Ship.  (Story's  ed.)   106,  and  note  by  Mr.  Justice  Story; 
Gary  v.  White,  1  Bro.  Farl.  Gas.  284. 

4  Fanner  v.  Davits,  1  T.  R.  108 ;  Hoskins  v.  Stagton,  Gas.  Temp.  Hard. 
376. 

5  Rich  v.  Coe,  Cowp.  636 ;  Abbott  on  Ship.,  Part  2,  ch.  3,  p.  115 ;  Mar- 
quand  v.  Webb,  16  Johns.  89;  James  v.  Bixby,  11  Mass.  34. 

6  Harrington  v.  Fry,  2  Bing.  181.     [See  Negus  v.  Simpson,  99  Mass. 
388  (1868).J 
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place,  to  repair  her,  if  she  is  worth  repairing ;  and  for  this 
purpose,  he  must  first  apply  all  his  personal  funds  on  board, 
and  then  he  may  raise  money  upon  the  personal  credit  of  the 
owner,  and  of  the  ship,  and,  if  necessary,  by  bottomry.1  But  if 
the  vessel  be  not  worth  repairing,  and  the  expense  of  repairing 
would  be  ruinous  to  the  interests  of  the  owner,  or  if  the  master 
be  wholly  unable  to  procure  money  wherewith  to  make  repairs, 
he  may,  acting  in  good  faith  and  for  the  benefit  of  all  con- 
cerned, sell  the  ship.2  But  in  case  that  the  vessel  could  be 
repaired,  it  must  manifestly  appear  that  the  sale  was  a  neces- 
sary one  to  protect  the  interests  of  the  parties,  —  and  also,  that 
the  vessel  was  not  only  in  great  want  of  repairs,  but,  that 
money  could  not  be  obtained  by  the  master  to  repair  her  ;  or, 
as  the  rule  is  stated,  the  necessity  to  sell  must  be  of  a  moral 
nature.3  Nor  does  it  matter  in  respect  to  the  master's  right  to 
sell  whether  the  vessel  be  stranded  on  the  home  shore,  or  in  a 

1  The  Nelson,  1  Haggard,  Adm.  169 ;    The  Zodiac,  1  Haggard,  Adm. 
320;    The  Rhadamanthe,  1  Dodson,  Adm.   201;    The  Augusta,!  Dodson, 
Adm.  283;  The  Sydney  Cove,  2  Dodson,  Adm.  11;  The  Virgin,  8  Peters, 
538;  The  Aurora,  1  Wheaton,  96;  Murray  v.  Lazarus,  1  Paine,  572;  The 
Fortitude,  3  Sumncr,  228 ;  The  Brig  Hunter,  Ware,  249 ;  The  Reliance,  3 
Haggard,  Adm.  56;  The  Packet,  3  Mason,  225;    The  Tartar,  1  Haggard, 
Adm.  1 ;  Pope  v.  Nickerson,  3  Story,  465. 

2  The  Fanny  &  Elrnira,  Edwards,  Adm.  118;  Green  v.  Royal  Exch.  Ins. 
Co.,  8  Taunt.  775;    Idle  v.  Royal  Exch.  Ins.  Co.,  6  Taunt.  68;    Read  v. 
Bonham,  3  Brod.  &  Bing.  147;  Robertson  v.  Clark,  1  Bing.  445;    Reed  v. 
Darby,  10  East,  140;  Hayman  v.  Molton,  5  Esp.  65;    Allen  v.  Sugrue,  8 
Barn.  &  Cres.  561;    Somers  v.  Sugrue,  4  Car.   &  P.  276;    The  Tilton, 
1  Mason,  465;    The  Brig  Sarah  Ann,  2  Sumner,  206,  215;  Gordon  v.  F.  & 
M.  Ins.  Co.,  2  Pick.  249 ;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  279 ;  Fon- 
tain  v.  Phoenix  Ins.  Co.,  11  Johns.  293;  Patapsco  Ins.  Co.  v.  Southgate,  5 
Peters,  604,  620;  Scull  v.  Briddle,  2  Wash.  C.  C.  150;    Am.  Ins.  Co.  v. 
Center,  4  Wendell,  45  ;  Pope  v.  Nickerson,  3  Story,  465  ;  Hunter  v.  Parker, 

7  MeeS.  &  W.  322;    Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  83,  88;    Post  v.  , 
Jones,  19  Howard  (U.  S.),  150.     [See  Cammell  v.  Sewell,  3  H.  &  N.  617 ;  * 
5  Ib.  728;  Castrique  v.  Imrie,  Law  Rep.  4  H.  L.  429   (1870)  ;  Ironson  v. 
Dent,  8  Moore,  P.  C.  419.] 

3  Ibid. ;  The  Tilton,  5  Mason,  465 ;  New  England  Ins.  Co.  v.  The  Brig 
Sarah  Ann,  13  Peters,  387  ;  Robinson  v.  Commonwealth  Ins.  Co.,  3  Sumner, 
220 ;  Gordon  v.  Mass.  Fire  &  Mar.  Ins.  Co.,  2  Pick.  249 ;  Hall  v.  Franklin 
Ins.  Co.,  9  Pick.  466. 
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foreign  port.1  The  doctrine  has  been  laid  down  by  Mr.  Justice 
Story,  in  the  following  terms :  2  "It  is  not  sufficient  to  a  valid 
sale  by  the  master,  that  he  acted  with  good  faith,  and  in  the 
exercise  of  his  best  discretion.  There  must  be  a  moral  neces- 
sity for  the  sale,  so  as  to  make  it  an  urgent  duty  upon  the 
master  to  sell  for  the  preservation  of  the  interests  of  all  con- 
cerned. If  the  circumstances  were  such,  that  an  owner  of 
reasonable  prudence  and  discretion,  acting  upon  the  pressure 
of  the  occasion,  would  have  directed  the  sale,  from  a  firm 
opinion  that  the  vessel  could  not  be  delivered  from  the  peril  at 
all,  or  not  without  the  hazard  of  an  expense  utterly  dispropor- 
tionate to  her  real  value,  as  she  lies, —  then  a  sale  by  the  mas- 
ter is  justifiable,  and  must  be  deemed  to  have  been  made  under 
a  moral  necessity.  The  master  thus  becomes  the  agent  of  all 
concerned  in  the  voyage  ;  and  when  an  abandonment  has  been 
accepted  by  the  underwriters,  he  becomes,  by  relation,  their 
agent,  from  the  time  of  the  loss  to  which  the  abandonment  re- 
lates ;  and  a  sale  by  him  is  made  as  agent  of  the  underwriters."  3 
§  115.  A  case  of  moral  necessity  will  be  made  out  whenever 
the  vessel  has  suffered  an  actual  total  loss,  and  cannot  be 
rescued  at  all  from  the  peril ;  or,  when  she  has  suffered  a 
technical  total  loss,  and  her  repairs  will  cost  more  than  her 
value  after  she  is  repaired ;  or,  when  the  means  of  repairing 
her  cannot  be  procured.4  But  the  expense  of  making  repairs 

1  New  England  Ins.  Co.  v.  The  Brig  Sarah  Ann,  13  Peters,  387 ;  S.  C., 
2  Sumner,  206.  If  the  master  can  communicate  with  his  owners  by  any 
available  means,  in  time  to  receive  their  instructions  before  the  ship  would 
probably  be  lost,  he  is  bound  to  do  so.  See  Pike  v.  Balch,  38  Maine,  302 ; 
New  England  Ins.  Co.  v.  Brig  Sarah  Ann,  13  Peters  (U.  S.),  387,  401 ;  Hull 
v.  Franklin  Ins.  Co.,  9  Pick.  466 ;  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.  83. 
[And  the  insolvency  of  the  owner  is  no  excuse.  Barren  v.  Stewart,  Law 
Rep.  3  P.  C.  199  (1870).]  2  The  Sarah  Ann,  2  Sumner,  206. 

3  The  validity  of  the  sale  is  not  to  be  judged  of  by  the  event.     The  ves- 
sel may  in  a  short  time  after  the  sale  be  got  off  and  put  afloat,  but  this  will 
not  prove  the  sale  invalid.     The   Brig  Sarah  Ann,  2  Sumner,  206,  215; 
affirmed  on  Appeal,  New  Eng.  Ins.   Co.  v.  Brig  Sarah  Ann,    13  Peters 
(U.  S.),  387.     [Fear  of  capture  will  not  alone  justify  a  sale.    Brightman  v. 
Eddy,  97  Mass.  478  (1867).] 

4  Gordon  v.  Mass.  Fire  &  Mar.  Ins.  Co.,  2  Pick.  249;  American  Ins. 
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is  not  to  be  estimated  by  their  cost  at  the  place  where  she  lies, 
provided  she  can  be  put  into  a  state  to  be  navigated  safely  into 
a  port  where  the  repairs  can  be  made  for  so  much  less  a  sum 
as  to  make  it  the  duty  of  the  master  to  repair  her.1 

§  116.  Again,  the  master  may  also  sell  the  cargo  in  two  cases. 
First,  in  case  the  ship  be  wrecked,  so  that  she  is  unable  to  pro- 
ceed upon  the  voyage,  he  may  sell  the  cargo,  provided  it  be  of 
a  perishable  nature,  so  that  it  cannot  be  transmitted  by  another 
vessel.2  If  it  be  not  of  a  perishable  nature,  it  is  his  duty  to 
forward  it  in  another  vessel  to  its  port  of  destination  ;  and  if  a 
vessel  cannot  be  procured  in  the  port  where  he  is  wrecked,  he 
must  go  to  a  contiguous  port  to  procure  one.3  But  he  is  not 
obliged  to  go  further  than  a  "  port  immediately  contiguous," 
for  the  purpose  of  seeking  another  vessel.4  In  case  then  he 
can  find  no  vessel,  in  which  to  forward  the  goods,  his  duty 
would  seem  to  be,  if  they  are  not  perishable,  to  store  the 
goods,  and  wait  for  orders  from  the  shipper.5  Again,  if,  al- 
though it  be  of  a  perishable  nature,  it,  nevertheless,  can  be 
transmitted  without  injury,  he  is  bound  to  transmit  it,  if  he 
can  find  a  ship,  and  if  he  cannot,  his  duty  is  to  sell.6  If,  again, 

Co.  v.  Center,  4  Wendell,  45 ;  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  466 ;  New 
England  Ins.  Co.  v.  The  Brig  Sarah  Ann,  13  Peters,  387. 

1  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  466. 

2  Pope  v.  Nickerson,  3  Story,  465;  The  Gratitudine,  3  Rob.  Adm.  240; 
The  Packet,  3  Mason,  255  ;   Shipton  v.  Thornton,  9  Adol.  &  E.  314 ;  Jordan 
v.  Warren  Ins.  Co.,  1  Story,  342.     See  Post  v.  Jones,  19  Howard  <U.  S.), 
150;  Ewbank  v.  Nutting,  7  Com.  B.  797  ;   Williams  v.  Kennebec  Ins.  Co., 
31  Maine,  456 ;  Vlierboom  v.  Chapman,  13  Mees.  &  W.  230. 

3  Wilson  v.  Royal  Exch.  Assur.  Co.,  2  Camp.  623;    Schiefflin  v.  New 
York  Ins.  Co.,  9  Johns.  21 ;  Searle  v.  Scovell,  4  Johns.  Ch.  218 ;  Mumford 
v.  Com.  Ins.  Co.,  5  Johns.  262.     See  Hugg  v.  Augusta  Ins.  &  Banking  Co., 
7  Howard  (U.  S.),  595;  Adams  v.  Haught,  14  Texas,  243. 

4  Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  112;  Treadwell  v.  Union  Ins.  Co., 
6  Cowen,  276.     See  Bryant  v.  Commonwealth  Ins.  Co.,  6  Pick.  131 ;  Whit- 
ney v.  N.  Y.  Firemen  Ins.  Co.,  18  Johns.  208. 

8  Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  112;  Liddard  v.  Lopes,  10  East, 
526 ;  Treadwell  v.  Union  Ins.  Co.,  6  Cowen,  276  ;  Wilson  v.  Millar,  2  Stark. 
1;  Am.  Ins.  Co.  v.  Center,  4  Wendell,  52 ;  Freeman  v.  East  India  Co., 
5  Barn.  &  Aid.  617 ;  Abbott  on  Ship.  p.  240,  241,  243,  and  notes. 

5  Pope  v.  Nickerson,  3  Story,  465 ;  Jordan  v.  Warren  Ins.  Co.,  1  Story, 
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the  vessel  can  be  repaired  in  a  reasonable  time,  and  the  cargo 
is  not  perishable,  the  master  may  store  it  until  the  repairs  are 
completed,  and  then  proceed  with  it  in  his  own  ship.1  Where 
the  cargo  is  of  a  perishable  nature,  much  is  left  to  the  discre- 
tion of  the  master,  as  to  reshipment  or  sale  thereof;  and  the 
question  is  to  be  determined  by  the  circumstances  of  each  case, 
as  it  arises.  It  has,  however,  been  laid  down,  that  although 
the  cargo  be  capable  of  being  carried  to  its  port  of  destination, 
yet,  if  it  be  so  much  injured,  or  so  susceptible  of  injury,  that  it 
will  endanger  the  safety  of  the  ship  and  cargo,  or  will  greatly 
deteriorate,  and  be  liable  to  be  spoiled  utterly,  the  master  may 
sell  it.2 

§  117.  Second ;  the  master  may  sell  a  part  of  the  cargo, 
when  it  becomes  necessary,  in  order  to  effect  repairs  upon  the 
vessel,  and  to  enable  him  to  carry  the  residue  forward.3  But 
he  cannot  sell  the  whole  cargo  for  such  purpose,  and  thus  put 
an  end  to  the  adventure.4  So,  also,  he  may  sell  a  part  of  the 
cargo  for  the  purpose  of  furnishing  necessaries  to  the  ship,  if 
he  have  no  other  funds  available,  —  but  not  otherwise.5 

§  118.  But  a  master  of  a  vessel  has  no  right  to  sell  the 
cargo,  or  any  portion  of  it,  unless  in  case  of  a  moral  necessity, 
and  in  order  to  prevent  a  greater  loss  to  the  shippers  ;  and  in 
doing  so,  he  must  ex-ercise  a  sound  discretion.  In  case  he  is 
obliged  to  sell  a  part  for  the  necessary  repairs  of  the  vessel,  or 

342  ;  Wilson  v.  Royal  Exch.  Assur.  Co.,  2  Camp.  623  ;  Shiefflin  v.  New  York 
Ins.  Co.,  9  Johns.  21 ;  Saltus  v.  Ocean  Ins.  Co.,  12  Johns.  112. 

1  Clark  v.  Mass.  Fire  &  Marine  Ins.  Co.,  2  Pick.  104;  Palmer  v.  Loril- 
lard,  16  Johns.  348. 

2  Jordan  v.  Warren  Ins.  Co.,  1  Story,  342  ;  Pope  v.  Nickerson,  3  Story,  465. 

3  The  Gratitudine,  3  Rob.  Adm.  240 ;  Abbott  on  Ship.  Part  2,  ch.  3,  §  8 ; 
The  Packet,  3  Mason,  255 ;   Pope  v.  Nickerson,  3  Story,  465 ;   The  Joshua 
Barker,  Abbott,  Adm.  215 ;   Stillman  v.  Hurd,    10  Texas,   109 ;   Searle  v. 
Soovell,  4  Johns.  Ch.  218 ;  Ross  v.  Ship  Active,  2  Wash.  C.  C.  226 ;   Myers 
v.  Baymore,  10  Barr,  114.     [See  The  Amelia,  6  Wall.  18  (1867).] 

4  The   Gratitudine,   3  Rob.  Adm.  240 ;  Searle  v.  Scovell,  4  Johns.  218 ; 
Hunter  v.  Princess,  10  East,  393;  Saltus  u.  Ocean  Ins.  Co.,  12  Johns.  107. 

5  Pope  v.  Nickerson,  3  Story,  465.     [See  Barrow  r.  Stewart,  Law  Rep. 
3  P.  C.  199  (1870).] 
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for  necessary  equipments  or  furnishings,  the  owner  would,  if 
the  sale  were  justifiable,  be  liable  to  the  shipper  to  the  full 
amount  of  the  sales.1  If  he  sell  the  goods  because  of  their 
perishable  nature,  and  to  prevent  loss  to  the  shipper,  he  becomes 
agent,  in  so  far,  for  the  latter,  and  is  liable  for  the  proceeds.2 

§  119.  6th.  Partners.  — Partners  are  mutual  agents  of  each 
other  in  respect  to  all  things  relating  to  the  partnership.  The 
act  of  one  is  the  act  of  all,  and  all  are  liable  to  third  persons 
on  the  contract  of  any  one  within  the  apparent  scope  and  object 
of  the  partnership.3  If  the  partnership  be  of  a  general  com- 
mercial nature,  each  partner  may  purchase  and  sell,  and  make, 
and  indorse  notes,  bills,  and  checks,  borrow  money,  pledge  the 
partnership  property,  pay  debts,  and,  in  general,  transact  all 
the  business  relating  incidentally  to  the  partnership.4  Each 
partner  is,  however,  an  agent  only  for  the  purposes  of  the 
partnership,  and  if  he  exceed  his  powers,  he  is  personally 
responsible  to  the  other  members  of  the  firm.5  So,  also,  his 
acts  done  in  violation  of  his  duty  to  the  firm'  are  not  binding 
upon  it,  if  the  person  with  whom  he  deals  be  aware  that  he  is 
transgressing  the  limits  of  his  duty,  and  especially,  if  such 
person  co-operate  with  him  in  so  doing.6 

§  120.  There  are  two  exceptions  to  the  general  power  of  an 

1  Ibid. ;  and  cases  cited  above.  2  Ibid. ;  see  also  cases  cited  above. 

3  Story  on  Partn.  §  94,  101 ;  3  Kent,  Comm.  44 ;  Watson  on  Partn.  ch.  2, 
p.  91-93  (2d  ed.)  ;   Gow  on  Partn.  ch.  2,  §  2,  p.  51-54 ;  Fox  v.  Hembury, 
Cowp.  445 ;   Coles  v.  Coles,  15  Johns.  159,  161 ;  Anderson  v.  Tompkins, 

1  Brock.  C.  C.  456 ;  Baring  v.  Lyman,  1  Story,  396. 

4  Ibid.;   Collyer  on  Partn.  §'384,  et  seq. ;  South  Car.  Bank  v.   Case, 
8  Barn.  &  Cres.  427;  Vere  v.  Ashley,  10  Barn.  &  Cres.  288;  Ex  parte 
Bonbonus,  8  Ves.  540 ;  Ex  parte  Agace,  2  Cox,  312 ;  U.  S.  Bank  v.  Binney, 
5  Mason,  176 ;  S.  C.  5  Peters,  529  ;  Story  on  Partn.  ch.  7,  §  101-125 ;  Ersk. 
Inst.  B.  3,  tit.  3,  §  30;  2  Bell,  Comm.  §  1203,  p.  615,  617  (5th  ed.). 

5  Hasleman  v.  Young,  5  Adol.  &  El.  803.      See  Story  on  Contracts, 
§  362,  and  cases  cited ;   Story  on  Partn.  §  111,  127,  128 ;   Collyer  on  Partn. 
§  437. 

6  3  Kent,  Comm.  46,  47;  Collyer  on  Partn.  §  387 ;  2  Bell,  Comm.  p.  615- 
618  (5th  ed.)  ;  Sandilands  v.  Marsh,  2  Barn.  &  Aid.  673 ;  Ex  parte  Agace, 

2  Cox,  312,  316. 
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agent,  to  bind  the  firm  in  transactions  within  the  scope  of  the 
business  of  the  partnership.  First,  he  cannot,  without  the 
consent  of  his  copartners,  submit  any  matter  to  arbitration, 
although  it  refer  immediately  to  the  business  of  the  partner- 
ship.1 Second,  he  cannot,  without  express  authority  given 
under  seal,  execute  a  specialty  so  as  to  bind  his  copartners.2 
To  the  latter  exception,  there  is,  however,  a  modification  in 
England,  to  the  effect,  that,  if  the  specialty  be  signed  by  one 
partner  in  the  presence  of  the  others,  and  with  their  consent, 
they  will  be  bound  thereby,  although  his  authority  so  to  do  be 
merely  by  parol.3  In  America,  the  exception  is  subject  to  still 
greater  limitation  and  restriction,  and  the  doctrine  is  held,  that 
a  previous  parol  authority,  or  a  subsequent  parol  ratification, 
whether  it  be  express  or  implied,  is  sufficient  to  give  validity 
to  a  deed  signed  by  one  partner  in  behalf  of  the  partnership ; 
although,  unless  such  assent  or  ratification  be  given,  a  deed  so 
signed  would  only  be  binding  on  the  particular  partner.4 

§  121.  A  partner  may  bind  his  copartners  as  to  third  per- 
sons, although  he  act  maid  fide,  and  be  guilty  of  fraud,  pro- 

1  Com.  Dig.  Arbitrament,  D.  2 ;  2  Bell,  Comm.  B.  7,  p.  618  (5th  ed.)  ; 
Stead  v.  Salt,  3  Bing.  101 ;  Adams  v.  Bankart,  1  Cromp.  Mees.  &  Rose.  681 ; 
Karthaus  v.  Ferrer,  1  Peters,  222,  228 ;  Strangford  v.  Green,  2  Mod.  228 ; 
Buchanan  v.  Curry,  19  Johns.  137 ;  3  Kent,  Comm.  Lect.  43,  p.  49.     In 
Pennsylvania  and  Kentucky,  a  different  doctrine  obtains,  and  one  partner 
may,  by  a  sealed  instrument,  submit  a  matter  to  arbitration  so  as  to  bind  the 
firm.     Taylor  v.  Coryell,   12  Serg.   &  Rawle,    243;    Southard  v.    Steele, 
3  Munroe,  433;  Catlin  v.  Evans,   1  Dev.  &  Bat.  284.     But  see  Gow  on 
Partn.  ch.  2,  §  2,  p.  66;  Boyd  v.  Emerson,  2  Adol.  &  El.  184;  Harrison 
v.  Jackson,  7  T.  R.  207  ;  Story  on  Partn.  §  114-116.     [Harrington  v.  Hig- 
ham,  13  Barb.  660.] 

2  Coles  v.  Coles,  15  Johns.  159 ;  Story  on  Partn.  §  94;  Harrison  v.  Jack- 
son, 7  T.  R.  203 ;  Metcalf  v.  Rycroft,  6  Maule  &  Selw.  75 ;  Elliott  v.  Davis, 
2  Bos.  &Pul.  338  ;  Hawkshaw  v.  Parkins,  2  Swanst.  543  ;  Skinner  v.  Dayton, 
19  Johns.  513.     [See  Swan  v.  Stedman,  4  Met.  548;  Purviance  v.  Suther- 
land, 2  Ohio  St.  478 ;  Potter  v.  M'Coy,  26  Penn.  St.  458.] 

3  Ibid. 

4  Harrison  v.  Sterry,  5  Cranch,  289.     See  also  Cady  v.  Shepherd.  11  Pick. 
400 ;   Skinner  v.  Dayton,  19  Johns.  513,  and  Gram  v.  Seton,  1  Hall,  262, 
wherein  the  whole  question  is  thoroughly  discussed.    Anderson  v.  Tompkins, 
1  Brock.  C.  C.  462. 
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vided  his  misrepresentation,  or  concealment,  or  admissions,  or 
acknowledgments,  or  acts,  be  within  the  apparent  scope  of  his 
authority ;  and  this  doctrine  stands  upon  reasons  of  public 
policy.1  Of  course,  the  rule  does  not  apply  to  cases  where  the 
third  person,  with  whom  the  partner  deals,  is  cognizant  of,  or 
connives  at  his  fraud.2 

§  122.  If  credit  be  given  exclusively  to  one  partner,  his 
copartner  will  not  be  bound ;  but  this  rule  does  not  apply  to 
contracts  by  a  partner,  in  like  manner  as  to  contracts  by  a 
common  agent ;  for  in  the  case  of  a  partner,  credit  will  only 
be  deemed  to  be  exclusively  given  to  one,  when  given  with  a 
full  knowledge,  by  the  party  with  whom  he  deals,  of  all  the 
partners.  If,  therefore,  credit  be  given  solely  to  a  partner,  it 
will  not  prevent  the  other  person  with  whom  he  deals  from 
having  a  remedy  against  any  dormant  or  secret  partner,  of 
whom  he  is  ignorant.3  This  principle  [it  is  said] ,  however, 
only  applies  to  commercial  partnership.4 

§  123.  These  general  principles,  as  to  agency,  seem  to  be 
all  that  it  is  appropriate  to  the  design  of  the  present  treatise 
to  say.  The  student,  who  wishes  more  thoroughly  to  inves- 
tigate the  subject,  is  referred  to  the  treatises  devoted  to  its 
discussion. 

1  U.  S.  Bank  v.  Binney,  5  Mason,  176,  187,  188;  Etheridge  v.  Binney, 
9  Pick.  272;  Winship  v.  Bank  of  U.  S.,  5  Peters,  529;   Story  on  Partn. 
§  105 ;  Mifflin  v.  Smith,  17  Serg.  &  Rawle,  165 ;  Thicknesse  v.  Bromilow, 
2  Cromp.  &  Jerv.  428 ;  Clavering  y.  Westley,  3  P.Wms.  402  ;  Swan  v.  Steele, 
7  East,  210 ;  Lacy  v.  McNeile,  4  Dowl.  &  Ry.  7  ;  Hilsley  v.  Mears,  5  Barn. 
&  Ores.  504.     [See  Hawkins  v.  Appleby,  2  Sandf.  421.] 

2  Snaith  v.  Burridge,  4  Taunt.  689  ;  Rogers  v.  Batchelor,  12  Peters,  221 ; 
Story  on  Partn.  §  110 ;  Farrer  v.  Hutchinson,  9  Adol.  &  El.  641 ;  Ex  parte 
Agace,  2  Cox,  312 ;  Collyer  on  Partn.  §  500. 

3  Story  on  Agency,  §  291,  292 ;    Story  on  Partn.  §  138,    139 ;    2  Kent, 
Comm.  Lect.  41,  p.  630,  631 ;    Thompson  y.  Davenport,  9    Barn.   &  Ores. 
78 ;    U.  S.  Bank  v.  Binney,  5  Mason,  176 ;    Winship  v.  Bank  of  U.  S.  5 
Peters,  529 ;  Mifflin  v.  Smith,  17  Serg.  &  Rawle,  25 ;  Kelly  v.  Hurlburt,  5 
Cowen,  534. 

4  Pitts  y.  Waugh,  4  Mass.  424 ;   Smith  y.  Burnham,  3  Sumner,  435 ;  Sa- 
ville  y.  Robertson,  4  T.  R.  725  ;  Robinson  v.  Wilkinson,  3  Price,  538.    [But 
the  authorities  are  not  uniform.     See  Brooke  v.  Washington,  8  Gratt.  248.] 
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MUTUAL   ASSENT   OF   THE   PARTIES. 

§  124.  HAVING  now  seen  what  parties  are  competent  to 
contract,  it  becomes  necessary  to  consider  the  circumstances 
from  which  their  mutual  assent  to  certain  terms  can  be  legally 
implied.  Since,  if  two  persons  wish  to  make  a  contract  of 
purchase  and  sale,  the  question  which  immediately  arises 
after  their  competency  is  established,  is,  whether  they  can 
agree  upon  the  terms  of  the  sale,  and  whether  the  mode  in 
which  their  assent  thereto  is  manifested  is  legally  sufficient 
to  bind  each  to  the  other,  despite  a  subsequent  change  of 
mind  on  the  part  of  either. 

§  125.  Assent  may  be  either  express  or  implied ; l  but  it 
must  be  reciprocal,  and  in  respect  of  a  certain  and  definite 
proposition.2  A  mere  proposal  or  offer,  which  is  not  unequivo- 
cally accepted,  constitutes  no  bargain.  And  so  long  as  it  is 
not  accepted,  it  is  in  the  option  of  the  proposer  to  withdraw  it 
or  not.3  But  as  soon  as  it  is  assented  to,  the  compact  is  com- 
plete, and  can  only  be  broken,  as  it  was  made,  by  mutual 
consent.  It  is  not  necessary  that  assent  should  be  given  in 

1  [See  State  v.  Duckworth,  1  Winston,  243 ;   Joyce  v.  Swan,  17  C.  B. 
(N.  S.)  84.     Of  course  the  assent  of  an  agent  of  the  vendee  is  sufficient, 
although  he  neglect  to  inform  the  principal.    Booth  v.  Bierce,  40  Barb.  114 
(1863).] 

2  See  Bruce  v.  Pearson,  3  Johns.  534 ;  Allcott  v.  Boston  Steam  Flour  Co., 
9  Gushing,  17;  Sanford,  J.,  in  Crocker  v.   New   London,  Williraantic  & 
Palmer  R.R.  Co.,  24  Conn.  362,  363. 

3  Tucker  v.  Woods,  12  Johns.  190 ;  Jackson  v.  Galloway,  5  Bing.  N.  C. 
75,  76 ;  Rowell  v.  Montville,  4  Greenl.  270 ;    McKinley  v.  Watkins,  13  Illi- 
nois, 140 ;    Eskridge  v.  Glover,  5  Stew.  &  Port.  264 ;    Faulkner  v.  Heberd, 
26  Vermont,  452 ;    Chitty  on  Contr.  (ed.  1860)  8,  9,  and  note ;    [Summers 
v.  Mills,  21  Texas,  77.     Governor,  &c.,  v.  Fetch,   10  Exch.  610;  Cope  v. 
Albinson,  8  Id.  185.] 
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any  particular  mode  or  form>  provided  it  be  unequivocally 
given.1  Thus,  in  a  sale  at  auction,  the  bid  may  be  retracted 
while  it  remains  an  offer,  but  the  blow  of  the  hammer  settles 
the  bargain,  and  is  the  intelligible  and  sufficient  sign  of  a 
mutual  consent.2  Again,  the  pantomime  of  the  deaf  and 
dumb  may  as  certainly  and  definitely  complete  a  bargain,  as 
the  subtler  and  more  intangible  music  of  words.  So,  also,  a 
bargain  may  be  struck  between  two  persons  by  any  sign, 
which  is  mutually  intelligible,  and  which  is  by  custom  or  by 
particular  agreement  typical  of  assent.  The  contract  of  sale 
between  Boaz  and  Elimelech 3  was  as  securely  ratified,  when 
one  took  off  his  shoe  and  gave  it  to  the  other,  as  if  both  had 
signed,  sealed,  and  delivered  an  instrument  of  sale  ;  for  it  was 
among  the  Jews,  "  the  manner  to  confirm  all  things,  for  a  man 
to  pluck  off  his  shoe,  and  give  it  to  his  neighbor,  and  this  was 
a  testimony  in  Israel." 4  So,  also,  the  modern  custom  of 
shaking  hands  on  a  bargain,  which  is  borrowed  from  the 
northern  nations  ; 5  or  the  provincial  custom  of  some  parts  of 
England  of  drawing  a  shilling  across  the  hand ;  would  be 
sufficient  to  complete  a  contract  between  persons  to  whom  the 
act  was  typical. 

§  126.  Where  a  verbal  offer  or  proposal  of  sale  is  made, 
without  any  agreement  as  to  the  time  within  which  it  must 
be  accepted,  it  should  be  accepted  on  the  spot,  or  the  person 
making  it  will  not,  ordinarily,  be  bound  ;  for,  however  willing 
or  desirous  he  may  be  at  one  moment,  and  under  peculiar  cir- 
cumstances, to  sell  according  to  the  terms  of  his  offer,  the  law 
will  not  force  him  to  abide  by  the  same  proposition  at  a  dif- 
ferent time,  and  under  different  circumstances.  Yet,  if  the 
circumstances  of  the  case,  or  the  custom  of  the  trade,  or  the 
conduct  of  the  parties,  indicate  that  reasonable  time  was  to 
be  allowed,  during  which  the  proposal  might  be  accepted,  an 

1  [See  Street  v.  Chapman,  29  Ind.  142  (1867).] 

2  Payne  v.  Cave,  3  T.  R.  148.  3  Ruth,  ch.  iv.  8,  9. 

4  Ruth,  ch.  iv.  7.  5  Bracton,  1.  2,  c.  27 ;  Inst.  1.  3,  tit.  24. 
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assent  given  within  reasonable  time  will  complete  the  con- 
tract, unless  the  proposal  be  previously  retracted.  What 
would  constitute  reasonable  time  in  any  case,  would,  how- 
ever, depend  upon  its  peculiar  circumstances.1  So,  also,  if  a 
condition  be  connected  with  the  offer,  allowing  a  certain  time, 
within  which  it  may  be  accepted,  an  acceptance  within  such 
a  time  would  be  binding.  Yet  if  the  offer  be  retracted  before 
the  assent  is  given,  it  is  said  that  no  bargain  would  be 
effected,  although  the  assent  should  be  within  the  given  time, 
because  the  offer  being  merely  gratuitous,  would  be  unsup- 
ported by  any  valid  consideration  until  it  was  accepted ;  and, 
also,  because  there  would  be  no  mutual  consent  at  the  same 
moment.  Thus,  where  A.  proposed  to  exchange  horses  with 
B.,  and  to  give  B.  a  specific  sum  as  difference,  upon  which 
proposition  B.  had  the  privilege  of  reserving  his  determination 
until  a  certain  day,  and  before  that  day,  A.  gave  him  notice, 
that  he  would  not  confirm  the  contract,  it  was  held,  that  no 
action  could  be  sustained  by  B.  for  the  difference  which  A. 
had  proposed  to  pay.2  In  such  a  case,  the  assent  of  the  party 
to  whom  the  proposal  is  made  may  be  either  express  or  im- 
plied, from  the  circumstances  of  the  case.  Thus,  although 
ordinarily  his  mere  silence,  unconnected  with  other  expressive 
acts,  would  not  be  siifficient  to  indicate  his  assent,  so  as  to 
complete  the  contract ; 3  yet,  wherever,  by  the  terms  of  the 
offer,  it  is  incumbent  on  him  to  express  his  dissent,  or,  wher- 
ever his  acts  afford  an  unequivocal  presumption  of  assent,  his 
acceptance  will  be  implied.4 

§  127.  It  would,  however,  seem  to  be  more  consonant  with 

1  Mactier  v.  Frith,  6  Wendell,  103 ;  Peru  v.  Turner,  1  Fairf.  185 ;  John- 
ston v.  Fessler,  7  Watts,  48 ;  Martin  v.  Black,  21  Alabama,  721. 

2  Eskridge  v.  Glover,  5  Stew.  &  Port.  264 ;    Amer.  Jur.  No.  39,  p.  15, 
16-22;    Cooke  v.  Oxley,  3  T.  R.  653;  Routledge  v.  Grant,  4  Bing.  661; 
Payne  v.  Cave,  3  T.  R.  148 ;  Faulkner  v.  Heberd,  26  Vermont,  452  ;  Beck- 
with  v.  Cheever,  1  Foster  (N.  H.),  41 ;   [Head  v.  Diggon,  3  Mann.  &  Ry. 
97 ;  Smith  v.  Hudson,  6  B.  &  S.  431.] 

3  Corning  v.  Colt,  5  Wendell,  253. 

4  Train  v.  Gold,  5  Pick.  380. 
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justice,  and  with  the  agreement  of  the  parties,  to  enforce  a 
different  rule,  and  to  hold  that,  whenever  an  offer  is  made, 
granting  to  a  party  certain  time,  within  which  he  is  to  be  enti- 
tled to  decide  as  to  whether  he  will  accept  it  or  not,  the  party 
making  such  offer  is  not  at  liberty  to  withdraw  it  before  the 
lapse  of  the  appointed  time,  unless  by  agreement  with  the 
other.  The  reason,  which  is  given,  that  the  offer  is  without 
consideration  and  gratuitous,  until  accepted,  does  not  seem  to 
be  well  founded.  The  consideration  is  the  expectation  or  hope 
that  the  offer  will  be  accepted,  and  this  is  sufficient  legally  to 
support  the  promise.  The  agreement  is,  therefore,  to  be  looked 
upon  as  an  engagement  by  the  one  party,  that  he  will  not  sell 
within  a  certain  time,  in  consideration  that  the  other  party  will 
consider  the  matter,  and  not  give  a  refusal  at  once.  Again, 
the  making  of  such  an  offer  might  betray  the  other  party  into 
a  loss  of  time  and  of  money,  by  inducing  him  to  make  exami- 
nation, and  to  inquire  into  the  value  of  the  goods  offered ;  and 
this  inconvenience  assumed  by  him  is  a  sufficient  consideration 
for  the  offer.1  Suppose,  that,  in  faith  of  the  offer,  he  proceed 

1  Cora.  Dig.  Action  on  the  Case,  Assumpsit,  B. ;    Violett  v.  Patton,  5 
Cranch,  142,  152;  Knight  v.  Rushworth,  Cro.  Eliz.  469;  Brooks  ».  Ball,  18 

Johns.  337  ;  Perkins  v.  Binke,  2  Sid.  123 ;  Travers  v. ,  1  sfd.  57-;  Brett 

v.  Pretyman,  1  Sid.  283  ;  Loo  v.  Burdeux,  1  Sid.  369  ;  Train  v.  Gold,  5  Pick. 
384.  In  Violett  v.  Patton,  5  Cranch,  142,  it  is  said  by  Mr.  Chief  Justice 
Marshall :  "  To  constitute  a  consideration,  it  is  not  necessary  that  a  benefit 
should  accrue  to  the  person  making  the  promise.  It  is  sufficient,  that  some- 
thing valuable  flows  from  the  person  to  whom  it  is  made,  and  that  the  prom- 
ise is  the  inducement  to  the  transaction."  So  in  Train  v.  Gold,  it  is  said, 
"  Any  gain  to  the  promisor,  or  loss  to  the  promisee,  however  trifling,  is  a 
sufficient  consideration  to  support  an  express  promise ;"  and  this  is  affirmed 
in  all  the  cases  above  cited.  The  mere  fact,  that  the  consideration  is  trifling, 
is  not  sufficient  to  render  the  promise  gratuitous.  In  the  case  in  question,  if 
there  were  no  consideration  for  the  promise,  what  inducement  could  there  be 
for  the  offerer  to  make  his  offer  ?  It  must  be  evident  that  he  expected  an  ad- 
vantage, or  hoped  it  at  least.  See  Story  on  Contr.  ch.  4,  §  215,  et  seq.,  for 
the  doctrine  as  to  what  constitutes  a  sufficient  consideration,  and  the  cases 
there  cited.  Again,  it  is  not  true  that  all  gratuitous  promises  are  void.  Ex- 
ceptions are  allowed  in  cases  of  salvage,  and  a  mandate,  and  of  the  contracts 
by  infants,  and  of  work  and  labor  done,  with  the  acquiescence  of  the  party 
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to  make  arrangements  to  enable  him  to  purchase,  or  to  make 
calculations  to  enable  him  to  determine,  whether  he  is  in  a 
condition  to  buy,  or,  whether  the  offer  is  worth  accepting,  and 
is  fairly  exerting  his  best  judgment  on  the  matter,  is  there  any 
justice  in  allowing  the  other  party  to  interfere  and  break  his 
promise,  after  inducing  a  loss  of  time,  or  money,  or  conven- 
ience ?  Nor  does  this  view  of  the  matter  want  authority.  The 
doctrine  contended  for  has  been  asserted  by  Toullier  in  France, 
and  is  accepted  in  Scotland  and  Holland.1  "  In  France,"  says 
Toullier,  "  when  he  who  makes  an  offer  has  fixed  a  determinate 
time  for  acceptance,  or  has  expressly  or  tacitly  engaged  not  to 
revoke  before  the  answer  of  the  other  party,  the  promise  is  not 
revocable  during  the  time ;  so,  if  I  offer  to  you  100  pipes  of 
wine  at  a  certain  price,  and  add,  that  I  wait  your  answer  before 
selling  them  to  another,  I  cannot  revoke  my  offer  before  the 
time  necessary  for  having  your  answer.  But  if  that  answer  is 
unduly  delayed,  I  regain  my  freedom,  which  I  had  suspended 
only  for  a  limited  time."  2  Professor  Bell,  also,  in  his  late  work 
on  Sales,  reprobates  the  English  rule.  "  It  seems  inconsistent," 
he  says,  "  with  the  plain  principles  of  equity,  that  a  person 
who  has  been  induced  to  rely  on  such  an  engagement,  should 
have  no  remedy  in  case  of  disappointment.  If,  for  example,  a 
merchant  propose  to  sell  to  another  a  cargo  of  sugar  or  of 
tobacco,  and  agree  to  give  him  a  certain  time  to  determine 
whether  he  will  buy  the  goods  or  not,  engaging  not  to  dispose 
of  them  till  the  time  has  elapsed,  and  in  the  mean  while  he  dis- 
pose of  them,  and  disappoint  the  person  to  whom  the  promise 
has  been  made,  who  may  have  rejected  an  advantageous  offer 
from  another  dealer,  it  seems  unjust  that,  for  the  disappoint- 
in  whose  favor  it  is  done,  though  without  his  order,  and  in  some  cases  of 
subscriptions.  See  Story  on  Contr.  §  132,  133,  el  seq. ;  Limerick  Acad. 
v.  Davis,  11  Mass.  113;  Story  on  Bailments,  §  138,  164;  Abbott  on  Shipp. 
Pt.  3,  ch.  10. 

1  Code  de  Commerce  de  Hollande ;  Dispositions  Generates,  Art.  1,  p. 
65;  1  Stair,  3,  9. 

2  6  Toullier,  Droit  Civ.  Frangais,  p.  33,  no.  30. 
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ment  thus  occasioned,  there  should  be  no  remedy.  The  only 
answer  to  this  in  the  English  law,  appears  to  be,  that  no  one  is 
entitled  to  rely  on  a  unilateral  engagement  gratuitously  made 
and  without  consideration.  But  one  cannot  help  feeling,  that 
a  rule  so  different  from  what  commonly  happens  in  the  inter- 
course of  life,  raises  that  inconsistency  between  law  and  justice, 
which  is  sometimes  complained  of.  The  subtleties  of  lawyers 
never  ought  to  interfere  with  the  common  sense  and  under- 
standing of  mankind  ;  and  the  law  is  on  a  better  footing  where 
an  engagement,  seriously  made,  is  by  the  law  enforced,  with- 
out regard  to  the  motive  from  which  it  proceeds." 

§  128.  Where  an  arrangement  is  made,  that  the  person 
proposing  to  purchase  shall  have  the  right  of  trial  during  a 
certain  time,  the  other  party  cannot  conclude  the  negotiation, 
until  the  time  allotted  has  elapsed.  But  if  the  article  be  taken 
on  trial  for  a  certain  time,  the  party  trying  it  must  return  it 
within  such  a  time,  or  his  bargain  will  become  complete,  and 
he  will  be  liable  for  the  price  of  the  thing.1  If  no  definite 
period  be  stated,  within  which  trial  shall  be  allowed,  a  reason- 
able time  will  be  implied.2  An  agreement  by  both  parties  to 
conclude  such  an  arrangement  will  be  implied,  however,  from 
circumstances,  so  as  to  destroy  the  right  of  the  person  to  whom 
the  privilege  of  trial  is  given,  from  longer  retaining  the  article.3 

§  129.  Consent  may  not  only  be  verbally  manifested  between 
parties,  who  are  present  together,  but  it  may  also  be  expressed 
through  letters  or  messengers,  if  the  parties  be  at  a  distance 
from  each  other.4  Where  a  proposition  of  sale  is  made  by  let- 
ter, the  contract  is  closed  as  soon  as  the  letter  accepting  it  is 

1  Ellis  v.  Mortimer,  1  Bos.  &  Pul.  N.  R.  257 ;  Reed  v.  Upton,  10  Pick. 
522  ;  Humphries  v.  Carvalho,  16  East,  45  ;  Johnson  v.  McLane,  7  Blackf.  501 ; 
Moore  v.  Piercy,  1  Jones  (Law),  N.  Car.  131. 

2  Ibid. ;  Washington  v.  Jones,  7  Humph.  468 ;  Moss  v.  Sweet,  16  Q. 
B.  493 ;  Humfrey  v.  Dale,  7  Ellis  &  Bl.  266,  274,  Lord  Campbell,  C.  J. 

3  Ibid.     See  Post,  §  247,  250. 

4  Contracts  may  be  made  by  telegraphic  despatches  and  by  them  proved 
in  Court.     Taylor  v.  Steamboat  Robert  Campbell,  20  Mis.  (5  Bennett)  254; 
Durkee  v.  Vermont  Central  R.R.,  29  Vermont,  127. 
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deposited  in  the  post-office  ;  but  before  that  time,  although  the 
letter  of  acceptance  be  written,  the  writer  is  not  debarred  of  his 
right  to  change  his  determination.1  It  is  evident,  that  there 
must  be  some  moment  when  the  bargain  is  concluded,  and  this 
act  is  considered  as  sufficiently  definite  and  decisive  on  the  part 
of  the  acceptor,  to  indicate  a  certain  assent.  When  this  assent 
is  given,  there  is  an  "  aggregatw  mentium"  and  what  was 
before  a  proposal  becomes  an  agreement.  Neither  party,  there- 
fore, can  withdraw  from  the  contract  after  such  act,  without 
the  consent  of  the  other ;  and  a  letter  of  retraction  written  sub- 
sequently by  either  party  would  be  of  no  effect.  So,  also,  the 
acceptor  cannot,  by  withdrawing  his  letter  from  the  post,  absolve 
himself  from  the  agreement.2  Thus  where  there  was  a  corre- 
spondence relating  to  the  insurance  of  a  house  against  fire,  con- 
sisting of  an  inquiry  of  the  insurance  company  as  to  the  terms 
upon  which  they  were  willing  to  insure,  and  an  answer  stating 
them,  to  which  a  letter  was  written  accepting  them,  it  was  held 
that  the  contract  was  complete  when  the  insured  placed  the 
letter  in  the  post-office  accepting  the  terms.3  But  when  an 
offer  is  made  by  letter,  it  may  be  retracted  at  any  time  before 
the  person,  to  whom  it  is  made  deposits  his  letter  of  acceptance 
in  the  post-office  ;  for  there  can  be  no  binding  contract,  by  which 
both  parties  are  not  bound.4 

1  We  shall  hereafter  see,  that  delivery  is  necessary  in  order  to  pass  the; 
actual  property,  but  consent  alone  completes  the  contract.     The  contract  is 
made  at  the  place  where  it  is  assented  to,  and  will  be  valid  or  invalid  accord- 
ing to  the  laws  of  that  place.     Mclnlyre  v.  Parks,  3  Metcalf,  207. 

2  Mactier  v.  Frith,  6  Wendell,  103;  Adams  v.  Lindsell,  1  Barn.  &  Aid. 
681 ;  Averill  v.  Hedge,  12  Conn.  436 ;  Kennedy  v.  Lee,  3  Meriv.  441 ;  Hol- 
land v.  Eyre,  2  Sim.  &  Stu.  194;  Potter  v.  Sanders,  6  Hare,  1 ;  Dunlop  v. 
Higgins,  1  Clark  &  Fin.  (N.  S.)  381;  Vassar  v.  Camp,  14  Barbour,  341; 
S.  C.,  1  Kernan,  441;  Chiles  v.  Nelson,  7  Dana,  281;   1  Duer,  Ins.  116- 
131,  in  notes. 

3  Tayloe  v.  Merchants'  Fire  Ins.  Co.  of  Baltimore,  9  Howard,  390.    See, 
also,  Duncan  v.  Topham,  8  Com.  B.  225;  -[Wheat  v.  Cross,  31  Md.  99 
(1869).] 

4  The  rule  stated  in  the  text  was  conclusively  settled  in  England  by  the 
case  of  Adams  v.  Lindsell,  1  Barn.  &  Aid.  681.     This  was  a  case',  where  the 
defendants  offered  by  letter  to  the  plaintiffs  to  sell  them  certain  goods,  "  re- 
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§  130.  By  the  Civil  Law  the  rule  is,  that  if  the  person  making 
the  offer  write  a  letter  retracting  it  before  the  letter  of  accept- 

ceiving  a  letter  in  course  of  post."  The  letter  was  misdirected,  and  arrived 
two  days  later  than  it  ought,  and  was  then  immediately  answered  by  the 
plaintiffs,  who  accepted  the  offer.  In  the  mean  time,  the  defendants  had  sold 
the  goods  to  a  third  person.  The  Court,  after  full  consideration,  held,  that 
as  soon  as  the  letter  of  acceptance  was  written  and  placed  in  the  mail,  the 
contract  was  concluded,  and  nothing  remained  to  be  done  but  to  deliver  the 
goods.  They  say  "the  defendants  must  be  considered  in  law  as  making, 
during  every  instant  of  the  time  their  letter  was  travelling,  the  same  identical 
offer  to  the  plaintiffs ;  and  then  the  contract  is  completed  by  the  acceptance 
of  it  by  the  latter."  They  entirely  disregarded  the  case  of  Cooke  v.  Oxley 
(3  T.  R.  654),  in  which  a  contrary  doctrine  is  held,  but  which  is  so  deficiently 
and  inaccurately  reported,  as  to  leave  a  doubt  as  to  whether  any  acceptance 
was  ever  given,  according  to  the  terms  of  the  proposal.  Indeed,  Bayley,  J., 
in  Humphries  v.  Carvalho  (16  East,  45),  states,  that  the  ground  of  the 
decision  in  that  case  was,  "that  there  was  only  a  proposal  of  sale  by  one 
party,  and  no  allegation,  that  the  other  party  had  acceded  to  the  contract  of 
sale."  If  such  were  the  fact,  the  case  would  not  contradict  the  decision  in 
Adams  v.  Lindsell.  See,  also,  Kennedy  v.  Lee,  oMeriv.  441.  This  doctrine 
has  been  sustained  by  the  Court  of  Errors  in  New  York,  in  the  case  of  Mac- 
tier  v.  Frith  (6  Wendell,  103),  and  in  Connecticut,  in  Averill  v.  Hedge  (12 
Conn.  436) .  See,  also,  20  Am.  Jur.  No.  39,  p.  20,  in  which  the  case  of  Cooke 
v.  Oxley  is  ably  criticised,  and  the  doctrine  of  Adams  v.  Lindsell  is  main- 
tained. So,  also,  see  Brisban  v.  Boyd,  4  Paige,  17 ;  2  Kent,  Comm.  Lect. 
39,  p.  477,  and  note  (&),  p.  646;  The  Palo  Alto,  1  Daveis,  344;  Hamilton 
v.  Lycoming,  5  Barr,  339 ;  Levy  v.  Cohen,  4  Georgia,  1 ;  Potter  v.  Sanders, 
6  Hare,  1.  [Clark  v.  Dales,  20  Barb.  42;  Myers  v.  Smith,  48  Id.  614; 
Trevor  v.  Wood,  36  N.  Y.  307 ;  Hebb's  case,  Law  Rep.  4  Eq.  9 ;  Hutche- 
son  v.  Blakeman,  3  Met.  (Ky.)  80 ;  Chiles  v.  Nelson,  7  Dana,  281 ;  Elia- 
son  v.  Henshaw,  1  Curtis,  C.  C.  382.] 

The  Supreme  Court  of  Massachusetts  has,  however,  maintained  the  doc- 
trine, that  no  acceptance  of  a  proposal  of  sale  is  binding  until  knowledge 
thereof  be  received  by  the  proposer.  This  point  was  decided  in  the  case  of 
McCulloch  v.  the  Eagle  Ins.  Co.  (1  Pick.  266),  which  was  as  follows:  The 
insurance  company,  on  the  1st  day  of  January,  offered  by  letter  to  insure 
the  brig  of  the  plaintiff  on  certain  terms.  On  the  next  day,  the  offer  was 
retracted.  On  the  third  day,  the  letter  containing  the  proposal  was  received 
by  the  plaintiff,  who  immediately  wrote  an  answer,  accepting  the  offer,  and 
put  it  into  the  post-office  before  receiving  the  letter  of  revocation.  The 
letter  of  acceptance,  and  that  of  revocation  crossed  each  other  on  the  road. 
The  reasoning  of  the  Court  is  as  follows :  "  The  offer  did  not  bind  the  plain- 
tiff until  it  was  accepted,  and  it  could  not  be  accepted  to  the  knowledge  of 
the  defendants,  until  the  letter  announcing  the  acceptance  was  received,  or, 
at  most,  until  the  regular  time  for  its  arrival  by  mail  had  elapsed.  Had  the 
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ance  is  placed  in  the  post,  but  which  does  not  reach  the  ac- 
ceptor until  afterwards,  no  binding  contract  would  arise,  because, 
as  there  could  not  be  a  mutual  assent  of  both  parties  to  one 
certain  proposition  at  the  same  moment,  there  could  be  no  sim- 
ultaneous agreement  of  mind.  But  since  it  might  be  produc- 
tive of  very  injurious  results,  if  no  security  were  given  to  the 
acceptor,  the  rule  has  been  adopted,  that  if  any  loss  or  injury 
or  inconvenience  or  trouble  be  occasioned  to  him  by  his  acting 
upon  the  contract,  as  if  it  were  completed,  he  shall  have  a  claim 
therefor  on  the  person  making  the  offer.  As,  for  instance,  if 
any  person  offer  by  letter  to  give  a  certain  price  for  any  com- 
modity of  merchandise,  and  it  be  accepted,  and  the  merchandise 
be  retained  for  him,  and  he  retract  his  offer  by  a  subsequent 
letter  written  before  it  was  accepted,  he  would  be  bound  to 

vessel  arrived  in  safety  on  the  2d,  or  on  the  morning  of  the  3d,  the  plaintiff 
would  not  have  accepted  the  offer,  and  was  not  bound  to  accept,  so  that  the 
defendants  would  not  have  been  entitled  to  any  premium,  and  both  must  be 
bound  in  order  to  make  the  contract  binding  on  either,  unless  time  is  given 
by  one  to  the  other,"  &c. 

The  first  proposition  in  this  reasoning  is  merely  the  affirmation  of  a  new 
rule,  or  rather  a  new  definition  of  the  term  "  acceptance,"  which  has  already 
been  differently  defined  by  the  decisions.  If  it  be  correct,  it  leads  too  far, 
since,  if  the  defendants  were  not  bound,  until  they  received  notice  of  the 
acceptance,  by  a  parity  of  reasoning,  the  plaintiffs  could  not  be  bound  until 
they  received  information  that  their  acceptance  was  acceded  to ;  and  since  at 
any  moment  during  the  correspondence,  it  could  not  be  certain  that  a  letter 
retracting  either  the  acceptance  or  the  offer  was  not  on  the  road,  neither 
party  could  ever  be  sure  that  the  bargain  was  complete.  Such  a  rule  would 
tend  greatly  to  embarrass  all  commercial  intercourse,  and  to  infuse  doubt 
and  delay  into  every  contract.  As  to  the  second  portion  of  the  reasoning,  the 
Court  seem  to  have  taken  for  granted,  that  the  reason  why,  if  the  brig  had 
arrived  on  the  2d  or  3d,  no  contract  would  have  arisen,  was,  that  there  would 
have  been  no  proper  acceptance ;  but  does  not  the  real  reason  seem  to  be, 
that  the  subject  of  the  contract  (a  voyage  from  Martinico  to  the  United 
States)  having  failed,  the  contract  also  would  fail ;  since,  however  perfectly 
the  consent  of  both  might  have  been  expressed,  yet  if  the  contract  be 
founded  on  the  existence  of  something  forming  the  subject  of  the  agree- 
ment, which  does  not,  in  fact,  exist,  the  agreement  would  be  null  and  void, 
from  error  or  mistake  ?  But,  we  suppose,  that  if  the  vessel  had  arrived  at 
any  time  after  the  mailing  of  the  letter  of  acceptance,  the  insurance  would 
have  been  effected,  and  the  plaintiff  would  have  been  liable  for  the  premium. 
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make  good  any  loss  occasioned  by  a  fall  in  the  market  between 
the  receipt  of  the  two  letters.  And  this  liability  would  result 
from  the  equitable  doctrine,  that,  of  two  innocent  parties,  he 
who  causes  the  injury  should  bear  the  loss.1 

1  The  law,  as  set  forth  in  the  text,  follows  that  which  is  laid  down  by  Po- 
thier  in  his  treatise  on  Sales,  and  which  seems  to  be  by  far  the  fairest  and 
most  intelligible  rule  that  can  be  found.  It  avoids  the  objections  to  the  rule 
laid  down  by  the  Supreme  Court  in  Massachusetts  as  well  as  to  the  English 
rule.  Pothier  says  :  "In  this  contract,  as  in  others,  the  consent  of  the  par- 
ties may  be  manifested  not  only  between  those  who  are  present  together,  but 
also  between  those  who  are  at  a  distance  from  each  other,  by  means  of  let- 
ters, or  through  the  intervention  of  an  agent,  per  epistolam,  aut  nuntium. 

"  Tn  order  that  the  consent  of  the  parties  may  take  place,  in  the  last-men- 
tioned case,  it  is  necessary  that  the  will  of  the  party,  who  makes  a  proposition 
in  writing,  should  continue  until  his  letter  reaches  the  other  party,  and  until 
the  other  party  declares  his  acceptance  of  the  proposition. 

"  This  will  is  presumed  to  continue,  if  nothing  appears  to  the  contrary; 
but,  if  I  write  a  letter  to  a  merchant  living  at  a  distance,  and  therein  propose 
to  him,  to  sell  me  a  certain  quantity  of  merchandise,  for  a  certain  price ;  and, 
before  my  letter  has  time  to  reach  him,  I  write  a  second,  informing  him  that 
I  no  longer  wish  to  make  the  bargain  ;  or  if  I  die,  or  lose  the  use  of  my  rea- 
son ;  although  the  merchant,  on  the  receipt  of  my  letter,  being  in  ignorance  of 
my  change  of  will,  or  of  my  death  or  insanity,  makes  answer  that  he  accepts 
the  proposed  bargain  ;  yet  there  will  be  no  contract  of  sale  between  us ;  for, 
as  my  will  does  not  continue  until  his  receipt  of  my  letter,  and  his  acceptance 
of  the  proposition  contained  in  it,  there  is  not  that  consent  or  concurrence  of 
our  wills,  which  is  necessary  to  constitute  the  contract  of  sale.  This  is  the 
opinion  of  Bartholus  and  the  other  jurists  cited  by  Bruneman,  ad  1.  1,  §  2  D. 
de  contrail,  empt.  (18,  1.  1,  §  2),  who  very  properly  reject  the  contrary 
opinion  of  the  Gloss,  ad  dictam  legem. 

"It  must  be  observed,  however,  that  if  my  letter  causes  the  merchant  to 
be  at  any  expense,  in  proceeding  to  execute  the  contract  proposed ;  or  if  it 
occasions  him  any  loss,  as  for  example,  if,  in  the  intermediate  time  between 
the  receipt  of  my  first  and  that  of  my  second  letter,  the  price  of  that  particu- 
lar kind  of  merchandise  falls,  and  my  first  letter  deprives  him  of  an  opportu- 
nity to  sell  it  before  the  fall  of  the  price ;  in  all  these  cases,  I  am  bound  to 
indemnify  him,  unless  I  prefer  to  agree  to  the  bargain  as  proposed  by  my  first 
letter.  This  obligation  results  from  that  rule  of  equity,  that  no  person 
should  suffer  from  the  act  of  another :  Nemo  ex  alterius  facto  prcegravari 
debet.  I  ought  therefore  to  indemnify  him  for  the  expense  and  loss  which 
I  occasion  him  by  making  a  proposition,  which  I  afterwards  refuse  to 
execute. 

"For  the  same  reason,  if  the  merchant,  on  the  receipt  of  my  first  letter, 
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§  181.  The  same  general  rule  also  applies  to  cases  where  an 
order  for  merchandise  or  commodities  is  sent  by  letter.  If  the 
article  be  forwarded  before  the  Detraction  is  written,  the  con- 
tract is  completed,  and  the  article  is  the  property  of  the  orderer, 
so  that,  if  it  be  destroyed,  he  must  bear  the  loss.  But  if  the 
article  be  forwarded  after  the  retraction  is  written,  but  before  it 
is  received,  the  orderer  would  be  bound  either  to  adhere  to  his 
proposition  of  sale,  or  to  indemnify  the  other  party.  Again,  if 
the  article  be  not  forwarded  at  all,  but  if  the  person,  to  whom 
it  is  sent,  be  put  to  trouble  and  expense  by  proceeding  to  com- 
ply with  the  order,  as  if,  not  having  it  on  hand,  he  order  it 
from  another,  he  would  have  a  sound  claim  on  the  other  party 
for  a  complete  indemnification  in  case  the  order  was  counter- 
manded.1 

§  132.  Again,  it  is  not  necessary  in  all  cases,  where  an  offer 
is  made  by  letter,  that  there  should  be  an  express  acceptance  ; 
acceptance  will  often  be  implied  from  the  silence  of  the  party 
to  whom  the  offer  is  made,  and  also  from  his  acts.2  Thus,  if 
one  offer  to  sell  and  send  goods  to  his  correspondent,  unless 
he  be  forbidden  in  course  of  post,  or  before  a  certain  time,  the 
mere  omission  of  the  correspondent  to  forbid  him  to  send 

and  before  receiving  the  second  which  contains  a  revocation  of  it,  or  being  in 
ignorance  of  my  insanity  or  death,  which  prevents  the  conclusion  of  the  bar- 
gain, charges  to  my  account  and  forwards  the  merchandise ;  though,  in  that 
case,  there  cannot  properly  be  a  contract  of  sale  between  us,  yet  he  will  have 
a  right  to  compel  rne  or  my  heirs  to  execute  the  proposed  contract,  not  in 
virtue  of  any  contract  of  sale,  but  of  my  obligation  to  indemnify  him,  which 
results  from  the  rule  of  equity  above  mentioned."  Contrat  de  Vente,  No. 
82.  This  doctrine  is  also  approved  by  Duranton  in  his  Cours  de  Droit 
Francis,  Vol.  16 ;  Contrat  de  Vente,  Liv.  3,  tit.  6,  §  45 ;  see  also  Toullier 
des  Contrats,  §  30 ;  Barbeyrac's  Notes  on  Grotius  ;  Story  on  Agency,  §  493, 
p.  630,  n.  (2)  ;  Long  on  Sales  (Rand's  ed.),  6,  183,  199;  2  Kent,  Comm. 
477 ;  Brisban  v.  Boyd,  4  Paige,  17,  20 ;  Story  on  Contr.  §  384. 

1  Pothier,  Contrat  de  Vente,  No.  32;  Duranton,  Cours  de  Droit  Fran- 
§ais,  Vol.  16  ;  Contrat  de  Vente,  Liv.  3,  tit.  6,  §  45  ;  2  Pardessus,  No.  253  ; 
Bell  on  Sales,  p.  38. 

2  [In  Joyce  v.  Swann,  17  C.  B.   (N.  S.)  83   (1844),  there  was  what  the 
Court  called  a  "  grumbling  assent"  to  the  price,  which  was  held  sufficient.] 
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them,  will  constitute  a  sufficient  excuse,  if  he  have  received 
the  letter.  So,  also,  if  an  offer  be  made  to  purchase  goods  at  a 
certain  price,  provided  they  are  sent  at  a  certain  day,  or  by  a 
certain  conveyance,  or  provided  a  bill  of  lading  is  transmitted 
before  such  time,  the  transmission  of  the  goods,  and  of  the  bill 
of  lading,  would  operate  as  an  acceptance  and  bind  the  offerer.1 

§  133.  Where,  after  an  order  is  sent,  the  orderer  becomes 
insane  or  dies,  and  the  person  of  whom  they  are  ordered,  being 
ignorant  of  such  fact,  forwards  the  goods  ordered,  the  orderer 
or  his  representatives  will  be  bound  in  like  manner  as  if  no 
such  occurrence  had  taken  place.  If,  therefore,  he  die  before 
the  goods  are  forwarded,  or  before  any  letter  of  acceptance  is 
written,  no  contract  will  arise  ;  but  if,  nevertheless,  the  other 
party  being  in  ignorance  thereof,  either  forward  the  goods,  or 
be  put  to  any  expense  and  labor,  by  proceeding  to  comply  with 
the  order,  he  will  have  the  same  claim  for  indemnification  upon 
his  representatives,  as  if  no  such  event  had  occurred.2 

§  134.  It  must  be  manifest,  that  the  opposite  rule  would 
often  be  productive  of  mischief,  and  would  greatly  clog  the 
facilities  of  trade.  The  greatest  security,  which  a  merchant 
can  have  in  his  commercial  transactions,  is  certainty.  If  the 
offers  or  orders,  which  he  may  receive  from  foreign  correspond- 
ents, cannot  be  immediately  executed,  because  of  fear  and 
distrust  lest  they  may  be  revoked,  he  must  either  narrowly 
restrict  his  business,  and  incumber  it  with  an  injurious  delay, 
or  he  must  trust  to  chances  of  luck.  Any  certain  rule  of  trade, 
however  arbitrary,  is  better  than  one  which  creates  irresolution, 
and  which  is  open  to  endless  doubts.  In  the  extended  ramifi- 
cations of  commerce,  profit  and  success  depend  on  the  number 
and  rapidity  of  sales,  as  well  as  on  their  certainty;  and  to 
entail  upon  trade  a  cautious  delay,  would  often  be  to  rob  enter- 

1  Bell  on  Sales,  p.  37  ;  2  Pardessus,  No.  253 ;  1  Bell's  Illust.  of  the  Law 
of  Scot.  p.  84,  85  ;  Lombe  v.  Scott,  17th  Nov.  1779  ;  Fames  v.  Stein,  March 
7th,  1799 ;  S.  C.,  March  24th,  1800. 

2  Mactier  v.  Frith,  6  Wendell,  103 ;  Pothier,  Contrat  de  Vente,  No.  32 ; 
The  Palo  Alto,  1  Daveis,  344. 
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prise  of  its  fairest  fruits.  Suppose,  for  instance,  that  an  offer 
is  made  by  letter  to  a  foreign  correspondent  to  purchase  a  cer- 
tain quantity  of  cotton,  provided  it  can  be  obtained  at  a  certain 
price,  and  the  correspondent  can,  on  the  receipt  of  the  letter, 
purchase  at  the  stipulated  price,  the  interests  of  both  parties 
would  be  consulted  by  an  immediate  purchase.  Yet  the  delay 
which  would  be  necessary,  if  he  were  obliged  to  write  a  letter 
stating  that  fact,  so  as  to  insure  himself  against  any  change  of 
mind  in  the  other  party,  would  in  all  probability  so  change  the 
state  of  the  market,  that  the  compliance  with  his  order  would 
be  impossible.  Indeed,  the  mutual  orders  and  offers  between 
merchants  at  different  places,  would  be  rendered  useless  in 
many  instances,  unless  they  could  be  instantly  closed  ;  and  the 
necessary  time  which  would  elapse  between  the  moment  when 
an  order  or  offer  was  received  and  accepted,  and  the  moment 
when  that  acceptance  was  made  known  to -the  orderer,  would 
in  all  probability  render  the  purchase  or  sale  undesirable, 
according  to  the  terms  of  the  first  proposition. 

§  135.  It  is  for  these  reasons  that  the  rule  adopted  by  the 
English  law  seems  best  to  satisfy  the  exigencies  of  trade,  that 
it  has  been  adopted.  Indeed,  it  merely  follows  the  practical 
usage  among  merchants,  which  common  sense  has  approved  as 
being  the  only  rule  which  would,  in  some  cases,  not  be  pro- 
ductive of  absolute  injury.  The  same  rule  also  obtains  in  the 
Civil  Law.1 

§  136.  If  a  proposition  be  accompanied  with  certain  condi- 
tions or  limitations,  the  acceptance  must  correspond  to  it  ex- 
actly, for  if  any  alteration  be  suggested,  or  any  exception  be 

1  It  might  also  be  added,  that  the  rule,  as  it  is  laid  down  in  the  text,  is 
borrowed  from  that  which  obtains  in  the  Civil  Law.  It  is  here  adopted,  as 
being  by  far  the  most  intelligible,  and  as  avoiding  an  arbitrary  rule,  at  the 
same  time  that  it  meets  all  the  exigencies  of  trade.  It  stands  purely 
upon  principle,  and  strongly  recommends  itself  to  reason.  Besides,  it  serves 
to  clear  up  the  difficulty,  which  oppressed  the  Court  in  the  decision  of  the 
case  of  McCulloch  v.  The  Eagle  Ins.  Co.,  at  the  same  time  that  it  does  not 
conflict  with  or  stop  short  of  the  English  cases.  Would  it  not  be  well  that  it 
should  be  ingrafted  upon  our  system  of  jurisprudence  ? 

9 
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made  to  its  exact  terms,  the  provisional  acceptance  becomes 
merely  a  new  proposition,  which  also  requires  an  acceptance.1 
Thus,  for  instance,  if  a  certain  number  of  goods  of  a  certain 
quality  be  ordered  at  the  same  time,  though  at  distinct  prices, 
the  orderer  is  not  bound  to  accept  goods  of  a  different  quality 
or  quantity.2  So,  also,  if  an  order  be  sent  for  a  certain  num- 
ber, or  measure,  or  quantity,  the  orderer  is  not  bound  to  accept 
or  pay  for  any  part  of  the  goods,  unless  all  are  furnished,  and 
on  the  terms  agreed  upon  ;  but  if  he  accept  any  one  article, 
he  is  precluded  from  saying,  that  the  order  was  entire,  and  he 
must  accept  and  pay  for  as  many  as  are  individually  furnished 
according  to  the  contract.3  So,  also,  if  goods  of  a  certain 
brand  or  mark  be  ordered,  the  orderer  is  not  bound  to  receive 
goods  of  a  different  brand  or  mark,  although  they  be  of  equal 
or  superior  quality.4  So,  also,  where  an  offer  is  made  to  pur- 
chase or  sell  on  certain  terms  of  credit,  an  acceptance  on  dif- 
ferent terms  of  credit  will  be  insufficient.5  So,  also,  the  same 
rule  would  apply,  if  in  answer  to  an  order  for  certain  goods 
put  up  in  a  certain  style,  the  same  kind  of  goods  should  be 
sent  in  a  different  form  ;  as,  if  thread  in  spools  be  ordered,  and 

1  Bruce  v.  Pearson,  3  Johns.  534;  Tuttle  v.  Love,  7  Johns.  470;   Cham- 
pion v.  Short,  1  Camp.  *53 ;  Routledge  v.  Grant,  3  Car.  &  P.  267 ;  S.  C.,  4 
Bing.  653  ;  Eliason  v.  Henshaw,  4  Wheaton,  225  ;  Falls  v.  Gaither,  9  Porter, 
605  ;  Hutchinson  v.  Bowker,  5  Mees.  &  W.  535  ;  Jordan  v.  Norton,  4  Mees. 
&  W.  155;  Wontner  v.  Shairp,  4  Com.  B.  404,  441;  Duke  v.  Andrews,  2 
Exch.  290 ;  Chaplin  v.  Clarke,  4  Exch.  403  ;  Bell  on  Sales,  p.  37  ;  Jaques  v. 
Watt,  12th  Feb.  1817 ;  1  Bell's  Illust.  of  Law  of  Scot.  p.  84 ;  McNeill  v. 
Cameron,  21st  Jan.  1830.     [See,  also,  Lyman  v.  Robinson,  14  Allen,  242; 
Hydev.  Wrench,  3  Beav.  336;  Ridgway  u.  Wharton,  6  H.  L.  Cas.  238; 
Holland  v.  Eyre,  2  Sim.  &  Stu.  194 ;  Hutcheson  v.  Blakeman,  3  Met.  (Ky.) 
80.]     If,  by  the  terms  of  the  proposal,  it  is  stipulated  that  the  acceptance  is 
to  be  made  in  a  particular  manner,  —  e.  g.  in  writing,  —  an  acceptance  in  any 
other  manner  will  not  form  a  binding  contract.     Governor,  &c.  of  the  Poor 
of  Kingston-upon-Hull  v.  Petch,  10  Exch.  610. 

2  Bruce  v.  Pearson,  3  Johns.  534 ;  Tuttle  v.  Love,  7  Johns.  470. 

3  Baldey  v.  Parker,  3  Dowl.  &  Ryl.  220;  S.  C.,  2  Barn.  &  Cres.  37  ; 
Champion  v.  Short,  1  Camp.  53. 

4  Beals  v.  Terry,  2  Sandf.  S.  C.  127. 
3  Tuttle  v.  Love,  7  Johns.  470. 
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thread  in  skeins  be  sent.  But  if,  in  answer  to  an  order,  goods 
be  sent  which  do  not  correspond  thereto,  and  they  be  accepted 
without  objection,  an  assent  will  be  implied  on  the  part  of  the 
orderer  to  the  modified  contract,  and  he  will  be  liable  there- 
upon.1 And  an  assent  will,  ordinarily,  be  implied  from  an 
entire  absence  of  complaint  on  the  part  of  the  orderer,  for  an 
unreasonable  length  of  time  after  receiving  them.  But  if 
goods  be  ssnt  of  a  different  quality  or  value  from  those  ordered, 
and  the  orderer  accept  them,  he  will  not  be  liable  according  to 
the  terms  of  his  original  order,  but  only  for  the  market  price 
of  the  goods  actually  sent,  and  the  ordinary  commissions  and 
expenses.  Yet,  as  we  shall  hereafter  see,  if  the  order  be 
ambiguously  expressed,  and  the  person  to  whom  it  is  sent,  after 
using  proper  diligence  to  inform  himself  of  its  meaning,  be 
actually  deceived  thereby,  and  send  a  wrong  article,  the  orderer 
must  bear  the  loss. 

§  137.  Again,  where  the  parties  to  a  contract  of  sale  reduce 
their  agreement  to  writing,  it  is  to  be  taken  as  containing  the 
final  terms  agreed  upon,  although  there  may  have  been  pre- 
vious treaty  in  respect  to  it,  and  various  propositions  and 
representations  may  have  been  made  in  relation  to  it,  which 
do  not  harmonize  with  the  written  contract ; 2  for  the  written 
contract  is  the  very  best  evidence  of  the  intentions  of  the 
parties,  and  the  very  object  of  reducing  a  contract  to  writing 
is  to  avoid  all  parol  evidence  as  to  what  the  agreement  is,  and 
to  satisfy  each  party  of  the  understanding  of  the  other,  as  to 
the  stipulations  of  both.  But  if,  during  the  negotiation  of  sale, 
the  vendor  make  false  and  fraudulent  representations,  by  which 

1  Routledge  v.  Grant,  3  Car.  &  P.  267 ;  Eliason  v.  Henshaw,  4  Wheaton, 
225. 

2  Kain  v.  Old,  2  Barn.   &  Cres.  634 ;  Carter  v.  Hamilton,  11  Barbour, 
(S.  C.),  147  ;  Hakes  v.  Hotchkiss,  23  Vermont,  231 ;  Wynn  v.  Cox,  5  Geor- 
gia, 373 ;  Goss  v.  Nugent,  5  Barn.  &  Adol.  58,  64 ;  Ridgway  v.  Bowman, 
7  Gushing,  268 ;  Vandervoort  v.  Col.  Ins.  Co.,  2  Caines,  161;  Mumford  v. 
McPherson,  1  Johns.  414;    Pickering  v.  Dowson,  4  Taunt.  779;  Meyer 
v.  Everth,  4  Camp.  22 ;  Lowber  v.  Leroy,  2  Sandf.  (S.  C.)  202 ;  Sayre  v. 
Peck,  1  Barbour  (S.  C.),  464. 
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the  vendee  is  induced  to  buy,  he  may,  in  an  action  on  the  case, 
or  by  a  bill  in  equity,  upon  proof  thereof,  have  his  remedy 
against  the  vendor.1 

§  138.  Where  goods,  not  corresponding  to  the  order,  are 
sent  by  mistake,  it  becomes  important  for  the  orderer  to  know 
what  it  is  incumbent  on  him  to  do.  If  he  elect  to  keep  the 
goods,  he  should  give  notice  to  the  consignor,  that  they  do  not 
correspond  to  his  order,  and  then  he  will  only  be  liable  for  their 
actual  worth ;  but  if  he  accept  them  without  such  notice,  and 
make  no  complaint,  a  presumption  would  arise,  that  they  cor- 
responded to  the  order ;  which,  although  it  may  be  rebutted  by 
proof  of  the  contrary,  might  perhaps  occasion  much  inconven- 
ience and  expense.2  If  he  determine  not  to  keep  the  goods,  it 
it  is  also  his  duty  to  inform  the  consignor  immediately  of  his 
determination,  and  to  await  his  orders.  If  the  consignor 
refuse  or  neglect  to  receive  them,  or  transmit  no  orders,  the 
orderer  may  proceed,  after  notice  to  the  former,  to  sell  them  at 
public  auction,  and  may  charge  the  consignor  with  warehouse 
rent,  and  the  expenses  of  keeping,  during  such  a  period  of  time, 
after  the  refusal  of  the  consignor,  as  is  reasonably  necessary  to 
enable  him  to  sell  them.3  If  the  consignor  transmit  special 
orders,  after  receiving  information  of  the  determination  of  the 
orderer  not  to  keep  the  goods,  of  course  such  orders  are  to  be 
strictly  obeyed.  Where  the  articles  sent  are  perishable  and  the 
consignor  is  at  a  distance,  so  that  it  would  be  dangerous  to 

1  Dobel  w.Stevens,  3  Barn.  &  Ores.  623;  5  Dowl.  &  Ryl.  490;  Wright 
v.  Crookes,  2  Scott,  N.  R.  685 ;  Daniel  v.  Mitchell,  1  Story,  172 ;  Davis  v. 
Symonds,  1  Cox,   405 ;  Hutchinson  v.  Morley,  7   Scott,  341 ;  Canham  v. 
Barry,  15  Com.  B.  597  :  Addison,  Wrongs  and  Remedies,  663,  664 ;  Taylor 
v.  Riggs,  1  Peters  (U.  S.),  591. 

2  Poulton  v.  Lattimore,  9  Barn.  &  Cres.  259 ;  Fielder  v.  Starkin,  1  H. 
Black.  17 ;  Adam  v.  Richards,  2  H.  Black.  570 ;  Street  v.  Blay,  2  Barn.  & 
Adol.  456 ;  Greaves  v.  Ashton,  3  Camp.  425 ;  McLean  v.  Dunn,  4  Bing. 
726. 

3  Caswell  v.  Coare,  1  Taunt.  566 ;  S.  C.,  2  Camp.  82 ;  Germaine  v.  Bur- 
ton, 3  Stark.  32;  Chesterman  v.  Lamb,  4  N"ev.  &  Man.  195 ;  S.  C.,  2  Adol. 
&  El.  129 ;  Ellis  v.  Chinnock,  7  Car.  &  P.  169  ;  McKenzie  v.  Hancock,  Ry. 
&  Mood.  436 ;  King  v.  Price,  2  Chitt.  416. 
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await  orders,  the  consignee  is  bound  to  sell  them  immediately 
on  account  of  the  consignor,  and  hold  the  proceeds  to  his 
credit ;  and  then  to  give  notice. 

§  139.  Assent  must  not  only  be  mutual,  but  it  must  also  be 
given  freely  and  without  error  or  imposition.  If  either  of  the 
three  elements  of  duress,  mistake,  or  fraud,  enter  into  the  con- 
tract, it  is  not  binding.1 

[§  139  a.  There  is  another  and  peculiar  class  of  sales,  in 
which  the  assent  of  the  parties,  if  such  be  necessary,  is  implied 
by  law  ;  namely,  where  a  person  has  converted  the  personal 
property  of  another  to  his  own  use,  and  the  owner  sues  the 
wrong-doer,  either  in  trespass  or  trover,  and  recovers  judgment 
for  the  full  value  of  the  article  as  damages,  which  the  defendant 
pays,  the  title  to  the  goods  is  thereby  transmuted  by  operation 
of  law,  and  vests  in  the  defendant.2] 

§  140.  Duress.  —  In  the  first  place,  compulsion  or  duress 
will  render  a  contract  voidable,  at  the  will  of  the  party  suffer- 
ing it,  and  may  be  set  up  by  him  as  a  defence  thereto  at  any 
subsequent  time.  But  the  party  employing  duress  cannot 
avail  himself  of  it  as  a  defence,  if  the  contract,  in  respect  to 
which  it  was  used,  be  insisted  upon  by  the  other  party.3  Duress 
may  be  by  imprisonment,  or  threat ;  but  it  must  be  in  respect 
of  the  person,  and  not  of  property.4  Duress  by  threat  is  di- 
vided by  Lord  Coke  into  four  classes.5  1st.  Of  loss  of  life ; 
2d.  Of  loss  of  member ;  3d.  Of  mayhem ;  4th..  Of  imprison- 
ment. It  is  unnecessary  here  to  consider  this  subject  in  detail, 

1  McLean   v.  Dunn,  4  Bing.  726;    Greaves  v.  Ashlin,  3  Camp.  425; 
Poulton  v.  Lattimore,  9  Barn.    &  Ores.  259;   Fielder  v.   Starkin,   1  H. 
Bl.  17. 

2  [See  Jenk.  4th  Cent.  Ca.  88 ;  Cooper  v.  Shepherd,  3  C.  B.  266  ;  Buck- 
land  v.  Johnson,  15  C.  B.  145;  White  v.  Philbrick,  5  Greenl.  147  (Ben- 
nett's ed.);  Marston  v.  Phillips,  9  Law  Times  (N.  S.),  289.] 

8  Bacon,  Abr.  Duress,  A.;  Bull.  N.  P.  172;  Co.  Litt.  253;  1  Black. 
Comm.  136;  Sheppard's  Touchstone,  61. 

4  Atlee  v.  Backhouse,  3  Mees.  &  W.  650  ;  Sumner  v.  Ferryman,  11  Mod. 
201 ;  Astley  v.  Reynolds,  Str.  917. 

5  Co.  Litt.  253,  (6). 
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since  it  is  very  seldom,  if  ever,  applicable  to  sales  of  personal 
property.1 

§  141.  Mistake.  — In  a  contract  of  sale,  a  mistake  may  arise 
in  respect  to  its  legal  incidents,  or  in  respect  to  its  subject- 
matter  ;  that  is,  the  mistake  may  be  one  of  law,  or  of  fact.  In 
respect  to  these  two  kinds  of  mistake,  the  rule  is  entirely  dif- 
ferent. 

§  142.  In  respect  to  matters  of  law,  the  maxim  both  at  Law 
and  in  Equity  is,  that  ignorance  of  law  constitutes  no  excuse 
or  defence  to  a  contract.  Ignorantia  juris  neminem  excusat. 
The  presumption  is,  that  every  man  of  a  reasonable  degree  of 
intelligence,  knows  the  law  governing  the  facts  which  he 
knows.  However  arbitrary  and  ill-founded  this  presumption 
may  be  in  point  of  fact,  it  has  been  thought  to  be  required  by 
public  policy  and  convenience ;  since,  if  the  validity  of  a  con- 
tract depended  upon  the  legal  knowledge  of  either  party,  the 
ignorance  of  the  other  party  as  to  his  actual  knowledge,  would 
entail  delay  and  doubt  upon  every  contract,  and  the  impossi- 
bility of  ever  accurately  gauging  the  actual  amount  of  legal 
knowledge  possessed  by  any  one,  would  give  rise  to  litigation, 
without  surely  answering  the  ends  of  justice.  Besides,  the 
best  legal  knowledge  is,  in  many  respects,  merely  an  opinion, 
to  which  no  certainty  can  be  attached,  and  from  which  other 
equally  accomplished  minds  may  differ ;  and  to  hang  the  valid- 
ity of  a  contract  upon  an  uncertainty,  is,  virtually,  to  destroy 
all  that  confidence,  which  is  the  life  of  commerce.  Again,  any 
other  rule  would  offer  a  premium  to  ignorance,  and  would  de- 
prive sagacity  and  knowledge  of  its  fair  fruits.  If  any  party 
could  claim  to  set  aside  his  contract,  because  he  did  not  under- 
stand the  law  applicable  to  it,  it  would  be  far  safer  to  be  igno- 
rant than  it  would  be  to  be  wise,  since  if  the  result  of  the 
contract  should  not  be  favorable,  the  ignorant  party  would  have 
the  power  to  set  it  aside,  whether  it  were  made  bond  fide  or  not. 

1  See  Story  on  Contracts,  §  87-100,  for  a  full  consideration  of  this  sub- 
ject, and  Chitty  on  Contr.  (ed.  1860)  217-220. 
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For  these  reasons,  the  rule  is  established  ;  and  although  in 
some  instances  it  works  injury,  yet  it  serves  to  create  mutual 
confidence  between  the  parties  contracting,  and  to  give  cer- 
tainty and  security  to  their  contracts. 

§  143.  Whatever  mistakes,  therefore,  a  man  may  make  in 
respect  to  the  legal  incidents  of  his  contract,  he  is,  never the- 
less,  bound  by  it,  unless  fraud  or  imposition  be  practised  upon 
him.  Thus,  a  promise  to  pay  a  debt  justly  incurred,  but  to  the 
recovery  of  which  there  is  a  legal  bar  or  difficulty,  —  as  a 
promise  by  the  drawer  to  pay  a  bill  of  exchange,  upon  which 
time  had, been  given  by  the  holder  to  the  acceptor,  —  would  be 
binding.1  So,  also,  if  a  vendor  of  a  certain  quantity  of  grain 
should  omit  to  separate  it  and  identify  it  from  the  mass  or  bulk 
with  which  it  was  mixed,  and  it  should  be  lost  by  fire,  he  could 
not  claim  the  price  from  the  vendee  upon  showing  that  he  did 
not  know  the  rule  of  law,  rendering  it  his  duty  to  distinguish 
the  quantity  sold,  in  order  to  avoid  any  risk.2  So,  also,  when 
a  vendor  sells  an  article,  fairly  believing  it  to  be  his  own,  and 
for  which  he  has  given  a  valuable  consideration,  and  it  turns 
out  to  belong  to  another,  he  cannot  set  up,  as  a  defence  to  an 
action  by  the  vendee,  that  he  did  not  mean  to  warrant  his  title, 
because  the  law  implies  such  a  warranty  from  the  fact  of  his 
selling  it.3 

§  144.  This  rule  also  applies  to  cases  where  money  is  paid 
under  a  mistake  of  law.  Whatever  be  the  circumstances  of 
the  case,  unless  there  be  elements  of  fraud  or  surprise,  no 
money  paid  through  mistake  of  law  can  be  recovered.  This  is 
the  doctrine  of  the  English  and  Roman  law,  and  also  obtains 
in  America.4  It  has,  however,  been  earnestly  argued,  by  the 

1  Leslie  v.  Bailey,  2  Younge  &  Coll.  N.  R.  91,  96,  97.     See  Stevens  v. 
Lynch,  12  East,  38. 

2  See  post,  §  389.  3  Post,  §  395. 

4  SeeChitty  on  Contr.  (6d.  1860)  701,  and  notes.  The  principal  Eng- 
lish cases  asserting  this  doctrine,  are  Bilbie  v.  Lumley,  2  East,  471;  Bris- 
bane v.  Dacres,  5  Taunt.  143 ;  Lowry  u.  Bourdieu,  2  Doug.  468 ;  Stevens 
v.  Lynch,  12  East,  38;  Gomery  v.  Bond,  3  Maule  &  Selw.  378;  East  In- 
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ablest  writers  on  jurisprudence,  that  neither  a  payment,  nor  a 
promise  to  pay,  made  under  a  mistake  of  law,  is  binding.  In- 
deed, since  the  rule  itself  is  so  arbitrary,  and  only  finds  its  jus- 
tification \n  public  policy,  it  would  seem  more  coincident  with  a 
liberal  and  wise  system  of  law,  that  an  exception  should  be 
allowed,  whenever  the  reason  of  the  rule  fails.  That  it  does 
fail  in  cases  where  money,  which  is  not  justly  due,  either  by  the 
moral  or  by  the  practical  law,  is  paid  under  a  mistake  of  law,  is 
manifest ;  and  it  seems  strange  that  the  wise  and  clear  distinc- 
tion of  Lord  Mansfield  has  not  met  with  the  approbation  of 
subsequent  Judges.  He  asserts  the  rule,  applicable  to, this  class 
of  cases,  to  have  always  been,  "  That  if  a  man  has  actually 
paid  what  the  law  would  not  compel  him  to  pay,  but  what  in 
equity  and  conscience  he  ought,  he  cannot  recover  it  back  again 

dia  Co.  v.  Triton,  3  Barn.  &  Ores.  280;  Milnes  v.  Duncan,  6  Barn.  & 
Ores.  671 ;  Branston  v.  Robins,  4  Bing.  11 ;  Goodman  v.  Layers,  2  Jac. 
&  Walk.  262 ;  Mildmay  v.  Hungerford,  2  Vent.  243 ;  Marshall  v.  Collett,  1 
Younge  &  Coll.  232 ;  Stewart  v.  Stewart,  6  Clark  &  Fin.  966 ;  Herbert  v. 
Champion,  1  Camp.  134,  subsequently  affirmed  by  the  House  of  Lords ; 
Kelly  v.  Solari,  9  Mees.  &  W.  54,  57,  58 ;  Wilson  v.  St.  Clair,  4  Wilson  & 
Shaw,  398.  In  the  Roman  law  the  doctrine  has  been  held  by  Pothier  and 
Heineccius.  Pothier,  Oblig.  Pt.  4,  ch.  3,  §  1,  n.  834;  Pothier,  Pand.  Lib. 
22,  tit.  6 :  Comm.  ad  Leg.  VII.,  de  Jur.  et  Fact.  Ignor. ;  Heinec.  ad 
Pand.  Lib.  22,  tit.  6,  §  146.  See,  also,  The  Digest,  Lib.  22,  tit.  6,  1.  9, 
§  3,  5;  Code,  Lib.  1,  tit.  18, 1.  10;  3  Burge,  Comm.  on  Col.  &  For.  Law, 
742.  The  principal  American  cases  are  Hunt  v.  Rousmaniere,  1  Peters 
(U.  S.),  15;  Bank  of  U.  S.  v.  Daniel,  13  Peters  (U.  S,),  32;  Elliotts 
Swartwout,  10  Peters  (U.  S.),  137.  In  New  York,  Shotwell  v.  Murray,  1 
Johns.  Ch.  512 ;  Storrs  v.  Barker,  6  Johns.  Ch.  166 ;  Lyon  v.  Tallmadge, 
14  Johns.  526 ;  Clarke  v.  Dutcher,  9  Cowen,  674 ;  Mowatt  v.  Wright,  1 
Wendell,  355.  In  Massachusetts,  May  v.  Coffin,  4  Mass.  347;  Warder  v. 
Tucker,  7  Mass.  452  ;  Freeman  v.  Boynton,  7  Mass.  488 ;  Haven  v.  Foster, 
9  Pick.  112.  In  Alabama,  Jones  v.  Watkins,  1  Stew.  81.  In  Connecticut, 
Wheaton  v.  Wheaton,  9  Conn.  96.  In  New  Hampshire,  Pinkham  v.  Gear, 
3  N".  Hamp.  163.  In  Tennessee,  Hubbard  v.  Martin,  8  Yerg.  498.  The 
opposite  doctrine  obtains  in  South  Carolina ;  Lowndes  v.  Chisolm,  1  Mc- 
Cord,  Ch.  445 ;  Lawrence  v.  Beaubion,  2  Bail.  623 ;  Hopkins  v.  Mazyck,  1 
Hill,  Ch.  242 ;  and  in  Kentucky,  Fitzgerald  v.  Peck,  4  Litt.  25  ;  Underwood 
v.  Brockman,  4  Dana,  309.  In  Pennsylvania,  Ege  v.  Koontz,  3  Barr,  109; 
Colwell  v.  Peden,  3  Watts,  327. 
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in  an  action  for  money  had  and  received.  But  where  money 
is  paid  tinder  a  mistake,  which  there  was  no  ground  to  claim 
in  conscience,  the  party  may  recover  it  back  by  this  kind  of 
action."  l 

1  This  doctrine,  which  was  stated  by  Lord  Mansfield  in  Bize  v.  Dickason, 
1  T.  R.  285,  and  was  subsequently  reaffirmed  by  him  in  Ancher  v.  Bank  of 
England,  2  Doug.  637,  is  supported  by  many  authorities;  viz.,  Gibbons  v. 
Caunt,  4  Ves.  894 ;  Stockley  v.  Stockley,  1  Ves.  &  Beam.  23 ;  Naylor  v. 
Winch,  1  Sim.  &  Stu.  555;  Ancher  v.  Bank  of  England,  2  Doug.  637  ;  Per- 
rott  v.  Perrott,  14  East,  422 ;  Lansdowne  v.  Lansdowne,  2  Jac.  &  Walk. 
205 ;  Turner  v.  Turner,  2  Rep.  in  Ch.  154.  See,  also,  an  able  discussion  of 
this  question  in  the  American  Jurist,  Vol.  23,  No.  46.  So,  also,  among  the 
civilians,  Vinnius  and  D'Aguesseau  maintain  that  money  paid  by  mistake  can 
be  recovered.  See,  also,  Evans's  Essay  on  the  action  of  money  had  and 
received,  ch.  1,  §  1,  in  which  the  same  doctrine  is  maintained.  But  the 
Roman  law  asserts  the  contrary  doctrine  (The  Digest,  Lib.  22,  tit.  6,  1.  9. 
§  3,  5;  Code,  Lib.  1,  tit.  18,  1.  10),  and  the  English  law  coincides  with  it. 
See  Stewart  v.  Stewart,  6  Clark  &  Fin.  966,  wherein  all  the  cases  are  criti- 
cally examined,  and  the  doctrine  of  the  text  affirmed.  See,  also,  Kelly  v. 
Solari,  9  Mees.  &  W.  54,  57,  58.  So,  also,  the  Supreme  Court  of  the  U.  S. 
has  followed  the  English  and  Roman  rule.  Hunt  v.  Rousmaniere,  1  Peters 
(U.  S.),  15.  Bank  of  U.  S.  v.  Daniel,  12  Peters  (U.  S.),  32.  In  Northrop 
v.  Graves,  19  Conn.  548,  Church,  C.  J.,  in  delivering  the  judgment,  says : 
"  In  the  present  case,  we  establish  no  new  principle,  nor  depart  from  any 
well-settled  doctrine  of  the  Common  Law.  We  do  not  decide,  that  money 
paid  by  a  mere  mistake  in  point  of  law,  can  be  recovered  back ; l  as  if  it 
has  been  paid  by  an  infant,  by  a,  feme  covert,  or  by  a  person  after  the  statute 
of  limitations  has  barred  an  action,  or  when  any  other  merely  legal  defence 
existed  against  a  claim  for  the  money  so  paid,  and  which  might  be  honestly 
retained.  But  we  mean  distinctly  to  assert,  that,  when  money  is  paid  by 
one,  under  a  mistake  of  his  rights  and  his  duty,  and  which  he  was  under  no 
legal  or  moral  obligation  to  pay,  and  which  the  recipient  has  no  right  in  good 
conscience  to  retain,  it  may  be  recovered  back,  in  an  action  of  indebitatus 
assumpsit,  whether  such  mistake  be  one  of  fact  or  of  law ;  and  this  we  insist 
may  be  done,  both  upon  the  principle  of  Christian  morals  and  the  Common 
Law.  And  such  only  was  the  doctrine  of  the  charge  to  the  jury,  in  the 
present  case.  In  such  a  case  as  we  have  stated,  there  can  be  no  reasonable 
presumption  that  a  gratuity  is  intended ;  nor  is  the  maxim,  Volenti  non  jit 
injuria,  at  all  invaded.  The  mind  no  more  assents  to  the  payment  made 


1  In  the  revised  edition  of  Swift's  Digest,  vol.  1,  p.  398,  the  learned  editor  refers  to 
the  case  in  the  text,  as  having  decided,  without  qualification,  the  general  position  here 
denied.  The  opinion  of  the  Court  as  now  expressed,  had  not  then  been  published ;  -which 
at  once  accounts  for,  and  excuses,  this  mistake  of  law. 
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§  145.  In  respect  to  mistakes  of  fact,  the  rule  is,  that  no 
contract  of  sale  is  reciprocally  obligatory  upon  the  parties 
thereto,  if  it  be  founded  upon  an  injurious  mistake  of  a  mate- 
rial fact  forming  the  basis  of  the  contract ;  although  such  mis- 
take be  occasioned  by  no  fraud  or  imposition.1  Thus,  where 
bills  of  exchange  are  drawn  upon  a  firm  in  Havre  by  their 
agent  in  New  York,  and  sold  on  the  same  day  the  drawees 
failed,  but  the  agent,  as  well  as  the  purchaser,  was  ignorant 
of  such  failure  at  the  time  of  the  sale  of  the  bills  ;  Held,  that 
the  sale  was  not  fraudulent  and  void  ;  but  that  the  purchaser 
was  entitled  to  have  the  contract  rescinded,  on  the  ground 
of  a  mutual  mistake  as  to  a  material  and  essential  fact.2  The 
only  question  is,  whether  the  mistake  is  in  respect  to  a  fact, 
which  is  material,  and  which  would  have  modified  or  affected 
the  mind  of  either  party,  had  it  been  known  at  the  time  when 
the  contract  was  made.  If  it 'be  in  respect  to  an  immaterial 
and  inconsequential  fact  which  could  have  had  no  modifying 
power  over  the  terms  of  the  agreement,  it  will  not  furnish  a 
sufficient  ground  to  annul  the  agreement.  Thus,  a  mistake 
of  a  quarter  of  an  acre  in  a  sale  of  a  farm  of  twenty  acres, 
was  held  not  to  furnish  a  good  ground  to  'rescind  the  sale,  as 


under  a  mistake  of  the  law,  than  if  made  under  a  mistake  of  the  facts  ;  the 
delusion  is  the  same  in  both  cases  ;  in  both,  alike,  the  mind  is  influenced  by 
false  motives."  See,  also,  the  review  of  the  cases  in  this  judgment.  See 
previous  note  for  other  authorities.  See,  also,  Story  on  Contracts,  §  100,  and 
note  1 ;  Chitty,  Contr.  (ed.  1860)  701, 702 ;  Culbreath  v.  Culbreath,  7  Geor- 
gia, 74;  United  States  v.  Bartlett,  Daveis,  9;  Morton,  J.,  in  Haven  v.  Fos- 
ter, 9  Pick.  129,  and  in  Claplin  v.  Godfrey,  21  Pick.  14 ;  Renard  v.  Fiedler, 
9  Duer  (N.  Y.),  318. 

1  Ketchum  v.  Catlin,  21  Vermont,  191 ;  Wheadon  v.  Olds,  20  Wendell, 
174;  Merchants'  Bank  v.  Mclntyre,  2  Sandf.  (S.  C.)  431 ;  Goddard  v.  The 
Merchants'  Bank,  2  Sandf.  (S.  C.)  247 ;  Taylor  v.  Fleet,  1  Barbour  (S.  C.), 
471 ;  Miles  v.  Stevens,   3  Barr,  21 ;   Bank  of  Commerce  v.  Union  Bank, 
3  Comstock,  230;  Chitty  on  Contr.  (ed.  1860)  694,  et  seq.  and  notes.     The 
Civil  Law  conforms  with  the  Common  Law,  in  respect  to  this  rule.     Pothier, 
Pand.  Lib.  22,  tit.  6,  §  3,  n.  4,  5,  6,  7,  10,  11 ;  Ayliffe,  Pand.  B.  2,  tit.  15, 
p.  116. 

2  Leger  v.  Bonaffe,  2  Barbour  (S.  C.),  475. 
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it  could  not  have  formed  so  material  a  consideration  as  to  affect 
the  bargain.  So,  also,  a  mistake  of  half  a  yard  of  cloth  in  the 
sale  of  a  piece  ;  or  of  a  pound  or  two  of  cotton  in  a  bale,  would 
not  be  of  sufficient  consequence  to  entitle  the  party  making  the 
mistake  to  avoid  the  sale.  Yet  if  the  exact  quantity  be  an  es- 
sential consideration  of  the  purchase,  a  slight  mistake  therein 
might  be  sufficient  to  entitle  the  party  deceived  to  have  the 
contract  annulled ;  as,  if  an  article  be  sold  for  a  definite  pur- 
pose, and  the  mistake,  though  slight,  renders  it  unfit  therefor, 
the  sale  would  not  be  binding. 

§  146.  Nor  does  it  make  any  difference,  that  the  person 
making  the  mistake,  might,  by  the  exercise  of  a  reasonable 
degree  of  diligence,  have  accurately  informed  himself  concern- 
ing the  matter  which  he  mistook  ;  for,  in  order  to  render  the 
contract  binding  upon  him,  he  must  not  only  have  possessed 
the  means  of  knowledge,  but  he  must  actually  have  availed 
himself  of  them.1  The  only  force  that  the  mere  fact  of  his 
possessing  the  means  of  obtaining  information  has,  is  as.  evi- 
dence going  to  prove  that  he  did  not  make  a  mistake,  but  acted 
with  full  knowledge  of  the  matter  which  he  pretends  to  have 
mistaken.  And,  therefore,  unless  such  fact  would,  under  the 
circumstances,  necessarily  imply  knowledge,  he  will  not  be 
bound  by  his  contract.2  Thus,  where  a  bill  of  exchange,  drawn 
by  A.,  and  indorsed  by  B.,  was  subsequently  altered  by  the 
holder  with  the  consent  of  A.,  and  was  finally  paid  by  B.,  by  his 
promissory  note,  who  was  ignorant  of  the  alteration,  although 
he  had  ample  means  of  ascertaining  it,  his  ignorance  was  held 


1  Bell  v.  Gardiner,  4  Man.  &  Grang.  11 ;  Lucas  v.  Worswick,  1  Mood.  & 
Rob.  298 ;  Kelly  v.  Solari,  9  Mees.  &  W.  54;  1  Story,  Eq.  Jurisp.  §  140,  p. 
159  ;  Wilkinson  v.  Johnston,  2  Barn.  &  Cress.  429  ;  S.  C.,  5  Dowl.  &Ry.  403  ; 
Chatfield  v.  Paxton,  2  East,  471,  n.  ;  McKinney,  J.,  in  Guild  v.  Baldridge, 
2  Swan  (Tenn.),  295 ;  Boyer  v.  Pack,  2  Denio,  107 ;  Rutherford  v.  Mclvon, 
21  Alabama,  750. 

2  Penny  ».  Martin,  4  Johns.  Ch.  566 ;   1  Story,  Eq.  Jurisp.  §  146.     The 
rule  of  the  Civil  Law  is  the  same.     Dig.  Lib.  22,  tit.  6.  1.  9,  §  2;  Pothier, 
Pand.  Lib.  22,  tit.  6,  §  4,  n.  11. 
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to  be  a  good  defence  to  an  action  on  the  note.1  So,  also,  the 
rule  applies  to  cases  where  a  person  makes  a  mistake  in  respect 
to  a  matter,  which,  although  it  was  formerly  known  to  him,  he 
has  since  forgotten  ;  for,  whether  a  mistake  be  occasioned  by 
absolute  ignorance,  or  only  by  forgetfulness,  it  is  equally  a 
mistake.2  There  may,  however,  be  cases,  in  which,  by  proper 
investigation,  the  person  making  the  mistake  might  have  in- 
formed himself  concerning  the  actual  state  of  the  facts  mate- 
rial to  his  contract,  but  he  declines  or  refuses  to  do  so,  and 
voluntarily  assumes  the  risk  of  his  ignorance  and  negligence, 
in  which  he  would  be  bound  to  abide  the  consequences  of  his 
mistake.  In  these  cases,  the  maxim  applies,  Lex  vigilantibus 
non  dormientibus  subvenit.8  Again,  if  he  make  a  mistake  in 
respect  to  a  matter,  which  it  is  his  duty  to  know,  he  must  bear 
the  loss  resulting  therefrom,  unless  the  mistake  be  occasioned 
by  the  fraud  of  the  other  party.  If,  therefore,  payments  be 
made  bond  fide  to  a  bank  in  bank-notes,  purporting  to  be  its 
own  issue,  and  be  accepted  as  cash,  the  bank  will  be  bound 
thereby,  although  they  be  afterwards  discovered  to  be  counter- 
feit, because  the  officers  of  the  bank  are  bound  to  know  whether 
notes  presented  as  their  own  are  spurious  or  not.4 

§  147.  Where  a  personal  trust  or  confidence  forms  the  con- 
sideration of  a  contract,  a  mistake  as  to  the  person  will  invali- 
date the  contract.  Thus,  if  A.  agree  to  sell  to  a  person  whom 
he  mistakes  for  B.,  a  quantity  of  goods  upon  a  certain  credit, 
reposing  an  especial  confidence  and  trust  in  the  solvency  and 
general  character  of  B.,  the  mistake  would  avoid  the  sale. 
Thus,  where  a  broker  made  a  mistake  in  the  contract,  by  de- 

1  Bell  v.  Gardiner,  4  Man.  &  Grar.g.  11 ;  Lucas  v.  Worswick,  1  Mood.  & 
Rob.  298. 

2  Kelly  v.  Solari,  9  Mees.  &  W.  54 ;  Lucas  v.  Worswick,  1  Mood.  & 
Rob.  298. 

3  Bell  v.  Gardiner,  4  Man.  &  Grang.  11 ;  Lucas  v.  Worswick,  1  Mood.  & 
Rob.  298  ;  Kelly  v.  Solari,  9  Mees.  &  W.  54 ;  1  Story,  Eq.  Jurisp.  §  140,  p. 
159  ;  Taylor  v.  Fleets,  4  Barbo  ir  (S.  C.),  95. 

4  Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheaton,  333  ;  Gloucester  Bank 
v.  Salem  Bank,  17  Mass.  33. 
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scribing  in  his  bought  and  sold  notes,  goods  to  be  sold  by  A., 
B.,  and  C.,  believing  that  those  persons  constituted  the  firm, 
which  employed  him  to  sell,  and  it  appeared  that,  by  a  recent 
alteration  in  the  firm,  to  which  he  was  not  privy,  B.  and  C. 
had  left  it,  and  D.  and  E.  had  taken  their  places  ;  it  was  held, 
that  the  purchaser  was  at  liberty  to  avoid  the  sale,  upon  show- 
ing that  he  was  prejudiced  in  any  way  by  the  mistake.  In  this 
case,  Chief  Justice  Gibbs  said :  "  If  the  defendant  could  show 
any  inconveniences  which  he  has  sustained  by  the  inaccuracy 
of  the  broker,  it  might  be  an  answer  to  the  present  action. 
Metcalfe  (the  broker)  has  misdescribed  the  names  of  his  prin- 
cipals ;  and  if,  by  this  mistake,  the  defendant  was  induced  to 
think  that  he  had  entered  into  a  contract  with  one  set  of  men, 
and  not  with  any  other ;  and  if,  owing  to  the  broker,  he  had 
been  prejudiced,  or  excluded  from  a  set-off,  it  would  be  a  good 
defence."  l  But  where  a  consideration  for  the  person  forms  no 
inducement  to  the  contract ;  and  the  party  making  a  mistake 
as  to  the  person  would  have  made  the  same  contract  had  he 
made  no  such  mistake,  the  contract  will  be  binding ;  on  the 
ground,  that  the  mistake  is  in  respect  to  an  inconsequential 
matter.2 

§  148.  Where  a  material  mistake  occurs  in  respect  to  the 
nature  of  the  subject-matter  of  a  sale,  there  is  no  mutual 
assent,  and,  therefore,  the  contract  is  void.  Thus,  if  an  article 
be  bought  as  being  one  thing,  when  it  is,  in  fact,  a  different 
thing,  the  sale  is  voidable.3  As,  where  an  article  was  bought 

1  Mitchell  v.  Lapage,  Holt,  N.  P.  254.     [See  also  Hardman  v.  Booth,  1 
H.  &  N.  803.] 

2  Brown  on  Sales,  §  220,  221 ;  Pothier,  Traite  des  Oblig.  n.  19 ;    Bell's 
Illust.  of  the  Law  of  Scotland,  §11,  n.  5,  p.  5. 

3  Conner  v.  Henderson,  15  Mass.  319.     [And  see  Gardner  v.  Lane,  9 
Allen,  492 ;    12  Id.  44 ;    Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  502 
(1859)  ;  Westropp  v.  Solomon,  8  C.  B.  345 ;  Martin  v.  McCormick,  4  Seld. 
331.]     This  class  of  cases  is  usually  treated  as  coming  within  the  purview  of 
implied  warranty ;  but  if  they  can  be  fairly  considered  to  come  under  such  a 
head,  they  are  also  governed  by  the  simpler  rules  relating  to  mistake,  or 
fraud,  which  would  afford  a  surer  remedy  to  the  person  injured.     See  post, 
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as  "  waste  silk,"  which  could  not  fairly  be  sold  by  such  a 
name  ; l  or,  where  a  certain  material  was  bought  as  "  scarlet 
cuttings,"  which  was  not  really  "  scarlet  cuttings  ;  "  2  or,  where 
a  stone  was  sold  as  a  bezoar  stone,  when  it  was  not  such  a 
stone  ; 3  or,  where  a  bag  containing  pieces  of  leather  and  burnt 
clay,  and  bones,  was  sold  as  "  a  seroon  of  indigo ; "  the  sale 
was  merely  void.4  [So  where  the  sale  is  of  a  barrel  of  "  No.  1 
mackerel,"  and  a  barrel  of  No.  3  mackerel  is  delivered,  but 
without  any  approval  of  the  vendee,  no  title  passes  as  against 
the  creditors  of  the  vendor.6] 

§  149.  The  same  rule  applies  to  cases  where  a  mistake  arises 
as  to  the  existence  of  the  article  sold.  Thus,  if  the  subject- 
matter  of  a  sale  be  actually  destroyed  at  the  time  of  the  sale, 
neither  party  is  bound  thereby,  although  the  fact  was  unknown 
when  the  sale  was  made.6  As,  if  a  ship  at  sea  be  sold  upon 
the  supposition  of  her  existence,  and  she,  in  point  of  fact,  be 
foundered,  or  destroyed  by  wrecking,  at  that  very  time,  the  sale 
is  void.7  So,  also,  if  a  person  should  sell  a  house,  proceeding 
upon  the  belief  that  it  existed,  when  it  was,  in  fact,  consumed 

§  377.  An  implied  warranty,  would  seem  only  to  relate  to  the  quality  or 
title  of  an  article,  and  not  to  its  nature.  See  Cornelius  v.  Molloy,  7  Barr, 
293. 

1  Gardiner  v.  Gray,  4  Camp.  144 ;  Meyer  v.  Everth,  4  Camp.  22 ;  Brown 
on  Sales,  §  215,  472*;  Wieler  v.  Schilizzi,  17  Com.  B.  619. 

2  Bridge  v.  Waine,   1  Stark.  N.  P.  C.  504.      See,  also,  Shepherd  v. 
Kain,  5  Barn.  &  Aid.  240. 

3  Chandelor  v.  Lopus,  Cro.  Jac.  4. 

4  Williams  v.  Spafford,  8  Pick.  250.     See,  also,  Thornton  v.  Kempster, 
5  Taunt.  786 ;  S.  C.,  1  Marsh.  355 ;  Brown  on  Sales,  §  215,  218 ;  Pothier  on 
Oblig.  No.  18;    Binkershoek,  Obs.  Jur.    Rom.  lib.   6,  cap.  14;    Pothier, 
Contrat  de  Vente,  No.  34 ;  Ulpian,  D.  18,  1.  9;  §  2. 

5  [Gardner  v.  Lane,  9  Allen,  493 ;    12  Id.  39.     And  see  Azemar  v. 
Casella,  Law  Rep.  2  C.  P.   431,   677;   Josling  v.  Kingsford,  13  C.  B. 
(N.  S.)  447 ;  Wieler  v.  Schilizzi,  17  C.  B.  619.     But  see  Heyworth  v. 
Hutchinson,  Law  Rep.  2  Q.  B.  447.] 

6  Hitchcock  v.  Giddings,  4  Price,  135;    Allen  v.  Hammond,  11  Peters 
(U.  S.),  63;  1  Story,  Eq.   Jurisp.   §  143;  2  Kent,  Comm.  469;    Post, 
§184. 

7  Allen  v.  'Hammond,  11  Peters  (U.  S.),  63. 
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by  fire  ;  or  should  sell  a  horse  believing  him  to  be  alive,  when 
he  was  dead,  no  binding  contract  would  arise.1 

§  150.  A  mistake  may  also  arise  in  respect  to  the  nature  of 
the  contract ;  one  party  considering  it  as  a  sale,  and  the  other 
as  a  loan  or  a  lease ;  or  one  considering  it  as  an  absolute  sale, 
and  the  other  as  a  conditional  sale.  In  all  such  cases,  there  is 
no  perfect  consent,  and,  therefore,  no  sale.2 

§  151.  Another  class  of  cases,  to  which  this  rule  is 'applica- 
ble, arises,  when  there  is  a  mutual  mistake  of  both  parties,  as 
to  the  extent  or  quantity  of  the  subject-matter  intended  to  be 
sold  by  the  one  and  bought  by  the  other.3  As,  where  certain 
articles  are  supposed  by  the  purchaser  to  be  included  in  a  sale, 
which  the  vendor  did  not  intend  to  sell ;  or  when,  in  the  sale  of 
a  quantity  or  set,  the  purchaser  supposes  himself  to  be  buying 
the  whole,  and  the  vendor  supposes  himself  to  be  selling  a  part 
only.  In  such  cases,  since  the  mistake  immediately  touches 
the  consideration,  it  will  afford  a  sufficient  ground  for  annulling 
the  contract,  if  the  mistake  be  other  than  trifling  and  insignifi- 
cant,4 and  not  otherwise.5  Where,  therefore,  shingles  were 
sold  and  delivered  at  $8.25,  but  there  was  a  dispiite  as  to 
whether  the  $3.25  was  for  a  bunch  or  a  thousand  ;  it  was  held, 
that,  unless  both  parties  had  understandingly  assented  to  one 
of  these  views,  there  was  no  special  contract  as  to  the  price.6 
[It  is  on  this  ground  of  mistake  that  it  has  been  held  that 
where  a  person  purchases  at  an  administrator's  sale  a  bureau, 

1  1  Story,  Eq.  Jurisp.  §  143 ;  Allen  v.  Hammond,  11  Peters  (U.  S.),  63. 
By  the  Roman  law,  where  the  article  sold  was  only  partially  destroyed,  and 
one-half   remained,   the  vendee  could  be  compelled  to  fulfil  his  contract. 
Dig.  de  Contrahenda  Emptione,  Lib.  xviii.  t.  1,  art.  57. 

2  Pothier,  Contrat  de  Vente,  §  37.     [See  Wheat  v.  Cross,  31  Md.  99 
(1869).] 

3  See  French  v.  Townes,  10  Grattan  (Ya.),  513. 

4  1  Story,  Eq.  Jurisp.  §  144  ;  Calverley  v.  Williams,  1  Ves.  Jr.  210,  211 ; 
Brown  on  Sales,  §  217.     See  post,  §  184;  Milligan  v.  Cooke,  16  Ves.  1; 
Poole  v,  Shergold,  1  Cox's  Cas.  273 ;  Wheadon  v.  Olds,  20  Wendell,  74. 

5  Winston  v.  Gwathney,  8  B.  Monroe,  23. 

6  Greene  v.  Bateman,  2  Wood.  &  Minot,  359. 
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or  other  article,  which,  unknown  to  all  parties,  contains  money 
and  other  valuables,  secreted  there  by  the  deceased,  these  latter 
will  not  pass  by  the  sale.1] 

§  152.  A  similar  rule,  also,  applies  to  cases  where  several 
articles  are  mistakenly  sold  together  by  the  seller  as  his  own, 
and  he  cannot  make  a  good  title  to  some  of  them.  If,  in  such 
cases,  the  contract  be  entire  and  not  susceptible  of  apportion- 
ment, the  mistake  will  furnish  a  good  ground  to  the  purchaser 
to  avoid  the  contract,  provided  that  the  mistake  be  material, 
and  also  provided  that  he  offer  to  return  the  goods  within 
reasonable  time.2  But  if  the  contract  be  severable  and  sus- 
ceptible of  apportionment,  the  purchaser  will  be  bound  thereby 
as  far  as  the  seller  can  complete  the  contract,  the  purchase- 
money  being  ratably  reduced.3 

§  153.  So,  also,  a  mutual  mistake  may  arise  in  respect  to  the 
price.  If  the  purchaser  supposes  the  price  to  be  smaller  than 
the  seller  actually  intends,  no  sale  would  take  place.  If,  how- 
ever, the  purchaser  supposes  the  price  to  be  larger  than  that 
which  the  seller  intends  to  ask,  the  sale  would  be  binding, 
because  it  could  be  productive  of  no  injury  to  either,  but  only 
of  absolute  benefit  to  the  vendee.4 

§  154.  A  distinction,  however,  should  here  be  made  between 
the  sale  of  articles  of  arbitrary  value,  and  sales  of  articles  of 
an  absolute  value,  for  if  the  article  be  of  an  arbitrary  value, 
and  its  price  would  vary  with  the  feelings  of  the  partieSj  or  the 
state  of  the  market,  a  slight  mistake  in  respect  to  quantity  or 
price,  which  would  not  have  materially  affected  the  purchase, 
will  not  be  a  sufficient  ground  to  set  it  aside.  But  if  the  article 
be  of  an  absolute  value,  a  mistake  in  respect  to  quantity  or 
price  would,  of  necessity,  be  material,  and,  therefore,  would 
afford  a  good  reason  for  annulling  the  contract.  Thus,  if  in 
the  sale  of  a  hogshead  of  molasses,  a  mistake  of  a  gallon  should 

1  [Huthmacher  v.  Harris,  38  Perm.  St.  491.] 

2  Chambers  v.  Griffith,  1  Esp.  150 ;  Poole  v   Shergold,  1  Cox's  Cas.  273. 

3  Voorhees  v.  De  Meyer,  2  Barbour  (S.  C.),  37. 

4  Brown  on  Sales,  §  223 ;  Pothier,  Contrat  de  Vente,  n.  36. 
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occur,  it  would  be  considered  as  immaterial,  since  the  hogshead 
might,  nevertheless,  be  worth  the  price  given,  and  since  the 
purchaser  might  have  preferred  that  hogshead  at  that  price  to 
a  fuller  hogshead  at  the  same  price ;  that  is,  the  price  may 
have  depended  upon  the  whim  of  either  party.  But  where 
the  plaintiff  bought  a  bar  of  silver,  sending  it  previously  to  an 
assayer  to  be  assayed,  and  by  the  assay  it  was  calculated  to 
contain  a  certain  number  of  ounces,  according  to  which  the 
plaintiff  paid,  but  which  was  afterwards  found  to  exceed  its 
actual  weight,  it  was  held,  that  the  plaintiff  might,  after  offer- 
ing to  return  the  bar,  have  reclaimed  the  price  in  an  action  for 
money  had  and  received,  on  account  of  the  mistake.1  The 
same  distinction  would  seem  also  to  exist  between  cases  where 
articles  are  sold  by  mass,  or  in  gross  quantity,  for  an  entire 
price,  and  where  they  are  sold  by  weight  or  measure,  at  a  cer- 
tain price  per  pound  or  bushel. 

§  155.  Again,  a  mistake  may  arise  in  respect  to  the  vendor's 
title  or  extent  of  interest  to  the  property  sold ;  as,  if  the  ven- 
dor suppose  his  property  to  be  free  from  all  lien  or  incumbrance, 
when  it  is  not  so,  in  fact,  —  or,  if  he  only  own  a  portion  of  the 
property  he  sells  as  his  own.  In  such  cases,  the  general  rule 
is,  that  the  purchaser  may  claim  damages  at  Law,  or  when  dam- 
ages will  not  compensate  him,  he  may  insist  in  Equity,2  that 
the  vendor  shall  specifically  perform  his  contract,  as  far  as  he 
is  able,  —  a  proper  abatement  of  the  price  being  made  for  any 
deficiency  in  respect  to  the  original  agreement ;  or  he  may 
altogether  reject  the  contract  and  reclaim  his  purchase-money, 
provided  that  the  deficiency  in  title  or  interest  is  of  a  material 
extent.3  This  rule  is,  however,  subject  to  qualification  under 

1  Cox  v.  Prentice,  3  Maule  &  Selw.  344.     [As  to  a  mistake  in  the  iden- 
tity of  the  article  sold,  see  the  late  case  of  Smith  v.  Myers,  Law  Rep.  5  Q. 
B.  429  (1870).] 

2  2  Story,  Eq.  Jurisp.  §  718 ;  Taylor  v.  Neville,  cited  3  Atk.  384 ;  Adder- 
ley  v.  Dixyn,  1  Sim.  &  Stu.  607,  610 ;  Buxton  v.  Lister,  3  Atk.  384 ;    Post, 
§  367  d. 

3  2  Story,  Eq.  Jurisp.  §  718,  779 ;  Paton  v.  Rogers,  1  Ves.  &  Bea.  351; 
Graham  v.  Oliver,  3  Beav.  124 ;    Waters  v.  Travis,  9  Johns.  465 ;    Tod  v. 

10 
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equitable  circumstances,  and,  of  course,  is  not  applicable  to 
cases  of  fraudulent  sales.1 

§  156.  Where  a  mistake  occurs  as  to  the  quality  or  value 
of  the  article  sold,  the  validity  of  the  sale  will  depend  on  the 
existence  of  an  express  or  implied  warranty.  If  there  be  such 
a  warranty  in  respect  of  the  quality  or  value,  the  sale  will  be 
vitiated,  if  the  article  do  not  correspond  thereto ;  but  if  there 
be  no  warranty,  the  sale  will  be  good.2 

§  157.  In  this  connection,  the  distinction  between  a  mistake 

4 

of  facts,  and  an  ignorance  of  facts,  should  be  strictly  borne  in 
mind  ;  for  the  law  will  often  adjudge  relief  in  cases  of  mistake, 
when  it  would  not  in  a  mere  case  of  ignorance.  A  mistake 
arises  from  a  belief  in  the  existence  of  a  fact  which  does  not 
exist ;  but  ignorance  is  merely  the  absence  of  knowledge,  and 
proceeds  upon  no  belief.  One  is  positive,  the  other  is  negative. 
In  the  former  case,  therefore,  the  belief  in  the  fact  mistaken  may 
form  the  solid  basis  of  the  whole  contract,  and  may  positively 
mislead  the  judgment  and  influence  the  opinion  ;  in  the  latter 
case,  however,  the  fact  of  which  a  party  is  ignorant,  although 
it  might  operate  as  a  future  injury,  could  not  have  positively 
influenced  his  decision.  However  shadowy  this  distinction  may 
appear,  yet  it  finds  its  justification  in  public  policy ;  for  to 
allow  mere  ignorance  of  a  material  fact,  unconnected  with  any 
fraud  or  surprise  by  the  other  party,  to  be  sufficient  ground 
for  annulling  a  contract,  would  be  to  render  all  agreements 
unstable,  and  to  foster  negligence.  In  almost  every  contract, 
one  party  knows  more  than  the  other  of  the  facts  bearing  upon 
it,  and  if  he  thereby  acquire  a  superiority  and  make  a  better 
bargain,  ought  he  to  be  injured  by  the  negligence  or  careless- 
ness of  the  other  ?  Cases  may  indeed  occur,  in  which  injury 
may  be  worked  by  this  rule,  but  they  will  generally  prove  to  be 
compounded  of  such  elements  of  surprise  or  fraud  as  will 

Gee,  17  Ves.  278;  Wood  v.  Griffith,  1  Swanst.  54;  Mestayer  v.  Gillespie, 
11  Ves.  640 ;  Farrer  v.  Nightingal,  3  Esp.  639 ;  Post,  §  203,  367,  423. 

1  Ibid. ;  Graham  v.  Oliver,  3  Beav.  124. 

a  See  post,  §  348 ;  Brown  on  Sales,  285,  et  seq. ;  Pothier,  Contrat  de 
Vente,  No.  35. 
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operate  to  induce  relief  from  a,  court  in  Equity.  The  rule, 
however,  would  seem  to  be  well  established,  that  mere  igno- 
rance of  fact,  unconnected  with  any  fraud  or  surprise  by  the 
other  party,  is  not  a  sufficient  ground  to  entitle  a  party  to 
avoid  his  contract;  although,  had  the  fact  been  known,  the 
relative  position  of  the  parties  might  have  been  altered,  and  the 
value  of  the  subject-matter  greatly  enhanced.1  Thus,  if  A.  should 
sell  to  B.  a  piece  of  land,  in  which  there  was  a  mine,  of  the 
existence  of  which  A.  was  ignorant,  the  sale  would  be  binding 
upon  A.,  although  the  mine  should  be  afterwards  discovered.2 
Indeed,  the  rule  goes  further  than  this,  and  governs  even 
though  B.  actually  knew  of  the  existence  of  the  mine  when  he 
bought  the  land,  unless  he  was  guilty  of  some  fraud.3  We 
are,  therefore,  naturally  led  to  consider,  in  the  next  place,  the 
circumstances  from  which  fraud  will  be  implied  in  matters  of 
mistake  and  ignorance.4 

§  157  a.  But  before  proceeding  to  that,  it  may  be  observed 
that  although  a  material  mistake  occur,  which,  had  it  been  dis- 
covered within  reasonable  time,  would  have  afforded  a  good 
ground  for  setting  aside  the  sale,  yet  after  the  lapse  of  such  a 
length  of  time  as  to  render  it  impossible  to  reinstate  the  parties 
to  their  original  position  or  rights,  and  do  practical  justice  be- 
tween them,  the  contract  will  not  be  set  aside.6 

§  158.  Fraud.  —  If  any  contract  be  infected  by  fraud,  it  is 
void.  Fraud  has  been  denned  to  be  "  every  kind  of  artifice, 
employed  by  one  person  for  the  purpose  of  deceiving  another." 
This  is  sufficiently  descriptive  of  actual  or  positive  fraud ;  but 
the  courts  have  refused  accurately  to  define  the  term,  or  to  lay 

1  Fox  v.  Mackreth,  2  Bro.  C.  C.  420 ;    Turner  v.  Harvey,  1  Jacob,  178 ; 
Portlier,  Contrat  de  Vente,  n.  231-242;    1  Story,  Eq.  Jurisp.  §  147,  205; 
Earl  of  Bath  v.  Montague's  case,  3  Ch.  Gas.  56,  74,  10$,  114. 

2  Fox  v.  Mackreth,  2  Bro.  C.  C.  420;  Harris  v.  Tyler,  24  Penn.  State, 
347  ;  2  Kent  (5th  ed.),  484,  490. 

3  Fox  v.  Mackreth,  2  Bro.  C.  C.  420;  East  India  Co.  v.  Donald,  9  Ves. 
275;  1  Story,  Eq.  Jurisp.  §  147;  Harris  v.  Tyler,  24  Penn.  State,  347. 

4  1  Pothier  on  Oblig.  by  Evans,  Pt.  1,  ch.  1,  art.  3,  n.  28,  p.  19. 

5  Okill  v.  Whittaker,  2  Phillips,  338 ;  S.  C.,  1  De  Gex  &  Smale,  83. 
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down  exact  rules  concerning  its  nature,  or  the  evidence  neces- 
sary to  prove  it,  through  a  fear  that  their  powers  might  be 
thereby  cramped,  and  an  opportunity  created  for  ingenuity  and 
craft  to  evade  the  law.1  Fraud,  therefore,  can  only  be  defined 
to  be  fraud,  and  is  a  fact  to  be  inferred  or  repelled  [by  the 
jury 2]  from  the  circumstances  of  each  particular  case.3 

§  159.  No  person,  who  is  guilty  of  fraud,  can  take  advantage 
of  it,  unless  it  be  in  some  few  cases,  which  are  excepted  upon 
grounds  of  public  policy.  Ordinarily,  therefore,  and  in  all 
cases  of  sale,  the  party  defrauding  is  bound  by  his  agreement, 
if  the  party  defrauded  choose  to  hold  him  to  it.4  The  party 
defrauded  has  the  option  of  acquiescing  in  the  agreement,  or 
of  avoiding  it ;  but  if  he  elect  the  latter  alternative,  he  is  bound 
to  manifest  his  determination  within  a  reasonable  time  after 
the  discovery  of  the  fraud.  The  time,  which  elapses  before  he 
becomes  acquainted  therewith,  is  of  no  consequence,  provided 
that  he  avoids  his  contract  within  a  reasonable  time  afterwards. 
But  if  after  he  discovers  the  fraud,  he  remains  silent,  under 
circumstances  in  which  silence  would  indicate  acquiescence  ; 
or,  if  he  act  or  deal  in  relation  to  the  subject-matter  in  such  a 
mode  as  to  imply  a  willingness  to  stand  by  his  bargain ;  he  is 

1  See  Lord  Hardwicke's  letter  to  Lord  Kames  of  the  30th  of  June,  1759 
(Parke's  Hist,  of  Chan.  p.  508)  ;  Lawley  v.  Hooper,  3  Atk.  279 ;  1  Domat, 
Civil  Law,  B.  1,  tit.  18,  §  3,  art.  1. 

2  [See  Hadley  v.  Clinton,  &c.,  Co.,  13  Ohio  (N.  S.),  502.] 

3  The   following   definitions  of  Fraud  were  given  in  the  Roman  law : 
"  Dolum  malum  Servius  quidem  ita  definit,  machinationem  quandam  alterius 
decipiendi  causa,  cum  aliud  simulatur,  et  aliud  agitur.     Labeo,  autem,  posse 
et  sine  simulatione  id  agi,  ut  quis  circumveniatur  ;  posse  et  sine  dolo  malo 
aliud  agi,  aliud  simulari ;  sicuti  faciunt,  qui  per  ejus  modi  dissimulationem 
deserviant,  et  tuentur  vel  sua  vel  aliena.      Itaque,  ipse  sie  definit,  dolum 
malum  esse  omnem  calliditatem,  fallaciam,  machinationem  ad  circumvenien- 
dum,  fallendum,  decipiendum  alterum  adhibitam.      Labeonis  definitio  vera 
est.     Dig.  Lib.  4,  tit.  3,  §  2.     De  Dol.  Mai." 

4  Deady  v.  Harrison,  1  Stark.  60 ;  Montefiori  v.  Montefiori,  1  Black.  363  ; 
Doe  d.  Roberts  v.  Roberts,  2  Barn.  &  Aid.  367 ;    Story  on  Cont.  §  167 ; 
Post,   §  485 ;  Armstrong  v.  Toler,  11  Wheaton,  258 ;  Hannay  v.  Eve,  3 
Cranch,  242. 
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considered  as  ratifying  it,  and  he  cannot  afterwards  avoid  it.1 
If,  therefore,  he  compromise  the  whole  matter  by  agreement 
with  the  other  party ;  or  release  him  from  liability  ;  or  ex- 
pressly agree  to  waive  all  rights  resulting  to  him  from  the 
fraud  ;  he  cannot  claim  to  set  aside  his  contract.2  Again,  if 
he  would  avail  himself  of  the  fraud  to  avoid  the  contract,  he 
must  exercise  his  right  of  rescission  immediately  upon  the 
discovery  of  the  fraud  ;  for  if,  after  knowledge  thereof,  he  deals 
with  the  subject-matter  of  the  contract  as  his  own,  he  cannot 
repudiate  the  contract,  although  he  should  afterwards  discover 
further  circumstances  connected  with  the  same  fraud.3  If 
both  parties  be  guilty  of  fraud,  the  law  will  leave  them  as  it 
finds  them,  and  will  enforce  no  claim  by  the  one  against  the 
other.4 

§  160.  Fraud  must  be  clearly  established  by  proof  in  order 
to  vitiate  a  contract ;  and  this  rule  obtains  as  well  in  Equity 
as  in  Law.  Dolumex  indiciis  perspicuis  probari  convenit.5  No 
cases,  therefore,  in  which  the  circumstances  of  the  case  are 
doubtful',  or  where  they  are  merely  suspicious,  or  throw  a 
shadow  of  doubt  upon  the  intent  of  either  party,  will  afford 
a  sufficient  evidence  of  fraud.6  Again,  it  is  not  necessary  that 
positive  and  express  proof  thereof  should  be  given,  provided 
that  the  circumstances  manifestly  show  that  fraud  was  prac 

1  Campbell  v.  Fleming,  1  Adol.  &  El.  40;  S.  C.,  3  Nev.  &  Man.  834; 
Selway  v.  Fogg,  5  Mees.  &  W.  81 ;  Miles  v.  Ball,  3  Stark.  25.    [Bruce  v. 
Davenport,  3  Keyes,  472  (1867) .] 

2  Parsons  v.  Hughes,  9  Paige,  591 ;  Vigers  v.  Pike,  8  Clark  &  Fin.  562, 
630. 

3  Campbell  v.  Fleming,  1  Adol.  &  El.  40;  S.  C.,  3  Nev.  &  Man.  834; 
Selway  v.  Fogg,  5  Mees.  &  W.  81. 

4  Taylor  v.  Weld,  5  Mass.  116  ;  Deady  v.  Harrison,  1  Stark.  60;  Robin- 
son y.  McDonnell,  2  Barn.  &  Aid.  134 ;  Doe  d.  Roberts  v.  Roberts,  2  Barn. 
&  Aid.  369  ;   Hannay  v.  Eve,  3  Cranch,  242 ;    Holman  v.  Johnson,  Cowp. 
341. 

5  Cod.  Lib.  2,  tit.  21,  §  6. 

6  Trencher  v.  Wanley,  2  P.  Will.  166 ;  Chesterfield  v.  Janssen,  2  Ves. 
1.55;  Fullagar  v.  Clark,  18  Ves.  483;    10  Co.  56;  1  Story,  Eq.  Jurisp. 
§  190.     So,  also,  in  the  Civil  Law.     Cod.  Lib.  2,.  tit.  21,  §  6. 
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tised.1  Thus,  it  will  be  presumed  to  exist  in  the  case  of  a  bill 
of  sale,  or  conveyance,  without  surrender  of  possession  by  the 
vendor,  as  far  as  creditors  are  concerned,  although  the  trans- 
action may  be  fair  between  the  parties  ;  and  it  is  necessary 
that  such  presumption  should  be  repelled  by  proof.2  In  re- 
spect to  questions  of  fraud,  the  jurisdiction  of  Courts  of 
Equity  is  far  more  extensive  and  unrestricted  than  that  of 
Courts  of  Law,  and  in  cases  of  constructive  fraud,  complete 
relief  is  seldom  to  be  attained,  except  by  the  intervention  of 
Equity  rules.  Indeed,  relief  will  often  be  granted  in  Equity 
in  cases  where  the  evidence  upon  which  it  is  granted,  would 
not  support  a  verdict  at  Law.3  But,  at  Law,  whenever  the  fact 
of  fraud  clearly  appears,  it  will  always  furnish  a  ground  to 
declare  the  contract  made  upon  such  a  basis,  void,  —  although 
a  Court  of  Law  cannot  always  afford  relief  in  the  same  way, 
and  to  the  same  extent  as  a  Court  of  Equity ;  and,  if  the 
litigant  parties  be  so  situated  in  respect  to  the  subject-matter, 
that  relief  can  there  be  practically  and  effectually  applied,  fraud 
will  avail  as  a  ground  of  complaint  or  defence  as  well  in  a  Court 
of  Law  as  in  a  Court  of  Equity.4 

§  161.  By  the  Roman  law  a  distinction  was  made  between 
cases  of  positive  fraud  or  dolus  mains,  and  cases  where  one 
had  acquired  an  advantage  over  the  other  by  sharpness  and 
craftiness ;  solertia  or  dolus  bonus.  As  to  the  latter,  the 
maxim  was :  "  In  pretio  emptionis  et  venditionis  naturaliter 
licet  contrahentibus  se  circumvenire." 5 

§  162.  In  regard  to  the  latter  class,  Pothier  says :  "  Dans  le 
for  inte'rieur,  on  doit  regarder  comme  contraire  a  cette  bonne 
foi,  tout  ce  qui  s'dcarte  tant  soit  peu  de  la  since'rite  la  plus 

1  Ibid. 

2  Edwards  v.  Harben,  2  T.  R.  595 ;  Hamilton  v.  Russell,  1  Cranch,  309 ; 
Meeker  v.  Wilson,  1  Gallison,  419  ;  Steele  v.  Brown,  1  Taunt.  382  ;  Conard 
v.  Atlantic  Ins.  Co.,  1  Peters,  449.     See,  also,  post,  §  518,  et  seq. 

3  I  Story,  Eq.  Jurisp.  §  190 ;  Broderick  v.  Broderick,  1  P.  Will.  240 ; 
Chesterfield  v.  Janssen,  2  Ves.  155 ;  Fullagar  v.  Clark,  18  Ves.  483. 

4  Boynton  v.  Hubbard,  7  Mass.  19 ;  Hazard  v.  Irwin,  18  Pick.  104. 
8  Dig.  Lib.  4,  tit.  4,  §  16.     De  Minor,  vig.  ann. 
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exacte  et  la  plus  scrupuleuse :  la  seule  dissimulation  sur  ce  qui 
concerne  la  chose  qui  fait  Fobjet  du  marche,  et  que  la  partie 
avec  qui  je  contracte  auroit  interet  de  s^avoir,  est  contraire  a 
cette  bonne  foi ;  car  puisqu'il  nous  est  commande  d'aimer  notre 
prochain  autant  que  nous-memes,  il  ne  peut  nous  etre  per  mis  de 
lui  rien  cacher  de  ce  que  nous  n'aurions  pas  voulu  qu'on  nous 
cachat,  si  nous  eussions  £te  a  sa  place.  Dans  le  for  exterieur, 
une  partie  ne  seroit  pas  e*coute*e  a  se  plaindre  de  ces  le'geres 
atteintes  que  celui  avec  qui  il  a  contracte  auroit  donnees  a  la 
bonne  foi ;  autrement  il  y  auroit  un  trop  grand  nombre  de  con- 
ventions qui  seroient  dans  le  cas  de  la  rescision,  ce  qui  donne- 
roit  lieu  a  trop  de  proofs,  et  causeroit  un  derangement  dans  le 
commerce.  II  n'y  a  que  ce  qui  blesse  ouvertement  la  bonne  foi 
qui  soit,  dans  ce  for,  regards'  comme  un  vrai  dol,  suffisant  pour 
donner  lieu  a  la  rescision  du  contrat,  tel  que  toutes  les  mau- 
vaises  manoeuvres  et  tons  les  mauvais  artifices  qu'une  partie 
auroit  employes  pour  engager  1'autre  a  contracter ;  et  ces  mau- 
vaises  manoeuvres  doivent  etre  pleinement  justifiees."  1  This 
doctrine  seems,  also,  to  obtain  in  the  Scottish  law.2 

§  163.  So,  also,  by  the  Roman  and  Scottish  law,  the  con- 
tract was  only  liable  to  reduction  on  account  of  fraud,  where 
fraud  was  employed  to  induce  a  party  to  make  a  contract 
(ubi  dolus  dedit  causam  contractui),  which  he  would  not  other- 
wise have  made.  Where  the  fraud  is  merely  incident  to  the 
contract,  that  is,  when  a  party  intending  previously,  and  of  his 
own  accord,  to  enter  into  a  contract,  is  merely  deceived  in 
modo  contrahendi,  the  contract  is  not  thereby  vitiated,  but  the 
party  defrauded  has  a  claim  for  damages  to  the  extent '  of  his 
injury.3  This  distinction  does  not,  however,  obtain  in  the  Com- 
mon Law,  nor  is  it  admitted  in  Equity. 

1  Pothier  des  Oblig.  Pt.  1,  Art.  3,  No.  30,  p.  19.  It  is  perhaps  unnecessary 
to  say,  that  by  the  "for  interieur,"  Pothier  means  the  conscience,  which  is 
governed  by  principles  of  morality  only;  while  by  the  "  for  exterieur,"  he 
means  the  Courts  of  Law,  which  are  governed  solely  by  the  practical  law. 

2  Stair,  p.  79,  §  9 ;  p.  700,  §  23 ;  Brown  on  Sales,  p.  406. 

3  Pothier  on  Oblig.  No.  31 ;  Brown  on  Sales,  §  582,  p.  406 ;  Yoet,  Lib. 
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§  164.  In  most  of  the  cases  in  which  fraud  occurs,  it  con- 
sists either  of  misrepresentation  or  concealment ;  and  it  is  in 
these  forms,  that  it  is  most  insidious,  and  least  susceptible  of 
distinct  proof  in  a  particular  case.  In  respect  to  all  questions 
of  fraud,  the  rules  of  law  are,  however,  broad  and  general, 
partaking  of  the  expansiveness  of  equity ;  and  cases  of  suspi- 
cion are  most  narrowly  scrutinized. 

§  165.  Misrepresentation.  —  Any  misrepresentation  of  a  ma- 
terial fact,  made  by  one  party  with  a  design  to  deceive  the 
other  party  to  his  injury,  is  a  fraud,  which  annuls  a  contract 
made  upon  the  basis  thereof.1  Nor  does  it  matter  whether 
the  party  making  the  misrepresentation  knew  it  to  be  false,2 
or  was  utterly  ignorant  in  respect  to  the  fact  that  he  stated, 
provided  it  was  material,  and  the  other  party  had  a  right  to 
rely  upon  it  and  was  deceived,  since  the  affirmation  by  a 
party,  that  a  fact  is  true,  which  he  neither  knows  nor  believes 
to  be  true,  is  no  better,  in  morals  nor  in  law,  than  to  tell  an 
absolute  lie.3  Indeed,  the  rule  goes  farther ;  for  if  a  false  rep- 

4,  tit.  3,  §  3.  ISTovat  (de  Forma  Emendandi  doll  mali,  Cap.  3  et  14),  how- 
ever, insists,  that  this  distinction  has  no  foundation  in  principle,  or  in  the 
text  of  the  Roman  law;  but  in  his  opinion,  he  seems  to  stand  alone  among 
the  Civilians.  See  Heinec.  ad  Pand.  Lib.  4,  tit.  3,  §  481 ;  Stair,  p.  79,  §  9. 

1  Laidlaw  u.  Organ,  2  Wheaton,  178 ;  Pidcock  v.  Bishop,  3  Barn.  &  Cres. 
605  ;  Smith  v.  The  Bank  of  Scotland,  1  Dow,  Parl.  272  ;  Evans  v.  Bicknell, 
6  Ves.  173,  182;  Cochran  v.  Cummings,  4  Dall.  250;    Prentiss  v.  Ross,  4 
Shep.  30;  Smiths.  Richards,  13  Peters  (U.  S.),.  26;  Hazard  v.  Irwin,  18 
Pick.  95  ;  Cornelius  v.  Molloy,  7  Barr,  293.     [In  Van  Kleeck  v.  Le  Roy,  37 
Barbour,  544  (1862),  it  was  held  essential  that  the  false  representations 
should  be  made  to  the  vendor,  and  not  merely  to  a  stranger.] 

2  [Reese  Silver  Mining  Co.  v.  Smith,  Law  Rep.  4  H.  L.  64  (1869).    But 
see  King  v.  Eagle  Mills,  10  Allen,  548 ;  Bondurant  v.  Crawford,  22  Iowa, 
40 ;  Binnard  v.  Spring,  42  Barbour,  470.] 

3  Ainslie  v.  Medlycott,  9  Ves.  21 ;  Graves  v.  White,  Freem.  57  ;  Pearson 
v.  Morgan,  2  Bro.  C.  C.  389 ;  Collins  v.  Dennison,  12  Metcalf,  549  ;    Elliot 
v.  Boaz,  9  Alabama,  772 ;  Smout  v.  Ilbery,  10  Mees.  &  W.  10 ;    Page  v. 
Bent,  2  Metcalf,  371,  374;  Cresswell,  J.,  and  Wilde,  C.  J.,  Jarrett  v.  Ken- 
nedy, 6  Com.  B.  322;    Erie,  J.,  Jenkins  v.  Hutchinson,  13  Q.  B.  748; 
Randall  v.  Trimen,  18  Com.  B.  786  ;  Addison,  Wrongs  and  Remedies,  634 ; 
Stone  v.  Denny,  4  Metcalf,  151.     [See,  also,  Woodruff  v.  Garner,  27  Ind.  9 
(1866)  ;  McCormick  v.  Malin,  5  Blackf.  509.] 
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reservation  be  inadvertently  made  by  a  person,  believing  it 
to  be  true,  if  it  operate  to  deceive  and  mislead  him  to  whom 
it  is  made,  it  will  be  treated  as  a  fraud,  and  vitiate  the  con- 
tract.1 Thus,  where  the  lease  of  a  house,  described  as  "  a  free 
public-house,"  was  sold,  and  the  lease  itself  contained  a  pro- 
viso that  the  lessee  and  his  assigns  should  take  all  their  beer 
from  a  particular  brewery,  the  misdescription  was  held  to  be 
fatal.  So,  also,  where  the  particulars  of  a  sale  of  certain 
leasehold  premises  in  Covent  Garden  stated,  that,  under  the 
original  lease,  "  no  offensive  trade  was  to  be  carried  on,  and 
that  the  premises  could  not  be  let  to  a  coffee-house,  or  work- 
ing hatter,"  but  the  original  lease,  when  produced,  prohibited 
the  business  of  brewer,  baker,  fruiterer,  herb-seller,  and  many 
others ;  it  was  held,  that  there  was  such  a  material  discre- 
pancy between  the  particulars  and  the  lease,  as  to  entitle  the 
purchaser  to  rescind  the  sale.2  The  question  of  fraud  does 

1  Flight  v.  Booth,  1  Bing.  N.  C.  377;  Jones  v.  Edney,  3  Camp.  284; 
Sherwood  v.  Robins,  3  Car.  &  P.  339;    Pearson  v.  Morgan,  2  Bro.  C.  C. 
389  ;  Burrows  v.  Locke,  10  Ves.  475  ;  De  Mannville  v.  Compton,  1  Ves.  &. 
B.  355 ;  Ex  parte  Carr,  3  Ves.  &  B.  Ill ;  Foster  v.  Charles,  6  Bing.  396 ; 
S.  C.,  7  Bing.  105 ;  1  Story,  Eq.  Jurisp.  §  193 ;  Daniel  v.  Mitchell,  1  Story, 
189,  190 ;  Doggett  v.  Emerson,  3  Story,  700 ;  Warner  v.  Daniels,  1  Woodb. 
&  Minot,  107  ;  Mason  v.  Crosby,  1  Woodb.  &  Minot,  342  ;  Smith  v.  Babcock, 
2  Woodb.  &  Minot,  246  ;  Tuthill  v.  Babcock,  2  Woodb.  &  Minot,  298 ;  1 
Sugden,  V.  &  P.  (7th  Am.  ed.)  315,  in  note ;  Belknap  v.  Sea'ley,  4  Kernan, 
144;  McFerran  v.  Taylor,  3  Cranch,  270;  Roosevelt  v.  Fulton,  2  Cowen, 
134;  Taylor  0.  Ashton,  11  Mees.  &  W.   401,  415;    Waring  v.  Hoggart,  1 
Ry.  &  Mood.  39  ;  Stewart  v.  Alliston,  1  Meriv.  26.     [Other  authorities  hold 
that  a  party  is  not  liable  to  an  action  for  the  deceit,  if  he  really  believed 
what  he  asserted,  although  it  was  untrue  in  fact ;  and  Bennett  v.  Judson,  21 
N.  Y.  238,  has  been  held  to  have  gone  to  the  extreme  verge  of  the  law  in 
the  contrary  direction.     See  Weed  v.  Case,  55  Barbour,  534  (1869),  where 
subject  is  well  examined  by  Bacon,  P.  J.     See,  also,  Taylor  v.  Scoville,  54 
Barbour,  34  (1868).] 

2  Flight ».  Booth,  1  Bing.  N.  C.  377.     In  this  case  Ch.  J.  Tindal  said: 
"  It  is  extremely  difficult  to  lay  down,  from  the  decided  cases,  any  certain 
definite  rule,  which  shall  determine  what  misstatement  or  misdescription  in 
the  particulars  shall  justify  a  rescinding  of  the  contract,  and  what  shall  be 
the  ground  of  compensation  only.     All  the  cases  concur  in  this,  that  where 
the  misstatement  is  wilful  or  designed,  it  amounts  to  fraud ;  and  such  fraud, 
upon  general  principles  of  law,  avoids  the  contract  altogether.     But  with 
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not  depend  upon  the  fraudulent  intention,  but  often  upon  the 
practical  result  of  the  misrepresentation.  And  where  false 
representations  are  made,  operating  as  material  inducement 
to  the  contract,  it  is  not  necessary  to  give  proof  of  a  fraudu- 
lent intent  by  the  party  making  such  misrepresentations.1  Nor 
does  it  matter  in  what  mode  or  by  what  means  the  deception 
is  practised ;  whether  by  signs,  by  words,  by  silence,  or  by 
acts;  provided,  that  it  actually  produce  a  false  and  injurious 
impression.2  And,  in  order  to  found  a  right  in  the  defrauded 
party  to  avoid  his  contract,  it  is  not  necessary  that  the  party 
guilty  of  the  fraud  should  appear  to  have  been  benefited  by  it, 
or  to  have  colluded  with  the  person  who  is.3 

respect  to  misstatements,  which  stand  clear  of  fraud,  it  is  impossible  to 
reconcile  all  the  cases ;  some  of  them  laying  it  down  that  no  misstatements 
which  originate  in  carelessness,  however  gross,  shall  avoid  the  contract,  but 
shall  form  the  subject  of  compensation  only:  Duke  of  Norfolk  v.  Worthy, 
1  Campb.  340 ;  Wright  v.  Wilson,  1  Mood.  &  Rob.  207  ;  whilst  other  cases 
lay  down  the  rule,  that  a  misdescription  in  a  material  point,  although 
occasioned  by  negligence  only,  not  by  fraud,  will  vitiate  the  contract  of 
sale.  Jones  v.  Edney,  3  Campb.  284;  Waring  v.  Hoggart,  1  Ry.  &  Mood. 
39 ;  and  Stewart  v.  Aliston,  1  Meriv.  26.  In  this  state  of  discrepancy  be- 
tween the  decided  cases  we  think  it  is,  at  all  events,  a  safe  rule  to  adopt, 
that  where  the  misdescription,  although  not  proceeding  from  fraud,  is  in  a 
material  and  substantial  point,  so  far  affecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed,  that,  but  for  such  misdescrip- 
tion, the  purchaser  might  never  have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and  the  purchaser  is  not  bound  to 
resort  to  the  clause  of  compensation.  Under  such  a  state  of  facts,  the  pur- 
chaser may  be  considered  as  not  having  purchased  the  thing  which  was  really 
the  subject  of  the  sale." 

1  Collins   v.   Dermison,  12   Metcalf,  549 ;    Taylor   v.    Fleet,   1  Barbour 
(S.  C.),  471 ;  Hunt  v.  Moore,  2  Barr,  105 ;  per  Parke,  B.,  Moens  v.  Hey- 
worth,   10  Mees.  &  W.  147,   157 ;  Hammatt  v.  Emerson,  27  Maine,  308 ; 
Doggett  v.  Emerson,  3  Story,  700;  Lewis  v.  M'Lemore,  10  Yerger,  206. 

2  Ainslie  v.  Medlycott,  9  Ves.  21 ;  Graves  v.  White,  Freem.  57  ;  2  Black. 
Comm.  165 ;  1  Story,  Eq.  Jurisp.  §  193,  202 ;  2  Kent,  Comm.  Lect.  39,  p. 
482;  Dig.  Lib.  18,  tit.  1,  c.  43,  §  2 ;   Pothier  de  Vente,  n.  234,  237,  238; 
Cochran  v.  Cummings,  4  Dall.  250  ;  Cornfoot  v,  Fowke,  6  Mees.  &  W.  358  ; 
Willink  v.  Vandervear,  1  Barbour  (S.  C.),  599  ;  Martin  v.  Pennock,  2  Barr, 
376  ;  Parke,  B.,  and  Alderson,  B.,  Moens  v.  Heyworth,  10  Mees.  &  W.  147, 
157,  158. 

3  Pasley  v.  Freeman,  3  T.  R.  51.     If  one  injures  another  by  false  state- 
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§  165  a.  Again,  it  is  not  necessary  that  a  person  should  be 
clearly  and  personally  guilty  of  misrepresentation ;  for  if  he 
take  advantage  of  a  misrepresentation  in  his  favor  by  a  third 
person,  and  act  upon  it  as  if  it  were  true,  he  thereby  assumes 
the  fraud  as  his  own,  and  is  liable  therefor.  Thus,  if  he  ob- 
tain credit  upon  a  misrepresentation  by  another,  of  material 
facts  as  to  his  solvency,  or  property,  &c.,  with  knowledge  that 
the  party  with  whom  he  deals  acts  upon  such  false  information, 
he  is  liable  in  the  same  manner  as  if  he  himself  made  the  rep- 
resentation.1 

§  166.  The  misrepresentation  must,  however,  be  in  respect 
to  a  material  fact,  operating  as  an  inducement  or  considera- 
tion to  the  contract.2  Thus,  if,  in  the  sale  of  a  ship,  the  ven- 
dor should  falsely  represent  her  to  be  copper  fastened ;  or  to 
be  newly  rigged  ;  or  to  have  been  built  within  a  year ;  the 
vendee  would  not  be  bound  by  the  sale.3  So,  also,  a  false 
representation,  that  a  steam  engine  was  of  twenty-horse  power ; 
that  it  was  fit  for  mining  purposes ;  that  it  was  in  good  order, 
and  had  so  been  certified  by  engineers ;  that  it  was  free  from 
rust ;  and  that  it  had  been  standing  for  two  or  three  years,  was 

ments,  which  he  knows  to  be  false,  he  will  be  held  answerable,  although 
there  was  no  evidence  of  gain  to  himself,  or  of  any  interest  in  the  question, 
or  of  malice  or  of  intended  mischief.  Foster  v.  Charles,  6  Bing.  396  ;  Cor- 
bett  v.  Brown,  8  Bing.  83 ;  Hart  v.  Talmadge,  2  Day,  382 ;  Young  v.  Hall, 
4  Georgia,  95  ;  Stiles  v.  White,  11  Metcalf,  356  ;  Weatherford  v.  Fishback, 
3  Scammon,  170;  Murray  v.  Mann,  2  Exch.  538;  White  v.  Wheaton,  3 
Seldon  (N.  Y.),  352. 

1  Fitzsimmons  v.  Joslin,  21  Vermont,  129.     [And  see  Ladd  v.  Lord,  36 
Vermont,  194.] 

2  Lowndes  v.  Lane,  2  Cox,  363 ;  Daniel  v.  Mitchell,  1  Story,  C.  C.  172 ; 
1  Domat,  B.  1,  tit,  2,  §  11,  art.  12;    Dig.  Lib.  18,  tit.  1,  c.  34;  Jarvis  v. 
Duke,  1  Vern.  19 ;  1  Story,  Eq.  Jurisp.  §  196 ;  Phillips  v.  Duke  of  Bucks, 
1  Vern.  227 ;  Hazard  v.  Irwin,  18  Pick.  95 ;  Bradley  v.  Bosley,  1  Barbour, 
Ch.   125 ;    Chitty  on  Contr.    (ed.  1860)  753 ;    [Holmes  v.  Clark,  10  Iowa, 
423 ;  Courtney  v.  Carr,  11  Id.  295.     But  any  false  representation  of  a  fact 
which  materially  affects  the  price  or  value  of  the  thing  sold  may  well  be  con- 
sidered material.     Smith  v.  Countryman,  30  N.  Y.  655  (1864).] 

3  Lowndes  v.  Lane,  2  Cox,  363 ;  1  Story,  Eq.  Jurisp.  §  196 ;  Shepherd 
v.  Kain,  5  Barn.  &  Aid.  240;  Fletcher  v.  Bowsher,  2  Stark.  561. 
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held  to  be  such  a  fraud  as  to  vitiate  the  contract,  because  such 
misrepresentation  was  in  respect  to  a  material  fact,  and  oper- 
ated to  deceive  the  purchaser.1  But  if  the  misrepresentation 
be  in  respect  to  an  entirely  immaterial  fact,  exerting  no  in- 
fluence upon  the  mind  of  the  purchaser ;  as,  if  the  vendor  rep- 
resent a  ship  as  being  in  complete  repair,  when  there  were 
several  slight  particulars  in  which  she  was  out  of  repair,  the 
sale  would  nevertheless  be  binding.2  Whether  in  a  particular 
case  the  misrepresentation  were  or  were  not  material,  is  a  ques- 
tion for  the  jury.3 

§  167.  Again,  the  misrepresentation  must  have  operated 
actually,  to  mislead  to  his  injury  the  party  trusting  to  it ;  for 
if  he  knew,  at  the  time  when  it  was  made,  that  it  was  false, 
it  could  have  had  no  influence  upon  his  decision  ; '  and  as  the 
reason  of  the  rule  fails,  the  rule  itself  does  not  apply.4  So, 
also,  if  the  misrepresentation  be  productive  of  no  injury,  its 
mere  falsity  will  furnish  no  ground  to  set  aside  the  contract.5 
But  although  the  representation  be  apparently  true,  if  in  real- 
ity it  operate  as  a  deception,  and  especially  if  it  also  be  intended 
to  deceive,  the  contract  will  be  void.6  If,  therefore,  words  hav- 

1  Hazard  i\  Irwin,  18  Pick.  95. 

2  Ibid. ;  Morris  Canal  Co.  v.  Emmett,  9  Paige,  168 ;  Stebbins  0.  Eddy,  4 
Mason,  414;  Winch  v.  Winchester,  1  Ves.  &  B.  375;    Taylor  v.  Fleet,  1 
Barbour  (S.  C.),  471 ;  Phipps  v.  Buckman,  30  Penn.  State,  402. 

3  Lindenau  v.  Desborough,  8  Barn.  &  Cres.  586 ;  Westbury  v.  Aber- 
deen, 2  Mees.  &  W.  267. 

4  "  Fraud  without  damage,  or  damage  without  fraud,  gives  no  cause  of 
action ;  but  where  these  two  do  concur  and  meet  together,  there  an  action 
lieth."     Croke,  J.,  3  Bulstr.  95;  Fosters  Charles,  6  Bing.  396;  S.  C.,  7 
Bing.  105 ;  2  Kent,  Comm.  490 ;  Vernon  v.  Keys,  12  East,  637 ;  1  Story, 
Eq.  Jurisp.  §  202,  203 ;   Pothier,  Contrat  de  Vente,  n.  210 ;    Fellowes  v. 
Lord  Gwyder,  1  Russ.  &  Mylne,  83 ;  Hughes  v.  Sloan,  2  Arkansas,  146 ; 
Phipps  v.  Buckman,  30  Penn.  State,  402 ;  [Castleman  v.  Griffin,  13  Wise. 
535;  Hagee  v.  Grossman,  31  Ind.  223  (1869).] 

5  Fellowes  v.  Lord  Gwyder,  1  Russ.  &  Mylne,  83 ;  Taylor  v.  Fleet,  4 
Barbour  (S.  C.),  95. 

6  1  Story,  Eq.  Jurisp.  §192;  2  Kent,  Comm.  484;  Laidlaw  v.  Organ,  2 
Wheaton,  195 ;  1  Dow,  Parl.  272  ;  3  Black.  Comm.  165  ;  Neville  v.  Wilkin- 
son, 1  Bro.  C.  C.  546;    Chesterfield  v.  Janssen,  2  Ves.  155;    Corbett  v. 
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ing  a  double  meaning  be  used  by  either  party,  and  the  other 
party  be  misled  by  them,  no  valid  agreement  arises.  Thus, 
if  a  vendor  should,  in  selling  a  bar  of  German  silver,  affirm  it 
to  be  silver,  and  the  purchaser  should  be  thereby  deceived  into 
the  belief  that  it  was  Mexican  silver,  the  sale  would  be  void, 
because  it  would  in  effect  be  a  fraudulent  misrepresentation, 
although  it  might  be -strictly,  true  to  the  letter. 

§  168.  So,  also,  if  any  trick  be  played  upon  the  buyer,  or 
any  artifice  be  used,  by  which  he  is  circumvented  and  deceived 
into  making  a  contract  different  from  what  he  intended,  it  can- 
not be  enforced  against  him.  Thus,  where  A.  agreed  to  buy  a 
horse,  and  to  give  a  barleycorn  for  the  first  nail,  and  double  it 
for  every  nail  in  the  horse's  shoes,  and  an  action  was  brought 
for  the  price  of  the  horse,  it  was  held,  that  a  bargain  in  such 
terms  was  void,  and  the  jury  were  ordered  to  give  the  plaintiff 
the  mere  value  of  the  horse  as  damages.1 

§  169.  The  misrepresentation  should,  also,  be  of  such  a 
nature,  that  the  party  deceived  had  a  right  to  rely  upon  it  as 
an  actual  and  undisputed  fact ;  for  if  it  be  in  respect  to  a 
mere  matter  of  opinion  or  belief,  and  no  personal  confidence 
or  special  trust  arise  from  the  relationship  of  the  parties,  it 
will  not  vitiate  the  agreement,  although  it  be  made  for  the 
purpose  of  deception.2  The  reason  of  this  rule  is,  that  it  would 

Brown,  8  Bing.  35;  5  Car.  &  P.  363;  Polhill  v.  Walter,  3  Barn.  &  Adol. 
114.  "  I  consider  that  if  a  person  makes  a  representation  of  that  which  is 
true,  if  he  intend  that  the  party  to  whom  the  representation  is  made  should 
not  believe  it  to  be  true,  that  is  a  false  representation."  Alderson,  B.,  in 
Moens  v.  Heyworth,  10  Mees.  &  W.  158,  159.  So  the  mere  fact,  that  a  rep- 
resentation is  literally  true,  affords  no  excuse  to  the  party  making  it,  if 
made  with  the  intention  to  deceive  another,  and  he  is  deceived  and  thereby 
injured.  Denny  v.  Oilman,  26  Maine,  149. 

1  James  v.  Morgan,  1  Lev.  111. 

2  Vernon  v.  Keys,  12  East,  637,  638 ;  Trower  v.  Newcornbe,  3  Meriv. 
704;  Scott  v.  Hansom,  1  Simons,  13;  Fenton  v.  Browne,  14  Ves.   144; 
Davis  v.  Meeker,  5  Johns.  354  •  Hervey  v.  Young,  Yelv.  21 ;  2  Kent,  Comm. 
484-487 ;    1    Story,  Eq.  Jurisp.  §  199 ;    Collins  v.  Evans,  5  Adol.  &  El. 
N.  S.,  804-820;  Stebbins  v.  Eddy,  4  Mason,  414;  [Jenkins  v.  Long,  19 
Ind.  28.] 
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be  almost  impossible,  in  any  case,  to  arrive  by  evidence  at  the 
precise  opinion  of  the  party  making  the  representation ;  and, 
besides,  if  a  representation  be  made  as  one  of  opinion  or  belief 
merely,  the  party  to  whom  it  is  made  ought  to  take  the  risk,  if 
he  rely  upon  it  as  being  a  fact.  Ordinarily,  therefore,  mere 
expressions  of  opinion  or  belief  in  reference  to  the  subject-mat- 
ter of  a  sale,  however  false  they  may  be,  are  not  considered  as 
fraud.1  Thus,  the  common  language  of  commendation,2  and 
the  extravagant  puffing  of  goods,  and  the  exaggerated  declara- 
tions of  auctioneers,  and  vague  general  representations  as  to 
the  value  of  the  subject-matter  of  sale,3  are  not  treated  as 
frauds,  however  false  and  deceptive  they  may  be,  provided  that 
the  article  be  entirely  open  to  the  observation  of  the  purchaser, 
for  he  is  then  supposed  to  trust  his  own  judgment.4  So  where 
the  vendee  has  full  means  of  detecting  the  fraud  if  any  exists, 
and  of  ascertaining  the  truth  for  himself,  by  an  inspection  of 
the  goods  sold.5  If,  however,  the  character  and  quality  of  the 
goods  be  disguised  ;  or,  if  any  secondary  artifice  be  employed 
to  aid  the  deception  ; 6  as,  if  the  windows  be  darkened  so  as 

1  Ibid.     See  post,  §  170,  171 ;  Chitty  on  Contr.  (ed.  1860)  478,  note. 

2  [See  Nowlan  v.  Cain,  3  Allen,  263  ;  Miller  v.  Young,  36  111.  354 ;  Ches- 
ter v.  Comstock,  6  Robertson,  1  (1868).] 

3  Anderson  v.  Hill,  12  Smedes  &  Marsh.  679. 

4  2  Kent,  Comrn.  485 ;  1  Story,  Eq.  Jurisp.  §  201 ;  Atwood  v.  Small,  6 
Clark  &  Fin.  232,  233 ;  Vernon  v.  Keys,  12  East,  637  ;  Ormrod  v.  Huth, 
14  Mees.  &  W.  664.     The  same  rule  is  adopted  in  the  Roman  law.     Ea 
quae  commendendi  causa  in  venditionibus   dicuntur,  si   palam  appareant, 
venditorem  non  obligant ;  veluti  si  dicat  servum  speciosum,   domum  bene 
tedificatam.     At  si  dixerit,  hominem  literatum,  vel  artificem,  praestare  debet ; 
nam  hoc  ipso  pluris  vendidit.     Dig.  Lib.  18,  tit,  1, 1.  43  ;  Jendwine  v.  Slade, 
2  Esp.  572. 

5  Salem  India  Rub.  Co.  v.  Adams,  23  Pick.  256.     [Unless  the  vendee  be 
induced  to  rely  on  the  vendor's  information.      Mattock  v.  Todd,  19  Ind. 
130.] 

6  1  Story,  Eq.  Jurisp.  §  201 ;  2  Kent,  Comm.  484 ;  Turner  v.  Harvey, 
Jacob,  178;  Bromley  v.  Alt,  3  Yes.  624;  Smith  v.  Clarke,  12  Ves.  483; 
Twining  v.  Morrice,  2  Bro.  C.  C.  330;    Marquis  of  Townshend  v.   Stan- 
groom,  6  Ves.  338;  Bexwell  v.  Christie,  Cowp.  385;  Pickering  v.  Dowson, 
4  Taunt.  785 ;  Ward  v.  Center,  3  Johns.  271 ;  Upton  v.  Vail,  6  Johns.  181 ; 
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to  prevent  examination  ;  or,  if  certain  parcels  or  packages  be 
shown  of  better  quality  than  the  rest  for  examination,1  but  not 
as  technical. samples,  and  the  piece  or  pieces  sold  do  not  corre- 
spond thereto  ;  or,  if  improper  means  be  employed  to  enhance 
the  price,  —  as,  if  puffers  or  by-bidders  be  employed  at  auction 
sales,  the  sale  would  be  void.2 

§  169  a.  But  an  expression  even  of  belief  or  opinion,  known 
by  the  utterer  to  be  false,  and  intended  to  mislead  the  other 
party,  will,  if  it  actually  do  mislead  him,  to  his  injury,  be 
treated  in  Equity  as  a  fraud.  Thus,  where  the  vendor  of  a 
note  asserted  that  he  believed  the  maker  to  be  responsible, 
when,  in  fact,  he  knew  him  to  be  not  responsible,  it  was  held 
that  the  statement  of  opinion  was,  under  the  circumstances, 
equivalent  to  a  direct  assertion,  by  which  the  vendor  rendered 
himself  liable.3 

§  170.  So,  also,  there  are  cases  wherein  one  party  is  an  ex- 
pert, and  knows  that  the  other  party  places  special  trust  and 
confidence  in  his  opinion,  and,  nevertheless,  he  artfully  states 
a  false  opinion  for  the  purpose  of  misleading  the  other  party, 
in  which  the  agreement  would  be  held  to  be  void  on  account 
of  fraud.4  As,  if  a  person  having  peculiar  skill  and  judgment 
in  pictures,  should  falsely  state,  that  he  believed  a  particular 
picture,  which  he  sells,  to  be  a  work  of  one  of  the  great  mas- 
ters, and  upon  faith  in  such  representation,  it  should  be  bought, 
the  purchaser  would  be  entitled  to  avoid  the  sale.5  But  the 

Russell  v.  Clark,  7  Cranch,  92 ;  Adams  v.  Paige,  7  Pick.  5-42 ;  Pierce  v. 
Jackson,  6  Mass.  242;  Whittier  v.  Smith,  11  Mass.  211 ;  Moore  v.  Tracey, 
7  Wendell,  229 ;  Salem  India  Rub.  Co.  v.  Adams,  23  Pick.  256. 

1  [See  MeAvoy  v.  Wright,  25  Ind.  22.] 

2  Ibid.     See,  also,  Twyne's  case,  3  Rep.  81  a. 

3  Foster  v.   Swasey,   2  Woodb.  &  Minot,  225.     See,  also,  Stebbins  v. 
Eddy,  4  Mason,  423 ;  Smith  v.  Babcock,  2  Woodb.  &  Minot,  246. 

4  1  Story,  Eq.  Jurisp.  §  198 ;  1  Pothier  on  Oblig.  n.  17-20,  and  note 
(«.)  ;  Atwood  v.  Small,  6  Clark  &  Fin.  232 ;    Smith  v.  Babcock,  2  Woodb. 
&  Minot,  246;    Foster  v.  Swasey,  2  Woodb.  &  Minot,  217.     [See,  also, 
Gifford  v.  Carvill,  29  Cal.  589.] 

3  Ibid. ;  Lomi  v.  Tucker,  4  Car.  &  P.  15 ;  Power  v.  Barbara,  4  Adol.  & 
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cases  to  which  this  modification  applies,  are  mostly  those 
in  which  the  value  of  the  subject-matter  of  sale  depends  upon 
taste  or  whim ;  and  to  which  the  opinion  of  an  expert  might 
add  or  detract  value.  The  misrepresentation  should,  of  course, 
be  a  material  inducement  of  the  purchase,  and  should  be  the 
cause  of  injury  to  the  vendee.  The  safest  course  for  the 
purchaser  to  pursue  on  all  occasions  where  he  distrusts  his 
own  judgment,  is  to  require  a  warranty  of  the  goods  from 
the  vendor,  for  then  the  latter  will  be  bound  by  his  represen- 
tations. 

§  171.  But  in  all  cases  of  this  kind,  the  seller  must  be  care- 
ful to  state  his  opinion  merely  as  an  opinion,  and  not  as  a  fact, 
or  he  will  be  liable.  If  a  representation  be  made  by  the  seller 
at  the  time  of  the  sale,  in  respect  to  the  thing  sold,  it  is  a 
question  for  a  jury  to  determine,  whether  it  was  made  by  him 
as  a  part  of  the  contract  of  sale,  or  was  merely  an  expression 
of  opinion,  and  received  as  such  by  the  vendee.  For  if  the 
representation  be  false,  and  operated  injuriously  to  deceive  the 
vendee,  and  upon  faith  of  it,  the  purchase  be  made,  it  consti- 
tutes a  warranty  that  the  thing  sold  -corresponds  to  the  repre- 
sentation. Thus,  where  A.  sold  to  B.,  for  <£95,  two  pictures, 
representing  them  as  "  a  couple  of  Poussin's,"  and  they  were, 
in  fact,  only  copies,  it  was  held,  that  it  was  for  the  jury  to 
determine  whether  B.  believed,  from  the  representation  by  A., 
that  they  were  originals,  and  that  if  they  found  that  he  did,  he 
was  not  bound  to  pay  the  price  agreed  upon.1  So,  also,  where 

A.  falsely  represented  to  B.  that  a  steam  engine  was  fit  for 
mining  purposes,  and  was  in  good  order,  and  had  been  so  cer- 
tified by  engineers,  and  that  it  had  been  free  from  rust,  and 

B.  was  thereby  deceived  ;  it  was  held,  that,  inasmuch  as  these 
representations  related  to  matters  of  fact,  and  not  of  mere 

El.  473;  S.  C.,  6  Nev.  &  Man.  62;  7  Car.  &  P.  356;  Hill  v.  Gray,  1 
Stark.  352 ;  De  Sewhanberg  v.  Buchanan,  5  Car.  &  P.  343. 

1  Lomi  v.  Tucker,  4  Car.  &  P.  15 ;  Power  v.  Barham,  4  Adol.  &  El. 
473  ;  Hill  v.  Gray,  1  Stark.  352 ;  De  Sewhanberg  v.  Buchanan,  5  Car.  &  P. 
343.  See  post,  §  360. 


CH.  IV.]    MUTUAL  ASSENT  OF  PARTIES.    [MISREPRESENTATION.]    161 

opinion,  and  had  a  tendency  to  prevent  B.  from  inquiring  into 
the  condition  of  the  engine,  they  vitiated  the  contract.1 

§  172.  Again,  if  a  false  representation  be  made  in  regard  to 
an  extrinsic  fact  bearing  upon  the  contract,  but  not  of  such  a 
nature  as  to  give  the  other  party  a  legal  right  to  place  reliance 
upon  it,  it  would  not,  at  Law,  be  such  a  fraud  as  to  vitiate  the 
contract.  Thus,  where  a  party,  in  making  a  purchase  for  him- 
self and  his  partners,  falsely  stated  to  the  vendor  that  his 
partners  would  not  give  more  than  a  certain  price  for  the  prop- 
erty, which  he  was  proposing  to  purchase,  it  was  held  that  the 
bargain  was  not  thereby  nullified,  on  the  ground  that  it  was 
either  a  mere  false  representation  of  another's  intention,  or,  at 
most,  a  gratis  dictum  of  the  bidder  upon  a  matter  which  he 
was  under  no  legal  obligation  to  disclose  with  accuracy,  and 
on  which  it  was  the  folly  of  the  seller  to  rely.2  But  if  such  a 
misrepresentation,  even  of  an  extrinsic  fact,  operated  materi- 
ally to  influence  the  mind  of  the  party  to  whom  it  was  made, 
and  worked  an  injury  to  him,  a  Court  of  Equity  would  proba- 
bly relieve  against  the  contract.  At  all  events,  it  would  refuse 
to  decree  a  specific  performance  of  an  executory  contract  in 
such  cases,  even  although  it  might  be  unwilling  to  set  aside  an 
executed  agreement.3 

§  172  a.  If  a  person,  in  the  purchase  of  an  article,  make 
false  and  fraudulent  representations  as  to  his  solvency  and 
means  of  paying  therefor,  he  acquires  no  right  either  of  prop- 
erty or  possession,  and  the  vendor  would  be  justified  in  retak- 
ing the  property,  provided  he  could  do  so  without  force.4 

1  Hazard  v.  Irwin,  18  Pick.  95.     See,  also,  Bradley  v.  Bosley,  1  Barbour, 
Ch.  125 ;  Smith  v.  Babcock,  2  Woodb.  &  Minot,  246 ;    Foster  v.  Swasey,  2 
Woodb.  &  Minot,  217. 

2  Vernon  v.  Keys,  12  East,  632.     See  Johnson  v.  Peck,  1  Woodb.  & 
Minot,  334 ;  Mason  v.  Crosby,  1  Woodb.  &  Minot,  342.    [See  5  Dow,  159.] 

3  2  Kent,  Comm.  486,  487,  and  note  (6),  (4th  ed.)  ;  1  Story,  Eq.  Jurisp. 
§  200 ;  Buxton  v.  Lister,  3  Atk.  386 ;  Atwood  v.  Small,  6  Clark  &  Fin.  232, 
330,  395,  444-478,  486,  502. 

4  Hodgedon  v.  Hubbard,  18  Vermont,  504 ;  Johnson  v.  Peck,  1  Woodb. 
&  Minot,  334 ;  Mason  v.  Crosby,  1  Woodb.  &  Minot,  342. 
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And  if  he  could  not  retake  them,  in  such  a  case,  he  could 
either  bring  an  action  of  assumpsit  to  recover  the  value  of  the 
goods  sold,  or  an  action  on  the  case  to  recover  damages  for 
the  deceit.1 

§  173.  An  action  will  also  lie  against  any  third  person  who 
knowingly  makes  a  false  representation  of  a  material  fact, 
which  operates  as  inducement  to  a  contract ;  provided  that  the 
false  statement  be  of  a  fact,2  as  then  existing,  and  not  other- 
wise.3 As,  where  a  contract  was  made  by  A.,  to  deliver  live 
stock  at  a  certain  place,  to  B.,  and  B.  was  persuaded  by  C.,  a 
third  person,  that  A.  had  abandoned  all  intention  of  fulfilling 
the  agreement  on  his  part,  and  he,  therefore,  bought  of  C.,  and 
A.  was  put  to  expense  and  loss  of  time  in  bringing  his  stock 
to  the  appointed  place,  and  otherwise  disposing  of  it ;  it  was 
held,  that  an  action  would  lie  against  C.  by  A.,  although  B. 
might  not  have  been  able  to  enforce  the  contract  against  A.4 
So,  also,  where  A.  fraudulently  represented  the  circumstances 
of  B.  to  be  good,  in  order  to  induce  C.  to  give  him  credit,  an 
action  was  held  to  be  maintainable  by  C.  against  A.  for  the 
misrepresentation.5  But  in  all  such  cases,  the  party  deceived 
can  only  recover  against  the  third  person,  making  a  false  rep- 
resentation, such  damage  as  is  fairly  and  immediately  referable 
to  such  misrepresentation.6  So,  if  the  fraud  of  a  third  per- 
son be  not  connived  at  by  either  of  the  parties,  or  known  to 
them,  as  between  the  original  parties,  the  party  who  trusted  to 
his  representations  should  bear  the  loss,  according  to  the  rule 
that  when  one  of  two  innocent  persons  must  receive  injury,  he 

1  Hawkins  v.  Appleby,  2  Sandf.  (S.  C.)  421 ;   Post,  §  176. 

2  Hutchinson  v.  Bell,  1  Taunt.  685  ;    Hamar  v.  Alexander,  2  Bos.  &  Pul. 
K  R.  241 ;  Pasley  v.  Trueman,  3  T.  R.  51 ;  2  Kent,  Comm.  489,  and  cases 
cited ;  Eyre  v.  Dunsford,  1  East,  318 ;  Allen  v.  Addington,  7  Wendell,  9 ; 
Foster  v.  Charles,  6  Bing.  396 ;  S.  C.,  7  Bing.  105;  4  Moore  &  P.  61,  741. 

3  Haycraft  v.  Creasy,  2  East,  92 ;  Gallagher  v.  Brunei,  6  Cowen,  346. 

4  Benton  v.  Pratt,  2  Wendell,  385. 

5  Hamar  v.  Alexander,  2  Bos.  &  Pul.  N.  R.  241. 

6  Corbett  v.  Brown,  5  Car.  &  P.  363 ;    S.  C.,  1  Moore  &  Scott,  85 ;  1 
Mood.  &  Rob.  108. 
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whose  act  occasioned  it  should  bear  it.1  But  where  a  repre- 
sentation in  respect  to  a  contract  is  made  to  either  party  by  a 
third  person,  such  third  person  is  not  liable,  if  it  appear  to 
have  been  made  in  good  faith,  and  with  a  belief  in  the  truth 
of  it.2 

§  174.  Concealment.  —  Concealment  of  a  fact  is  never  con- 
sidered as  fraudulent,  unless  there  be  a  legal  or  equitable 
obligation  on  the  part  of  the  person  concealing  it  to  divulge  it, 
growing  out  of  some  express  or  implied  trust  in  the  party  con- 
cealing it.  The  omission  to  comply  with  a  merely  honorary  or 
purely  moral  obligation,  however  repugnant  it  might  be  to 
honor  and  conscience,  does  not,  of  itself,  furnish  a  sufficient 
ground  to  set  aside  a  contract ;  for  the  law  cannot  stake  within 
its  boundaries  the  whole  breadth  of  the  moral  law ;  and 
although  it  will  never  help  injustice  or  countenance  the  slight- 
est immoralities,  yet  it  must  leave  many  duties  to  the  honor 
and  conscience  of  the  individual.3  Thus,  it  has  been  held, 
that  if  A.,  knowing  that  there  is  a  mine  in  the  land  of  B.,  of 
which  B.  is  ignorant,  purchase  the  land,  concealing  the  fact, 
the  sale  would  be  binding ;  because,  however  repugnant  such 
a  concealment  might  be  to  a  nice  sense  of  honor,  he  was  under 
no  legal  obligation  to  divulge  the  fact.4  If,  however,  B.  had 
suspected  the  fact,  or  had  inquired  whether  A.  expected  to 
derive  any  peculiar  profit  from  the  land,  and  B.  had  misled  him 
in  the  least  particular  relating  to  the  existence  of  the  mine,  a 
Court  of  Equity  would  set  aside  the  contract.5 

1  Lickbarrow  v.  Mason,  2  T.  R.  70;  Goodman  v.  Eastman,  4  N".  Hamp. 
455;  Root  v.  French,  13  Wendell,  572;  Lane  v.  Borland,  2  Shepley,  77. 

2  Shrewsbury  v.  Blount,  2  Mann.  &  Grang.  475;  S.  C.,  2  Scott,  N.  R. 
588  ;    Haycraft  v.  Creasy,  2  East,  92  ;  Scott  v.  Lara,  Peake,  225  ;  Ashton 
v.  White,  Holt,  N.  P.  387 ;  Tapp  v.  Lee,  3  Bos.  &  Pul.  367. 

3  1  Story,  Eq.  Jurisp.  §  204,  205,  206 ;  2  Kent,  Comm.  481 ;  Pidcock  v. 
Bishop,  3  Barn.  &  Ores.  605 ;  Fox  v.  Mackreth,  2  Bro.  C.  C.  420 ;  Turner 
v.  Harvey,  1  Jacob,  178. 

4  Fox  v.  Mackreth,  2  Bro.  C.  C.  420;  Harris  v.  Tyler,  24  Penn.  State, 
347  ;  2  Kent,  Comm.  484,  490. 

5  Pidcock  v.  Bishop,  3  Barn.  &  Cres.  605 ;   Prescott  v.  Wright,  4  Gray, 
461. 
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§  175.  So,  also,  in  the  case  of  sales  of  personal  property,  if 
the  vendee  have  private  information  with  regard  to  any  extrin- 
sic fact  or  event,  which  materially  affects  the  value  of  the 
subject-matter  of  sale,  he  would  not  be  legally  bound  to  divulge 
it,  unless  a  special  trust  were  either  expressly  or  impliedly  re- 
posed in  him.1  Thus,  if  he  should  have  news  of  peace,  during 
the  supposed  existence  of  war ;  or,  of  a  great  rise  in  the  foreign 
market,  and  he  should,  concealing  his  knowledge,  buy  articles, 
the  value  of  which  would  be  greatly  enhanced  by  such  a  fact, 
of  a  person  ignorant  thereof,  the  sale  would  be  good.  Such 
cases  are,  however,  closely  scrutinized,  and  it  behooves  a  per- 
son taking  such  an  advantage  to  be  careful  lest  he  say  any  thing 
which  is  calculated  in  the  slightest  degree  to  mislead,  for  the 
smallest  fraud  is  sufficient  to  poison  a  contract.2 

§  176.  So,  also,  in  a  contract  of  sale,  if  the  vendor  knowingly 
allow  the  vendee  to  be  deceived  in  respect  to  the  subject-matter 
of  the  sale,  his  silence  will,  under  certain  circumstances,  be 
considered  fraudulent ;  for  although  the  vendor  is  not  bound 
to  give  the  vendee  all  the  information  which  he  possesses,  yet  he 
is  not,  therefore,  to  be  permitted  to  be  silent  when  his  silence 
operates  virtually  as  a  fraud.  Thus,  where  the  agent  of  the 
vendor  of  a  picture,  knowing  that  the  vendee  labored  under  a 
delusion  witli  respect  to  it,  which  materially  influenced  his 
judgment,  permitted  him  to  make  the  purchase  without  remov- 
ing that  delusion,  tbe  sale  was  held  to  be  void.3  So,  also,  if  a 

1  Laidlaw  v.  Organ,  2  Wheaton,  178;  Fox  v.  Mackreth,  2  Bro.  C.  C. 
420  ;  Turner  v.  Harvey,  1  Jacob,  178  ;  1  Story,  Eq.  Jurisp.  §  207,  208.   [See, 
also,  Jones  v.  Quick,  28  Ind.  125  (1867).] 

2  The  same  rule  applies  in  the  Civil  Law.     See  Pothier,  Contrat  de 
Vente,  §  242,  297,  298,  299 ;  Turner  v.  Harvey,  1  Jacob,  169 ;  Prescott  v. 
Wright,  4  Gray,  461. 

3  Hill    v.    Gray,    1   Stark.   352;    Turner    v.    Harvey,    1*  Jacob,    169; 
Matthews  v.  Bliss,  22  Pick.  53.     As  to  Hill  v.  Gray,  ubi  supra,  observe  the 
remarks  of  Jervis,  C.  J.,  in  Keates  v.  Earl  Cadogan,  10  Com.  B.  600.    [And 
see  Smith  v.  Countryman,  30  N.  Y.  681  (1864)  ;  Cecil  v.  Spurger,  32  Miss. 
462.]    See  Paddock  v.  Strobridge,  29  Vermont,  470,  in  which  Redfield,  C.  J., 
said :  "  We  think  even  the  latitude  of  the  English  Common  Law,  which  upon 
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man  knowing  himself  to  be  insolvent,  and  incapable  of  making 
payment,  purchase  goods  of  another,  who  is  ignorant  of  any 
change  in  his  circumstances,  and  who  sells  under  the  most  im- 
plicit belief  in  the  good  faith  and  solvency  of  the  buyer,  the  con- 
cealment would  seem  to  be  a  direct  fraud,  for  which  relief  ought 
to  be  granted  ; l  still  this  has  not  been  held  a  sufficient  ground 
for  avoiding  the  sale,  where  no  false  representations  or  means 
have  been  used  to  induce -the  vendor  to  part  with  his  goods.2 

this  subject  is  proverbially  lax,  does  not  justify  the  vendor  in  palming  off 
upon  the  vendee  a  valueless  article  which  is  apparently  valuable,  for  a  price 
corresponding  to  its  appearance,  under  the  delusion  in  the  mind  of  the  ven- 
dee, that  the  thing  is  really  what  it  appears  to  be,  but  which  the  vendor  at 
the  time  knows  to  be  a  mere  delusion.  This  amounts  to  nothing  less  than 
an  implied  warranty  against  selling  a  shadow  for  substance,  an  image  for  the 
reality.  And  in  every  such  case  the  very  sale  is  equivalent  to  a  representa- 
tion that  the  thing  is,  as  far  as  the  vendor  knows,  what  it  appears  to  be,  and 
does  impose  upon  the  vendor  the  duty  of  correcting  any  such  delusion  into 
which  he  has  led  the  vendee,  by  offering  to  sell  him  for  a  valuable  price, 
what  he  knows  or  believes  to  be,  and  which  is  really  valueless,  or  of  essentially 
different  and  less  value  than  it  appears  to  be,  and  is  taken  to  be  by  the  ven- 
dee, and  without  which  belief  he  would  not  have  made  the  purchase,  and  this 
well  known  to  the  vendor."  [See,  also,  Graham  v.  Stiles,  38  Vermont,  578.] 

1  See  Conyers  v.  Ennis,  2  Mason,  239  ;    Powell  v.  Bradley,    9  Gill  & 
Johns.  220 ;  Smith  v.  Smith,  21  Penn.  State,  367  ;  per  Selden,  J.,  in  Nichols 
v.  Pinner,  18  N.  Y.  305;   [Pottinger  v.  Hecksher,  2  Grant,  309.] 

2  Cross  v.  Peters,  1  Greenl.  376 ;  Irving  v.  Motley,  7  Bing.  543  ;    S.  C., 
5  Moore  &  P.  380 ;  Lloyd  v.  Brewster,  4  Paige,  Ch.  537 ;  Ferguson  v.  Car- 
rington,  9  Barn.  &  Ores.  59;    Hogan  v.  Shee,  2  Esp.  N.  P.  C.  523;    De 
Symons  v.  Minchwich,  1  Esp.   428 ;    Read  v.   Hutchinson,  3  Camp.  352 ; 
Hodgedon  v.  Hubbard,  18  Vermont,  504 ;   [Hennequin  v.  Naylor,  24  N.  Y. 
139  (1861)  ;  Garbutt  v.  Bank  of  Prairie,  &c.,  22  Wise.  384  (1867).]     The 
mere  insolvency  of  the  purchaser  and  his  inability  to  pay  for  the  goods  when 
purchased,  even  though  well  known  to  himself,  will  not  avoid  the  sale,  if  no 
false  statements  or  tricks  are  employed  to  obtain  the  goods.     Lloyd  v. 
Brewster,  4  Paige,  537;  Cary  v.  Hotailing,  1  Hill,  311;    Andrew  v.  Die- 
terich,   14  Wendell,   31 ;    Redington  v.   Roberts,   25  Vermont,   694,   695 ; 
Nichols  v.  Pinner,  18  N.  Y.  295 ;    Rowley   y.   Bigelow,    12    Pick.    307 ; 
Biggs  v.  Barry,  2  Curtis,  C.  C.  259.     But  if  the  vendee  makes  false  repre- 
sentations of  his  ability  to  pay,  of  his  property,  or  of  his  credit,  the  sale 
may  be  avoided  as  between  the  original  parties  to  the  contract.     Cary  v. 
Hotailing,  ubi  supra;  Johnson  v.  Peck,  1  Woodb.  &  Minot,  334;    Andrew 
v.  Dieterich,  and  Lloyd  v.  Brewster,  ubi  supra;  per  Selden,  J.,  in  Nichols  v. 
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But  where  the  vendee  purchases  with  a  preconceived  design  of 
not  paying  for  the  goods,  this  is  a  manifest  and  direct  fraud, 
and  the  sale  may  be  entirely  avoided  and  the  goods  reclaimed 
by  the  vendor.1  [And  no  actual  representations  are  necessary, 
if  the  fraudulent  design  exists,  and  the  goods  are  purchased 
under  circumstances  designed  to  deceive  the  vendor,  and  induce 
him  to  part  with  them.2] 

§  177.  Again,  if  a  party,  not  standing  in  any  relation  of  trust, 
have  knowledge  of  material  facts  relating  to  the  subject-matter 
of  sale,  he  must  be  careful  to  do  nothing  to  prevent  the  other 
from  making  investigation  ;  for  if  there  be  any  studied  efforts 
on  his  part,  to  prevent  the  other  from  coming  to  any  knowledge 
relating  to  the  sale,  and,  especially,  if  there  be  any  false  sug- 
gestion or  representation,  however  slight,  the  transaction  will 
be  fraudulent  and  void.3 

§  178.  Cicero  has  much  considered  the  question,  whether  a 
corn  merchant  having  arrived  at  Rhodes  during  a  season  of 
scarcity,  and  knowing  that  other  vessels  laden  with  grain  are  on 
the  point  of  arriving,  acts  fraudulently  in  concealing  such  fact, 
for  the  purpose  of  selling  his  cargo  at  a  higher  price.  Upon 

Pinner,  18  N.  Y.  805.  [And  the  false  representations  need  not  be  such 
as  would  be  necessary  to  sustain  an  indictment  for  false  pretences.  Nichols 
v.  Michael,  23  N.  Y.  264  (1861).] 

1  Earl  of  Bristol  v.  Wilsmore,  2  Dowl.  &  Ryl.  755 ;    Stevenson  v.  Hart, 
4  Bing.  476 ;  Irving  v.  Motley,  5  Moore  &  P.  380 ;  Chitty  on  Contr.  (ed. 
1860)  429  ;  Gary  v.  Hotailing,  1  Hill,  311 ;    Smith  v.  Smith,  21  Penn.  State, 
367 ;    Backentoss  v.  Speicher,  31  Penn.  State,  324 ;  Ash  v.  Putnam,  1  Hill, 
302;    Bigelow  v.  Heaton,  6  Hill,  44;    Thompson  v.  Rose,  16  Conn.  71; 
Redington  v.  Roberts,  25  Vermont,  694,  695 ;    Nichols  v.  Pinner,  18  N. 
Y.  295.      [And  see  Kline  v.  Baker,  99  Mass.  255 ;    Dow  v.   Sanborn,  3 
Allen,  181 ;  Wiggin  v.  Day,  9  Gray,  97  ;    Nichols  v.  Michael,  23  N.  Y!  264 
(1861)  ;  Hennequin  v.  Taylor,  24  Id.  139  (1861)  ;  King  v.  Phillips,  8  Bosw. 
603.]     But  to  avoid  the  sale  in  this  case,  it  is  not  sufficient  that  the  purchaser 
did  not  intend  to  pay  for  the  goods  at  the  time  agreed  upon.     He  must, 
when  he  buys,  intend  never  to  pay  for  them.     Bidault  v.  Wales,  20  Missouri, 
546 ;  Buckley  v.  Artcher,  21  Barbour,  585 ;  Mitchell  v.  Worden,'  20  Bar- 
bour,  253. 

2  [King  v.  Phillips,  8  Bosw.  603  (1861).] 

3  Matthews  v.  Bliss,  22  Pick.  53 ;  Prescott  v.  Wright,  4  Gray,  461, 
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this  question,  he  quotes  the  opinion  of  Diogenes,  who  thought 
that  such  a  concealment  was  justifiable ;  and  of  Antipater, 
with  whom  Cicero  agrees,  who  thought  that  it  was  in  bad 
faith.1  Pothier  has  examined  and  commented  upon  the  opin- 
ion of  Cicero,  and  dissents  therefrom  ;  considering  that  the 
doctrine  would  be  doubtful  even  in  the  forum  of  conscience, 
but  could  not  be  enforced  in  the  exterior  forum.2 

§  179.  Again,  the  rule  is  different  in  respect  to  the  conceal- 
ment of  intrinsic  qualities  of  the  subject-matter,  appertaining 
to  its  nature,  and  character,  and  condition,  such  as  natural  de- 
fects ;  and  extrinsic  circumstances  affecting  its  value,  or  oper- 
ating as  inducement  to  the  purchase,  —  such  as  the  state  of  the 
market ;  or  the  amount  of  the  duties.  In  respect  to  extrinsic 
circumstances,  the  rule  is,  as  we  have  seen,3  that  no  mere  con- 
cealment in  respect  thereto  constitutes  such  a  fraud  as  to 
nullify  the  contract ; 4  although,  in  such  cases,  it  behooves  one 
party  to  be  careful  not  to  do  any  positive  act ;  or  to  say  any 
thing  calculated  to  deceive  and  mislead  the  other ;  or  to  pre- 
vent him  from  acquiring  knowledge  of  any  material  facts  ;  or 
the  contract  will  not  be  binding.5  So,  also,  he  must  be  careful 

1  Cicero  de  Officiis,  B.  3. 

2  Pothier,  Contrat  de  Vente,  n.  242.     Pothier  asks,  whether  we  ever  think 
of  accusing  Joseph  of  injustice  in  taking  advantage  of  the  knowledge  which 
he  had  of  the  years  of  barrenness,  to  cause  Pharaoh  to  buy  the  fifth  part  of 
the  corn  of  his  subjects,  without  informing  them  of  those  years  of  sterility, 
which  were  about  to  come.     But  because  Joseph  did  so,  it  is  not  thereby 
proved  that  such  an  act  was  in  the  highest  degree  moral. 

3  Ante,  §  175. 

4  Ibid. ;    Laidlaw  v.  Organ,  2  Wheaton,  123 ;    Blydenburgh  v.  Welsh, 
Baldwin,  C.  C.  331 ;  Calhoun  v.  Vechio,  3  Wash.  C.  C.  165. 

6  2  Kent,  Comm.  478,  479 ;  2  Black.  Comm.  451.  [See  Willard  v.  Mer- 
ritt,  45  Barbour,  295. J  The  same  rule  obtains  in  the  Scottish  law  (Brown  on 
Sales,  §  219 ;  Ersk.  p.  486).  But  by  the  Roman  law  (Pothier  de  Vente,  n. 
234,  235 ;  Dig.  Lib.  18,  tit.  1, 1.  43,  §  2)  the  utmost  good  faith  is  required, 
and  any  concealment  or  misrepresentation  in  relation  to  the  subject-matter, 
which  influences  the  decision  of  the  party  acting  ignorantly,  vitiates  the  con- 
tract. The  rule  especially  applies  to  sales,  and  both  vendor  and  vendee  are 
mutually  required  to  disclose  all  such  information  as  they  possess  which 
would  affect  the  bargain,  whether  their  knowledge  be  in  respect  of  an  in- 
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not  to  be  silent  under  circumstances  which  give  his  silence  the 
character  or  force  of  representation  ;  as  if  he  know  that  the 
other  party  proceeds  upon  the  supposition  of  the  existence  of  a 
fact  which  he  knows  not  to  exist,  and  which  is  essential  to  the 
contract ;  or  if  he  be  silent  when  his  silence  amounts  to  assent 
to  certain  false  propositions ; 1  for  in  such  case,  the  contract 
will  be  void.  But  in  respect  to  intrinsic  qualities,  the  rule  is 
different ;  and  in  such  cases,  mere  concealment  will,  under  cer- 
tain circumstances,  constitute  a  fraud,  which  will  vitiate  the  sale, 
although,  ordinarily,  the  maxim  of  caveat  emptor  also  applies. 
The  rule  in  respect  to  concealment  of  intrinsic  qualities  seems 
to  be,  that  mere  silence  on  the  part  of  the  seller,  concerning 
such  defects  as  the  vendee  might,  by  the  exercise  of  proper 
caution,  discover,  will  not  avoid  the  contract,2  provided  that  the 
goods  be  open  to  his  examination  ;  and  provided  that  no  spe- 
cial trust  or  confidence  be  expressly  created  between  the  parties, 
or  be  implied  from  the  circumstances  of  the  case.3  But  any 
concealment  by  the  vendor  of  latent  defects,  known  by  him  to 
exist,  but  which  the  vendee  could  not,  by  the  exercise  of  proper 
diligence,  have  discovered,  will  be  a  fraud  upon  the  vendee, 
which  will  avoid  the  contract.4  But  whether  the  defects  be 

trinsic  or  an  extrinsic  fact.  But  this  rule  has  no.t  been  adopted  in  the  Civil 
Law  of  France,  which  follows  the  doctrine  of  the  Common  Law,  as  stated 
in  the  text.  Pothier,  Contrat  de  Vente,  §  239. 

1  Conyers  v.  Ennis,  2  Mason,  239 ;  Ante,  §  176. 

2  [See  Horsfall  v.  Thomas,  1  H.  &  C.  90.] 

3  Bluett  v.  Osborrxe,  1  Stark.  384 ;  Gardiner  v.  Gray,  4  Camp.  144  ;  Laing 
v.  Fidgeon,  6  Taunt.  108  ;  Jones  v.  Bright,  5  Bing.  535  ;  Brown  v.  Edging- 
ton,  2  Man.  &  Grang.  279 ;  Salem  India  Rub.  Co.  v.  Adams,  23  Pick.  256. 

4  Mellish  v.  Motteaux,  Peake,  N.  P.  C.  115 ;  Baglehole  v.  Walters,  3 
Camp.  154 ;  Schneider  v.  Heath,  3  Camp.  506 ;    Bywater  v.  Richardson,  1 
Adol.  &  El.  508;  S.  C.,  3  Nev.  &  Man.  752.     See  post,  §  374;  English 
Law  Mag.  Vol.  3,  p.  191 ;  Jones  v.  Bowden,  4  Taunt.  847.     It  has  been 
held  that,  to  render  concealment  fraudulent  and  the  ground  of  an  action  for 
damages,  it  must  be  accompanied  by  an  intent  to  deceive.      Hanson  v. 
Edgerly,  9  Foster  (N.  H.),  343.      See  Tryon  v.  Whitmarsh,  1  Metcalf,  1 ; 
McDonald  v.  Trafton,  15  Maine,  225 ;  Gerkins  v.  Williams,  2  Jones  (Law) , 
N.  Car.  11 ;    Barnett  v.  Stanton,  2  Alabama,  181 ;    Denny  v.  Gilman,  26 
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latent  or  not,  if  the  concealment  of  intrinsic  qualities  be  made 
by  a  party  who  stands  in  a  relation  of  trust,  or  in  a  fiduciary 
character,  the  contract  will  be  voidable,  unless  the  utmost  good 
faith  exist;  and  any  misrepresentation,  or  concealment,  or 
artifice  of  any  kind,  by  which  either  party  is  injured,  will  furnish 
a  good  ground  in  Equity  to  set  aside  the  contract.1  We  shall, 
also,  see  hereafter,  that  in  respect  to  intrinsic  qualities,  silence 
or  concealment  on  the  part  of  a  vendor,  will  import  a  warranty 
in  many  cases.2 

§  180.  A  distinction  may,  however,  exist  in  such  cases  be- 
tween contracts,  which  are  executed,  and  those  which  are 
executory ;  for  although  a  Court  of  Equity  might  refuse  relief 
to  the  injured  party,  where  the  contract  was  wholly  performed, 
yet  it  might  refuse  to  enforce  a  specific  performance  of  an  ex- 
Maine,  149  ;  [Pettigrew  v.  Chellis,  41  N.  Hamp.  75  ;  Page  v.  Parker,  40  N". 
Hamp.  47.  King  v.  Eagle  Mills,  10  Allen,  548;  Bondurant  v.  Crawford, 
22  Iowa,  40.]  It  must  be  a  concealment  of  facts  which  a  party  is  bound  to  com- 
municate. Irvine  v.  Kirkpatriek,  3  Eng.  Law  &  Eq.  17,  per  Lord  Brougham  ; 
Otis  v.  Raymond,  3  Conn.  413 ;  Van  Arsdale  v.  Howard,  5  Alabama,  596 ; 
Matthews  v.  Bliss,  22  Pick.  48.  In  Paddock  v.  Strobridge,  29  Vermont, 
470,  it  was  held  that  a  person,  who  sells  a  horse  having  an  internal  and 
secret  malady  of  a  fatal  character,  of  which  no  external  indications  exist, 
but  which  is  known  to  the  seller,  and  which  he  knows  is  not  known  to  or 
suspected  by  the  purchaser,  is  guilty  of  an  actionable  fraud,  if  the  malady 
be  such  as  to  render  the  horse  of  no  value,  and  the  sale  is  made  for  his 
apparent  value,  and  the  seller  understands  that  he  could  not  effect  the  sale 
if  the  condition  of  the  animal  was  known  to  or  suspected  by  the  purchaser. 
But  this  rule  has  not  been  extended  to  cases  where  the  thing  sold  is  of  some 
value>  or  the  seller  was  not  aware  that  the  purchaser  acted  exclusively  upon 
the  expectation  of  the  truth  of  the  apparent  condition  of  the  thing  sold. 
The  observations  of  Redfield,  C.  J.,  in  the  above  case,  upon  the  law  of  Eng- 
land in  regard  to  this  subject,  are  able  and  instructive.  See  Bruce  v.  Reeder, 
2  Man.  &  Ry.  3  ;  Stevens  v.  Fuller,  8  N.  Hamp.  463  ;  2  Kent,  Comrn.  482- 
490;  Chitty  on  Contr.  (ed.  1860)  753  and  notes;  Howard  v.  Gould,  2 
Williams  (Vt.),  423. 

1  1  Story,  Eq.  Jurisp.  §  214,  et seq. ;  Martina.  Morgan,  1  Brod.  &  Bing. 
289 ;  Pidcock  v.  Bishop,  3  Barn.  &  Cres.  605 ;  2  Kent,  Comm.  Lect.  39, 
p.  483,  488,  note  (4th  ed.)  ;  Lindenau  v.  Desborough,  8  Barn.  &  Cres. 
586,  592 ;  Walker  v.  Symonds,  3  Swanst.  62  ;  Etting  v.  Bank  of  U.  States, 
11  Wheaton,  59.  2  See  post,  §  348,  Warranty. 
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ecutory  contract,  made  under  such  circumstances.1  So,  also, 
if  it  were  a  case  without  the  purview  of  Equity,  it  being  suscep- 
tible of  accurate  adjustment  by  damages  at  Law,  a  jury  might 
well  refuse  more  than  nominal  damages. 

§  181.  But  if  either  party  be  under  a  legal  or  equitable  obli- 
gation, to  give  all  his  information  in  respect  to  the  matter,  or, 
if  there  be  any  relation  between  the  parties,  creating  a  special 
trust  or  confidence,  a  concealment  of  a  material  fact  would  be 
fraudulent.2  Thus,  if  a  vendor  should  sell  an  estate,  to  which 
he  knew  that  he  had  no  title,  but  of  which  he  was  in  posses- 
sion ; 8  or,  if  he  should  sell  goods  or  land,  which  he  knew  to 
be  mortgaged,  without  giving  information  thereof  to  the  pur- 
chaser ; 4  or,  if  he  should  sell  a  house,  which  he  knew  to  be 
burned  down;5  the  sale  would  be  considered  as  fraudulent. 
So,  also,  in  a  sale  at  auction,  in  which  the  article  sold  is  pro- 
fessedly offered  to  the  public,  for  sale  to  the  highest  bidder,  the 
employment  of  unlimited  by-bidders  or  puffers,  of  whom  the 
actual  bidders  had  no  notice,  would  be  fraudulent ;  because  it 
would  be  an  improper  concealment  of  a  material  fact  from  the 
bidders.6  So,  also,  in  cases  of  insurance,  if  the  assured  do  not 
disclose  to  the  insurer  all  material  facts  connected  with  the 
subject-matter  of  insurance,  the  contract  of  insurance  will  be 
void,  although  his  silence  have  been  in  good  faith,  and  without 
any  intention  to  deceive ;  or,  although  he  were  ignorant  of  the 

1  1  Story,  Eq.  Jurisp.  §  206  ;  2  Kent,  Comm.  490,  491 ;  Ellard  v.  Llandaff, 
1  Ball  &  B.  250;  2  Story,  Eq.  Jurisp.  §  693,  769,  770. 

2  Arnott  v.  Biscoe,  1  Ves.  95,  96  ;  Pothier,  Contrat  de  Vente,  n.  290,  298, 
299 ;  Pilling  v.  Armitage,  12  Ves.  78 ;  1  Story,  Eq.  Jurisp.  §  208 ;  Hill  u. 
Gray,  1  Stark.  352;  Ante,  §  179,  note. 

3  Arnott  v.  Biscoe,  1  Ves.  95. 

4  Ibid. 

5  Pothier,  Contrat  de  Vente,  n.  4. 

6  See  post,   §  482 ;  Conolly  v.  Parsons,  3  Ves.  625,  note ;  Bramley  v. 
Alt,  3  Ves.  622 ;  Smith  v.  Clarke,  12  Ves.  481 ;  Veazie  v.  Williams,  3 
Story,  C.  C.  623;  S.  C.,  8  Howard  (U.  S.),  134;  Chitty  on  Contr.  (ed. 
1860)  319,  320,  and  notes. 
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fact  concealed  ;  because  the  insurer  has  a  right  to  be  informed 
of  all  material  facts.1 

§  182.  These  are  but  illustrations,  however,  of  the  doctrine 
relating  to  cases  of  fraud.  Fraud  itself  cannot  be  embraced 
in  any  formula ;  it  is  multiform,  and  variable,  eluding  a  defi- 
nition, and  yet  palpable  whenever  it  occurs.  It  is,  therefore, 
most  properly  undefined  by  law,  and  to  be  detected  wherever 
it  appears.  There  is  one  class  of  cases,  however,  which  it  is 
proper  here  to  notice,  in  respect  to  which  the  law  is  peculiarly 
scrutinizing  ;  namely,  cases  where  contracts  are  made  with 
persons  of  weak  intellect,  or  whose  minds  are  enfeebled  by 
disease.  In  respect  to  this  class  of  cases,  the  law  will  raise  a 
presumption  of  fraud  from  circumstances  indicative  of  any 
over-influence  exerted,  or  any  advantage  improperly  taken ; 
when,  if  the  case  were  one  of  a  strong-minded  person,  no  such 
presumption  would  arise.2  Thus,  where  A.,  being  eighty-three 

1  Lindenau  v.  Desborough,  8  Barn.  &  Ores.  586 ;  Maynard  v.  Rhode,  5 
Dowl.  &  Ryl.  266  ;  S.  C.,  1  Car.  &  P.  360 ;  Everett  v.  Desborough,  5  Bing. 
503 ;  Elton  v.  Larkins,  5  Car.  &  P.  86 ;  Duckett  v.  Williams,  2  Cromp. 
&  Mees.  348 ;  Swete  v.  Fairlie,  6  Car.  &  P.  1 ;  Morrison  v.  Muspratt,  4 
Bing.  60. 

2  Blachford  v.  Christian,  1  Knapp,  77.     In  this  case  Lord  Wynford  said : 
"The  law  will  not  assist  a  man  who  is  capable  of  taking  care  of  his  own 
interest,  except  in  cases  where  he  has  been  imposed  upon  by  deceit,  against 
which  ordinary  prudence  could  not  protect  him.     If  a  person  of  ordinary 
understanding,  on  whom  no  fraud  has  been  practised,  makes  an  imprudent 
bargain,  no  court  of  justice  can  release  him  from  it.     Inadequacy  of  con- 
sideration is  not  a  substantial  ground  for  setting  aside  a  conveyance  of 
property ;  indeed,  from  the  fluctuation  in  prices,  t)wing  principally  to  the 
gambling  spirit  of  speculation  that  unhappily  now  prevails,  it  would  be  diffi- 
cult to  determine  what  is  an  inadequate  price  for  any  thing  that  is  sold ;  at 
the  time  of  the  sale,  the  buyer  probably  calculates  on  a  rise  on  the  value  of 
the  article  bought,  of  which  he  would  have  the  advantage ;  he  must  not 
therefore  complain  if  his  speculations  are  disappointed,  and  he  becomes  a 
loser  instead  of  a  gainer  by  his  bargain.     But  those,  who  from  imbecility  of 
mind  are  incapable  of  taking  care  of  themselves,  are  under  the  special  pro- 
tection of  the  law.     The  strongest  mind  cannot  always  contend  with  deceit 
and  falsehood ;  a  bargain,  therefore,  into  which  a  weak  one  is  drawn  under 
the  influence  of  either  of  these,  ought  not  to  be  held  valid,  for  the  law 
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years  of  age,  was  entitled  to  the  annual  produce  of  a  fund  of 
the  value  of  £6000  during  his  life,  and  he  executed  a  deed, 
assigning  all  his  right  therein  to  his  daughter  and  her  husband, 
to  whom  the  reversion  belonged,  in  consideration  of  an  annuity 
of  <£40  a  year ;  and  in  a  suit  instituted  to  reduce  the  deed,  it 
was  admitted,  that  the  assignor  was  very  weak  and  infirm,  and 
addicted  to  intoxication ;  and  it  also  appeared,  that  the  deed 
was  drawn  up  by  the  agents  of  the  daughter  and  her  husband, 
and  that  no  agent  or  person  was  employed  on  the  part  of  the 
father ;  under  these  circumstances,  it  was  held,  that  the  deed 
was  void,  on  the  ground  of  over-influence.1 

§  182  a.  So,  also,  contracts  made  by  trustees  or  guardians 
with  their  wards  or  cestuis  que  trust,  when  they  were  just  come 
of  age,  will  be  carefully  scrutinized,  and  if  it  appear  that 
over-influence  was  exerted,  and  that  there  was  no  real  con- 
sideration, —  and  especially  if  there  were  misrepresentation  or 
advantage  taken  of  weakness  of  purpose,  relief  will  be  granted 
in  Equity.2 

requires  that  good  faith  should  be  observed  in  all  transactions  between  man 
and  man.  If  this  conveyance  could  be  impeached  on  the  ground  of  the 
imbecility  of  Fitzsimmons  only,  a  sufficient  case  has  not  been  made  out  to 
render  it  invalid ;  for  the  imbecility  must  be  such  as  would  justify  the  jury, 
under  a  commission  of  lunacy,  in  putting  his  property  and  person  under  the 
protection  of  the  Chancellor ;  but  a  degree  of  weakness  of  intellect,  far 
below  that  which  would  justify  such  a  proceeding,  coupled  with  other  cir- 
cumstances, to  show  that  the  weakness,  such  as  it  was,  had  been  taken 
advantage  of,  will  be  sufficient  to  set  aside  any  important  deed."  See,  also, 
Gardside  v.  Isherwood,  1  Bro.  C.  C.  App.  560,  561;  1  Story,  Eq.  Jurisp. 
§  234-238,  and  cases  cited ;  Malin  v.  Malin,  2  Johns.  Ch.  238 ;  Huguenin 
v.  Basley,  14  Ves.  290 ;  Ball  v.  Mannin,  3  Bligh,  N.  S.  1 ;  Bennett  v.  Wade, 
2  Atk.  325,  329 ;  Osmond  v.  Fitzroy,  3  P.  Wms.  130 ;  Ex  parte  Allen,  15 
Mass.  58 ;  M'Diarmid  v.  M'Diarmid,  3  Bligh,  N.  S.  374 ;  Lane  v.  Kirkwall, 
8  Car.  &  P.  679;  Farnam  '».  Brooks,  9  Pick.  212;  Dodds  v.  Wilson,  1 
Const.  Rep.  448.  See,  also,  ante,  §  11. 

1  M'Diarmid  v.  M'Diarmid,  3  Bligh,  N.  S.  374.     See,  also,  Farnam  v. 
Brooks,  9  Pick.  212;  Hunt  v.  Moore,  2  Barr,  105. 

2  Taylor  v.  Taylor,  8  Howard  (U.  S.),  183. 
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CHAPTER    Y. 

THE   SUBJECT   OF   SALE. 

§  183.  HAVING  already  seen  what  parties  are  competent  to 
make  the  contract  of  sale,  and  the  mode  in  which  their  assent 
thereto  must  be  reciprocally  given,  the  next  consideration  that 
requires  attention  relates  to  the  subject  of  sale.  For,  there 
being  competent  parties,  mutually  desirous  of  buying  and  sell- 
ing, the  question  which  arises  between  them  must  be,  whether 
the  subject-matter  concerning  which  they  wish  to  contract  can 
be  sold. 

§  184.  A  present  sale  can  be  made  only  of  a  subject  having 
an  actual  or  possible  existence.  If,  therefore,  the  subject  of 
the  sale  do  not  exist  at  the  time  of  the  sale,  no  contract  will 
arise  ;  as,  if  A.  sell  his  horse,  or  house,  or  certain  merchandise, 
to  B.,  upon  the  supposition  that  they  are  in  esse,  when  in  fact 
the  horse  is  dead,  or  the  house  or  merchandise  is  utterly  de- 
stroyed by  fire.1  If,  however,  the  thing  sold  be  only  partially 
destroyed  at  the  time  of  the  sale,  the  buyer  may  either  aban- 
don the  contract,  or  he  may  take  the  thing  at  a  proportional 
reduction  of  the  price,  according  to  the  terms  of  the  original 
bargain.2 

1  Pothier,  Contrat  de  Yente,  Ft.  1,  §  2,  No.  4;  Allen  v.  Hammond,  11 
Peters   (U.  S.),  63;  Hitchcock  v.  Giddings,  4  Price,  135;  Rice  v.  Dwight 
Manuf.  Co.,  2  Gushing,  80,  86;  2  Kent,  Comm.  468,  469;  Wilde,  J.,  in 
Thompson  v.  Gould,  20  Pick.  139 ;  Wood  &  Foster's  case,  1  Leon.  49 ; 
Grantham  v.  Hawley,  Hob.  132 ;  Hastie  v.  Couturier,  9  Exch.   102,  over- 
ruling S.  C.  in  8  Exch.  40;  Barr  v.  Gibson,  3  Mees.  &  W.  390;  Strickland 
v.  Turner,  7  Exch.  208 ;  Franklin  v.  Long,  7  Gill  &  Johns.  407. 

2  Curtis  v.  Hannay,  3  Esp.  82 ;  2  Kent,  Comm.  469 ;  Pothier,  Contrat 
do  Vente,  Pt.  1,  §  2,  No.  4.     The  same  rule  has  been  adopted  in  the  French 
law.     Si  au  moment  de  la  vente  la  chose  vendue  etait  perie  en  totalitl,  la 
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§  185.  So,  also,  although  the  subject  of  sale  have  no  pres- 
ent existence,  yet  if  it  be  the  natural  product,  or  expected 
increase  of  something,  to  which  the  seller  has  a  present 
vested  right,  the  sale  will  be  good.  Thus,  a  valid  sale  may 
be  made  of  the  wine  that  a  vineyard  is  expected  to  produce ; 
or  the  grain,  that  a  field  is  expected  to  grow;1  or  the  milk, 
that  a  cow  may  yield  during  the  coming  year ;  or  the  future 
young,  that  shall  be  born  of  the  sheep,  owned  by  the  vendor 
at  the  time  of  the  sale ;  or  the  wool,  that  shall  grow  upon 
them.2  And  in  such  a  case  the  owner  of  the  principal  thing 

vente  serait  nulle.  Si  une  partie  seulement  de  la  chose  est  perie,  il  est  au 
choix  de  Pacquereur  d'abandonner  la  vente  ou  de  demander  la  partie  con- 
served, en  faisant  determiner  le  prix  par  la  ventilation.  Code  Napoleon, 
No.  1601.  So,  also,  in  the  Scottish  law.  Brown  on  Sales,  §  134.  In 
Farrer  v.  Nightingal,  2  Esp.  639,  Lord  Kenyon  said  :  '*  I  have  often  ruled, 
that  where  a  person  sells  an  interest,  and  it  appears  that  the  interest,  which 
he  pretended  to  sell,  was  not  a  true  one ;  as,  for  example,  if  it  was  for  a 
lesser  number  of  years  than  he  had  contracted  to  sell,  the  buyer  may  con- 
sider the  contract  as  at  an  end ;  and  bring  an  action  for  money  had  and 
received,  to  recover  back  any  sum  of  money  he  may  have  paid  in  part-per- 
formance of  the  agreement  for  the  sale ;  and  though  it  is  said  here,  that, 
upon  the  mistake  being  discovered  in  the  number  of  years  of  which  the 
defendant  stated  himself  to  be  possessed,  he  offered  to  make  an  allowance 
pro  tanto,  that  makes  no  difference  in  the  case.  It  is  sufficient  for  the  plain- 
tiff to  say,  that  is  not  the  interest  which  I  agreed  to  purchase."  By  the 
Roman  law,  the  vendee  was  obliged  to  take  the  thing  sold,  unless  half  of 
it  was  destroyed.  The  Dig.  Lib.  18,  tit.  1,  De  Contrahenda  Emptione, 
§  57,  says :  "  Domum  emi  quum  earn  et  ego,  et  venditor  combustam  ignora- 
rernus ;  Nerva,  Sabinus,  Cassius,  nihil  venisse,  quamvis  area  maneat,  pecu- 
niamque  solutam  condici  posse  aiunt.  Sed  si  pars  domus  maneret,  Neratius 
ait,  hanc  quaestionem  multum  interesse,  quanta  pars  domus  incendio  con- 
sumtse  permaneat,  ut  si  quidem  amplior  domus  pars  exusta  est,  non  compel- 
latur  emptor  perficere  emptionem ;  sed  etiam  quod  forte  solutum  ab  eo  est, 
repetet.  Sin  vero  vel  dimidia  pars,  vel  minor  quam  dimidia  exusta  fuerit, 
tune  coarctandus  est  emptor  venditionem  adimplere,  asstimatione  viri  boni 
arbitratu  habita,  ut-  quod  ex  pretio  propter  incendium  decrescere  fuerit 
inventum,  ab  hujus  praestatione  liberetur." 

1  [Andrew  v.  Newcomb,  32  N.  Y.  417  (1865).] 

2  Grantham  v.  Hawley,  Hob.  132 ;  2  Story,  Eq.  Jurisp.  §  1040,  1040  6, 
1055  ;  Langton  v.  Horton,  1  Hare,  556  ;  Trull  v.  Eastman,  3  Metcalf,  121  ; 
Clapman  v.  Moyle,  1  Lev.  155 ;  Wood  &  Foster's  case,  1  Leon.  42  ;  Carter 
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may  retain  the  general  property  in  the  thing  produced,  unless 
there  be  fraud  in  the  contract.  So,  also,  an  expectation  de- 
pendent on  chance  may  be  sold,  as  where  a  fisherman  agrees 
to  sell  the  casting  of  his  net,  before  casting  it.1  This  kind  of 
sale,  which  is  called  in  the  Roman  law  spei  emptio,  gave  rise 
to  the  celebrated  controversy  related  by  Plutarch  in  the  Life 
of  Solon,  and  which  grew  out  of  the  following  circumstances : 
"  When  some  Coans  were  drawing  a  net,  certain  strangers  from 
Miletus  bought  the  draught  unseen.  It  proved  to  be  a  golden 
tripod,  which  Helen,  as  she  sailed  from  Troy,  is  said  to  have 
thrown  in  there  in  compliance  with  an  ancient  oracle.  A  dis- 
pute arising  at  first  between  the  strangers  and  the  fishermen 
about  the  tripod,  and  afterwards  extending  itself  to  the  States 
to  which  they  belonged,  so  as  almost  to  engage  them  in  hos- 
tilities, the  priestess  of  Apollo  took  up  the  matter,  by  ordering 
that  the  wisest  man  they  could  find  should  have  the  tripod." 
This  summary  disposition  of  the  case  by  the  priestess,  un- 
doubtedly served  to  settle  the  dispute,  but  it  was  scarcely  in 
accordance  with  the  rules  of  either  the  Roman  or  the  Com- 
mon Law.  The  contract  was  intended  by  both  parties  to 
refer  only  to  the  fish  which  should  be  taken,  and  as  every 
contract  is  to  be  interpreted  according  to  the  intent  of  the 
parties,  the  tripod  was  not  included  in  the  sale,  and  therefore 
belonged  to  the  fishermen.  The  sagacity  and  craft  of  the  priest- 
ess met  its  reward,  however,  for,  after  ineffectual  attempts  to 
discover  the  wisest  man,  the  tripod  was  sent  to  the  temple  of 
Apollo,  at  Delphi. 

§  186.  But  a  mere  possibility  or  contingency,  not  dependent 
upon  any  present  right,  nor  resulting  from  any  present  prop- 
erty or  interest,  cannot  be  made  the  subject  of  a  present  sale, 
though  it  may  be  of  an  executory  agreement  to  sell.2  Thus, 

v.  James,  9  Johns.   143 ;  Smith  v.  Atkins,  18  Vermont,  461 ;  McCarty  v. 
Blevins,  5  Yerger,  195 ;  Pothier,  Contrat  de  Vente,  Pt.  1,  §  2,  No.  5. 

1  Pothier,  Contrat  de  Vente,  n.  6. 

2  Lunn  v.  Thornton,  1  Com.  B.  379 ;  2  Kent,  Comm.  468,  n. ;   Pothier, 
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a  person  cannot  make  a  present  sale  of  all  the  wool,  that  may 
grow  upon  sheep,  which  he  may  hereafter  buy ; 1  nor  of  any 
other  thing,  in  which  his  interest  is  wholly  prospective 2  and 
doubtful.  So,  also,  a  mere  expectancy  of  succession,  or  in- 
heritance, can  only  be  the  subject  of  an  executory  agreement.3 
But  a  contingent  future  expectation  founded  upon  a  right  — 
as  a  reversionary  interest  founded  on  a  settlement  or  entail- 
ment  —  may  be  sold.4  It  has  been  held  that  a  trader  cannot 
make  a  contract  for  the  sale  of  goods,  in  which  he  has  no 
present  right  of  property ;  but  which  he  intends  to  go  into 
the  market  and  buy.5  But  this  decision  is  no  longer  law.6  A 

Contrat  de  Vente,  n.  5,  6 ;  Grantham  v.  Hawley,  Hob.  132 ;  Harg.  Co. 
Litt.  lib.  1,  n.  363;  Robinson  v.  McDonnell,  5  Maule  &  Selw.  228; 
Com.  Dig.  tit.  Grant,  B. ;  Cazeton  v.  Leighton,  Meriv.  667 ;  Brown  on 
Sales,  p.  135,  136.  Perkins  (tit.  Grant,  §  65)  says,  "  It  is  a  common  learn- 
ing in  the  law,  that  a  man  cannot  grant  or  charge  that  which  he  has  not." 
Story,  J.,  in  Mitchell  v.  Winslow,  2  Story,  C.  C.  630,  638. 

1  Grantham  v.  Hawley,  Hob.  132. 

2  [There  cannot  be  a  prophetic  conveyance.     Pollock,  C.  B.,  in  Belding 
v.  Read,  3  H.  &  C.  961.] 

3  Cazeton  v.  Leighton,  3  Meriv.  667 ;  Earl  of  Portmore  v.  Taylor,  4 
Simons,  182  ;  Gibson  v.  Jeyes,  6  Ves.  266 ;  Trull  v.  Eastman,  3  Metcalf, 
121 ;  Fitch  v.  Fitch,  8  Pick.  480;  Boynton  v.  Hubbard,  7  Mass.  112.     This 
is  otherwise  in  the  Scottish  law.    Bell,  Law  of  Scotland,  p.  30.    In  Equity, 
it  has  been  said,  that  assignments  are  supported  of  contingent  interests  and 
expectations,  and  also  of  things,  which  have  no   present,  actual,  or  poten- 
tial existence,  but  rest  in  mere  possibility  only.     Story,  J.,  in  Mitchell  v. 
Winslow,  2  Story,  C.  C.  630,  639 ;  Field  v.  Mayor,  &c.,  of  New  York,  2 
Selden  (N.  Y.),  179;  Commercial  Bank  v.  Colt,  15  Barbour  (S.  C.),  506. 
But  a  different  view  has  been  taken  in  other  cases.     Dewey,  J.,  in  Moody 
v.  Wright,  13  Metcalf,  31;  Mogg  v.  Baker,  3  Mees.  &  W.   195;  Gale  v. 
Burnell,  7  Q.  B.  859.     [See,  also,  Moak.es  v.  Nicholson,  19  C.  B.  (N.  S.) 
290 ;  Allatt  v.  Carr,  27  Law  J.  Exch.  385 ;  Hope  v.  Hayley,  5  El.  &.  Bl. 
830;  and  the  very  important  case  of  Holroyd  v.  Marshall,   10  H.  L.  C. 
191 ;  Wheeler  v.  Wheeler,  2  Met.  (Ky.)  474.] 

4  Cazeton  v.  Leighton,  3  Meriv.  667 ;  2  Kent,  Comm.  Lect.  39,  p.  468, 
note  (d)  ;  Carter  v.  James,  9  Johns.  143. 

5  Bryan  v.  Lewis,  1  Ry.  &  Mood.  386 ;  2  Kent,  Comm.  468,  n.  (d). 


6  Hibblewhite  v.  McMorine,  5  Mees.  &  W.  462.     And  see  Mortimer  v. 
M'Callan,  6  Mees.  &  W.  58 ;  S.  C.,  7  Mees.  &  W.  20. 
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grant  of  goods  not  belonging  to  the  grantor  at  the  time  of 
executing  the  deed,  or  not  in  existence,  does  not  pass  the 
title  to  the  property  when  acquired,  if  it  stand  alone ; 1  yet 
the  grantor  may  subsequently  ratify  it  by  some  act  done  by 
him  with  that  view,  after  he  has  acquired  the  property  therein.2 
"  Licet  dispositio  de  interesse  futuro  sit  inutilis,  tainen  potest 
fieri  declaratio  prsecedens,  quae  sortiatur  effectum,  interveniente 
novo  actu." 3  In  this  respect,  however,  the  doctrine  of  the 
Common  Law  differs  from  the  Roman  law  ;  for,  by  the  Roman 
law,  there  is  no  distinction  between  an  executory  contract  of 
sale  and  an  absolute  sale  ;  any  agreement  to  transfer  goods  on 
the  one  side,  and  to  pay  therefor  on  the  other,  being  a  complete 
sale,  although  no  reference  be  made  to  the  time  of  its  perform- 
But  see  e  contra,  Cud  v.  Butter,  1  P.  Wms.  570  ;  Hibblewhite  v.  McMorine, 
5  Mees.  &  W.  462.  In  Bryan  v.  Lewis,  Abbott,  Ch.  J.,  said:  "I  have 
always  thought,  and  shall  continue  to  think,  until  I  am  told  by  the  House  of 
Lords  that  I  am  wrong,  that  if  a  man  sells  goods  to  be  delivered  at  a  future 
day,  and  neither  has  the  goods  at  the  time,  nor  has  entered  into  any  prior 
contract  to  buy  them,  nor  has  any  reasonable  expectation  of  receiving  them 
by  consignment,  but  means  to  go  into  the  market  and  to  buy  the  goods, 
which  he  has  contracted  to  deliver,  he  cannot  maintain  an  action  upon  such 
a  contract.  It  amounts,  on  the  part  of  the  vendor,  to  a  wager  on  the  price 
of  the  commodity,  and  is  attended  with  the  most  mischievous  consequences." 
Bell  on  Sale,  p.  31 ;  1  Bell,  Illust.  p.  113. 

1  Head  ?;.  Goodwin,  37  Maine,  182 ;  Jones  v.  Richardson,  10  Metcalf, 
481 ;  Hope  v.  Hayley,  5  Ellis  &B1.  830;  Winslow  v.  Merchants1  Ins.  Co.,  4 
Metcalf,  306 ;    Moody  v.  Wright,  13  Metcalf,  17 ;    Pettis  v.   Kellogg,   7 
Gushing,  456. 

2  Lunn  v.  Thornton,  1  Com.  B.  379 ;  Tapfield  v.  Hillman,  6  Mann.  & 
Grang.  245;  S.  C.,  6  Scott,  N.  R.  967;  Langton  v.  Horton,  1  Hare,  549; 
Calkins  v.  Lockwood,  16  Conn.  276 ;  Mitchell  v.  Winslow,  2  Story,  C.  C. 
636;  Congreve  v.  Evetts,  10  Exch.  298;  Gale  v.  Burnell,  7  Q.  B.  850; 
Baker  v.  Gray,  17  Com.  B.  462. 

3  Bacon's  Maxims,  Regula.   14.      The  instrument   of  conveyance  may 
confer  a  license  or  authority,  which  when  duly  executed  will  enure  as  a 
grant,  and  vest  a  title  which  will  be  good,  not  only  as  between  the  parties 
themselves,  but  against  third  persons  claiming  under  the  grantor.     Langton 
v.  Horton,  1  Hare,  549 ;  Calkins  v.  Lockwood,  16  Conn.  276 ;  Mitchell  v. 
Winslow,  2  Story,  C.  C.  636;  Gale  v.  Burnell,  7  Q.  B.  850;    Congreve 
v.  Evetts,  10  Exch.  298. 

12 


178  SALE   OP   PERSONAL   PROPERTY.  [CH.  V. 

ance,  and  although  the  goods  to  be  transferred  be  not  in  the 
seller's  possession.1 

§  186  a.  If  goods  be  sold  to  which  the  vendor  has  no  title  at 
the  time  of  the  sale,  and  subsequently  he  acquire  a  title  before 
the  repudiation  of  the  contract  by  the  other  party,  the  property 
in  the  goods,  immediately  on  the  acquisition  of  the  title  by  the 
vendor,  vests  in  the  vendee.2  And  where  a  vendee  in  a  con- 
tract of  sale  had  an  election  within  a  limited  time  to  recede 
from  the  contract  and  return  the  article,  or  to  complete  the 
purchase,  and  the  vendor  had  no  title  to  the  thing  sold  at  the 
time  of  making  the  contract,  but  acquired  one  within  the  period 
limited,  and  the  vendee  allowed  that  period  to  elapse  without 
returning  the  article,  it  was  held,  that  he  could  not,  when  sub- 
sequently sued  for  the  purchase-money,  set  up  a  want  of  con- 
sideration for  the  contract  as  originally  made.3 

§  187.  It  is  not  necessary,  however,  that  the  subject  of  sale 
should  have  a  physical  and  corporeal  existence,  and  be  suscep- 
tible of  manual  delivery  ;  for,  provided  it  have  an  actual  value, 
however  intangible  it  may  be,  it  may  nevertheless  be  sold.4 
Thus,  a  license  to  manufacture  patented  machines  ; 5  or,  a  copy- 
right to  print  and  sell  a  manuscript,  even  of  as  incorporeal  a 
substance  as  poetry,  or  metaphysics,  may  be  sold.6  So,  also, 
the  good-will  of  a  trade  may  be  bought,7  [or  the  route  of  a 
newspaper  carrier8]. 

1  Ante,   §  2 ;   Bell  on  Sale,  p.  13.     It  has  been  held  that  if  personal 
property  is  in  the  actual  tortious  possession  of  a  third  party,  the  owner  may 
still  make  a  valid  sale  of  it.     Cartland  v.  Morrison,  32  Maine,  190 ;  Webber 
v.  Davis,  44  Maine,  147,  151.    But   see  O'Keefe  v.  Kellog,   15  111.  347. 
And  see  Carpenter  v.  Hale,  8  Gray,  157 ;  Boynton  v.  Willard,  10  Pick. 
166,  169. 

2  Frazier  v.  Billiard,  2  Strobh.  309 ;  Blackmore  v.  Shelby,  8  Humphreys 
(Tenn.),  439.  3  Hotchkiss  v.  Oliver,  5  Denio,  314. 

*  Pothier,  Contrat  de  Vente,  No.  6. 

5  See  Brooks  v.  Byam,  2  Story,  C.  C.  525. 

6  2  Black.  Comm.  405-408,  and  notes. 

7  Story,  Partn.  §  99;  Collyer,  Partn.   (Perkins's  ed.)  §  161,  162,  163; 
[Tweed  v.  Mills,  Law  Rep.  1  C.  P.  39.] 

«  [Hathaway  v.  Bennett,  10  N.  Y.  108.] 
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§  188.  The  general  rule  is,  that  the  subject  of  sale  must, 
belong  to  the  vendor,1  and  that  he  can  sell  no  more  than  the 
interest  which  he  legally  possesses.2  If,  therefore,  he  sell  an 
article  not  belonging  to  him,  whether  it  were  obtained  by  theft, 
or  finding,  or  by  any  other  means  without  consent  of  the  owner, 
the  person,  whose  property  it  is,  may  claim  restitution  thereof 
from  the  hands  of  the  vendee ;  although  it  be  sold  and  pur- 
chased bond  fide,  and  for  a  valuable  consideration  ;  for  unless 
the  property  were  devested  from  the  original  owner  by  a  legal 
and  valid  sale,  or  transfer,  it  would  still  remain  his  property, 
in  whatever  innocent  hands  it  might  subsequently  come.3  This 
is  especially  the  case  if  the  vendee  know,  that  the  articles  pur- 
chased are  not  the  legal  property  of  the  vendor,  or  if  he  have 
reason  to  suspect  that  such  is  the  fact.  The  Civil  Code  of 
France  follows  the  rule  of  the  Common  Law,  and  enacts  that 
"  la  vente  de  la  chose  d'autrui  est  nulle."  4 

§  189.  By  the  Roman  law,  the  rule  is,  however,  different. 
An  absolute  transfer  of  title  to  the  article  sold  is  not  necessary 
to  constitute  a  sale,  but  only  a  transfer  of  all  the  rights  of  the 

1  [But  the  real  owner  may  have  so  clothed  a  third  person  with  apparent 
ownership  that  a  sale  by  the  latter  will  pass  the  complete  title.     Crocker  v. 
Crocker,   31  N.  Y.  507.      See  Wooster   v.  Sherwood,    25   N.    Y.    278; 
Western  Transportation  Co.  v.  Marshall,  37  Barbour,  509.] 

2  See  post,  §  200,  423,  et  seq.     [So  if  S.  sell  to  B.  by  a  transaction 
merely  colorable,  and  with  no  intent  to  vest  the  property  in  B.,  and  the  latter 
resells  to  H.,  he  cannot  recover  the  price  of  H.    Bradley  v.  Hale,  8  Allen, 
59 ;  Cox  v.  Jackson,  6  Allen,  108.] 

3  Peer  v.  Humphrey,  2  Adol.  &  El.  495;  Long  on  Sales  (Rand's  ed.), 
p.  164,  168;  2  Chitty,  Com.  Law,  149:  Williams  v.  Merle,  11  Wendell,  80; 
Koot  v.  French,  13  Wendell,  570 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ;  Trott 
v.  Warren,  2  Fairf.  227 ;  Hollingsworth  v.  Napier,  3  Caines,  182 ;  Haretop 
v.  Hoare,  1  Wils.  8 ;  S.  C.,  2  Strange,  1187 ;  Everett  v.  Coffin,  6  Wendell, 
609 ;  Buffington  v.  Gerrish,  15  Mass.  156  ;  Towne  v.  Collins,  14  Mass.  500; 
Kinder  v.  Shaw,  2  Mass.  398;  Dame  v.  Baldwin,  8  Mass.  519;  Heacock  v. 
Walker,  1  Tyler,  338;  Wheelwright  v.  Depeyster,  1  Johns.   471;    White 
v.  Spettigue,  13  Mees.  &  W.  603 ;  Lee  v.  Bayes,  18  Com.  B.  599 ;  Cooper 
v.  Willomatt,  1  Com.  B.,672;  Chitty  on  Contr.  (ed.  1860)  405;   [Wilson  v. 
Crockett,  43  Missouri,  218  (1869) .] 

4  Code  Nap.  art.  1599.     See,  also,  ante,  §  2. 
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seller  and  of  the  possession  of  the  article  sold.  A  valid  sale 
therefore  can  be  made  by  the  vendor  of  property  not  belonging 
to  him,  and  which  he  was  not  authorized  by  the  real  owner  to 
sell.1  The  maxim  of  the  Digest  is,  "  Hactenus  tenetur  ut  rem 
emptori  habere  liceat,  non  etiam  ut  ejus  faciak"  By  the  Roman 
law,  therefore,  so  long  as  the  vendee  remains  undisturbed  in 
his  possession,  he  has  no  action  against  the  vendor  for  breach 
of  contract,  although  he  discover  an  utter  want  of  title  in  him 
to  the  goods  sold,  — provided  there  were  no  fraud  in  the  case. 
But  the  vendor  is  bound  to  defend  the  possession  of  the  vendee 
against  all  persons  claiming  under  him.2 

§  190.  By  the  old  Common  Law,  the  rule  that  no  one  could 
sell  what  did  not  belong  to  him,  was  restricted  to  private  sales, 
and  did  not  apply  to  sales  made  in  market  overt  or  open  mar- 
ket.3 Market  overt  is  held  in  the  country  only  on  the  special 
days  appointed  by  charter  or  prescription ; 4  but  in  London, 
every  day  except  Sunday  is  market-day.5  So,  also,  the  market- 
place, or  spot  of  ground  set  apart  by  custom  for  the  sale  of 
particular  goods,  is  the  only  market  overt  in  the  country  ; 6  but 
in  London,  every  shop  in  which  goods  are  exposed  publicly  to 
sale,  is  market  overt ;  but  only  for  such  things  as  the  owner 
professes  to  trade  in.7  So,  also,  the  general  privilege  in  Lon- 
don is  strictly  confined  to  the  precincts  of  "  the  city,"  and  does 
not  extend  to  a  shop  in  the  Strand.8 

1  Pothier,  Contrat  de  Vente,  n.  7,  1. 

2  Pothier,  Contrat  de  Vente,  p.  2,  ch.  1,  n.  48. 

3  2  Black.  Comm.  499 ;  Com.  Dig.  Market,  E. ;  2  Chitty,  Com.  L.  148 ; 
Cro.  Jac.  68 ;  Dpug.  380 ;  Dyer  v.  Pearson,  3  Barn.  &  Cres.  42 ;  Peer  v. 
Humphrey,  2  Adol.  &  El.  495 ;  Hiern  v.  Mill,  13  Ves.  122. 

4  [See  Benjamin  v.  Andrews,  5  C.  B.  (N.  S.)  299.]  . 

5  Ibid. ;  2  Inst.  220;  Godb.  131 ;  Case  of  Market  Overt,  5  Rep.  84. 

6  2  Black.  Comm.  499. 

7  2  Black.  Comm.  499;  Lyons  v.  De  Pass,  11  Adol.  &E1.  326. 

8  2  Black.  Comm.  499 ;  Wilkinsons.  King,  2  Camp.  336  ;  Anon.,  12  Mod. 
521;  Lyons  v.  De  Pass,  9  Car.  &  P.  68;  S.  C.,  11  Adol.  &  El.  326.     A 
horse  repository,  not  in  the  city  of  London,  is  not  a  market  overt.     Lee  v. 
Bayes,  18  Com.  B.  599. 
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§  191.  The  old  rule  in  respect  to  sales  made  in  market  overt, 
was,  that  a  sale  of  property  not  belonging  to  the  vendor,  but 
being  in  his  possession,  was  valid  if  made  openly  in  market 
overt,  to  a  bond,  fide  purchaser,  although  the  property  might 
have  been  improperly  acquired.1  There  were,  however,  certain 
restrictions  to  this  doctrine,  and  a  sale  in  market  overt  would 
not  give  a  secure  title  to  the  vendee,  if  the  goods  were  the 
property  of  the  king  ;  or,  if  the  vendee  knew  that  they  were 
not  the  property  of  the  vendor,  or  was  guilty  of  any  mala  fides 
in  respect  to  the  sale.2  So,  also,  no  sale  in  market  overt  was 
valid  unless  it  were  made  openly ;  and  if  it  were  made  in  a 
backroom,  or  warehouse,  or  shop,  the  windows  or  doors  of 
which  were  closed  up  so  as  to  seclude  it  from  public  observa- 
tion ;  or,  between  sunset  and  sunrise ;  or,  where  the  sale  was 
commenced  out  of  market  overt ;  it  was  not  valid.3  So,  also, 
the  privilege  did  not  extend  to  gifts ; 4  nor  to  sales  of  pawns, 
taken  to  any  pawnbroker  in  London,  or  within  two  miles  there- 
of5 [nor  to  a  sale  by  sample6]  ;  and  notwithstanding  any 
intervening  sales,  if  the  original  vendor  of  property  not  belong- 
ing to  him  came  again  into  possession  of  the  goods  sold,  the 
original  owner's  right  revived.7 

§  192.  These  are,  however,  mere  restrictions  and  modifica- 
tions of  the  rule,  but  there  was  one  exception,  which  still 
obtains  upon  grounds  of  public  policy,  in  respect  to  negotiable 
instruments.  The  property  in  a  negotiable  instrument  passes 

1  2  Black.  Comra.  449;  Bac.  Abr.  Fairs  (E)  ;  Case  of  Market  Overt,  5 
Rep.  83,  (6)  ;  2  Inst.  713 ;  Peer  v.  Humphrey,  2  Adol.  &  El.  495 ;  S.  C.,  1 
Har.  &  Wol.  28 ;  4  Nev.  &  Man.  430. 

2  2  Black.  Comm.  499;  Long  on  Sales  (Rand's  ed.),  p.  171,  173;  Smith's 
Merc.  Law,  p.  290;  2  Chitty,  Com.  Law,  149 ;  2  Inst.  713,  714. 

3  2  Black.  Comm.  499;  2  Inst:  713;  Lyons  v.  De  Pass,  11  Adol.  &  El. 
326. 

4  2  Inst.  713;  Smith,  Merc.  Law,  290;  Long  on  Sales  (Rand's  ed.), 
173;  Case  of  Market  Overt,  5  Rep.  83  (6). 

5  1  Jac.  I.  c/21. 

6  [Crane  v.  London  Dock  Co.,  5  B.  &  S.  363.] 

7  2  Black.  Comm.  499. 
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by  transfer  and  delivery,  and  the  title  to  it  will  vest  in  any 
person  taking  it  bond  fide,  for  a  valuable  consideration,  out  of 
market  overt,  —  whatever  defects  may  have  existed  in  the  title 
of  the  person  transferring  it  to  him.1  This  exception  is,  how- 
ever, confined  to  instruments  strictly  negotiable,  and  taken 
bond  fide.2  Indeed  it  has  been  held,  that  if  they  be  taken  under 
circumstances  which  ought  to  have  excited  the  suspicion  of  a 
prudent  and  careful  man,  the  property  therein  does  not  pass, 
so  as  to  deprive  the  actual  owner  from  recovering.3  But  this 
rule  has  not  been  sustained  by  subsequent  decisions,  and  the 
transfer  would  be  probably  considered  good,  if  no  suspicion  be 
actually  aroused.4 

§  193.  By  the  Koman  law  of  usucaption,  any  one  who  ac- 
quired property  bond  fide,  either  by  purchase,  or  gift,  or  in  any 
other  mode,  from  the  apparent  owner,  had,  after  the  lapse  of  a 
certain  time,  a  perfect  and  indefeasible  right  to  it,  although  it 
may  not  have  belonged  to  the  person  from  whom  he  received 
it.5  The  same  right  is  also  recognized  in  Plato's  laws.6  But 
the  Common  Law  differs  in  this  respect,  that  it  is  by.  the  mode 
of  sale,  and  not  by  the  lapse  of  time,  that  a  vendee  of  personal 

1  Miller  v.  Race,  1  Burr.  452 ;  S.  C.,  Smith's  Lead.  Cases  ;  Backhouse  v. 
Harrison,  5  Barn.  &  Adol.  1098;  Crook  v.  Jadis,  5  Barn.  &  Adol.  909; 
Grant  v.  Vaughan,  3  Burr.  1516  ;  Snow  v.  Saddler,  3  Bing.  610 ;  Lawson 
v.  Weston,  4  Esp.  56. 

2  Clarke  v.  Shee,  Cowp.  197;  Solomons  v.  Bank  of  England,  13  East, 
135 ;  Gill  v.  Cubitt,  3  Barn.  &  Cres.  466. 

3  Gill  v.  Cubitt,  3  Barn.  &  Cres.  466.     See,  also,  Snow  v.  Peacock,  3 
Bing.  408 ;  Easly  v.  Crockford,  10  Bing.  243 ;  Strange  v.  Wigney,  6  Bing. 
677  ;  Down  v.  Hailing,  4  Barn.  &  Cres.  330 ;  Beckwith  v.  Corrall,  4  Bing.  444. 

4  Crook  v.  Jadis,  5  Barn.  &  Adol.  909 ;  Backhouse  v.  Harrison,  5  Barn. 
&  Adol.  1098.     See,  also,  Lawson  v.  Weston,  4  Esp.  56  ;  Snow  v.  Saddler, 
3  Bing.  610;  Foster  v.  Pearson,  5  Tyrwh.  262;  Cone  v.  Baldwin,  12  Pick. 
545  ;  Wheeler  v.  Guild,  20  Pick.  545  ;  [Bank  of  Bengal  v.  McLeod,  7  Moore, 
P.  C.  35;  Seal  v.  Dent,  8  Id,  319;  Raphael  v.  Bank  of  England,  17  C.  B. 
161 ;  Uther  v.  Rich,  10  Adol.  &  El.  784 ;  Stat.  24  &  25  Viet.  c.  96,  §  100 ; 
Goodman  v.  Simonds,  20  Howard  (U.  S.),  452  ;  Murray  v.  Lardner,  2  Wal- 
lace (U.  S.),  110  (1864).]      • 

6  Inst.  Lib.  2,  tit.  6,  1.  1 ;  Cod.  Lib.  7,  tit.  31. 
6  De  Leg.  1.  12. 
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property,  improperly  obtained,  acquires  an  indefeasible  title 
even  against  the  real  owner. 

§  194.  This  general  rule,  of  market  overt,  was  thought  to 
be  founded  upon  public  policy ;  for,  says  Blackstone,1  "  it  is 
expedient  that  the  buyer,  by  taking  proper  precautions,  may, 
at  all  events,  be  secure  of  his  purchase,  otherwise  all  commerce 
between  man  and  man  must  soon  be  at  an  end."  But  this 
reason  seems  one-sided  and  insufficient,  since  the  rule  affords 
an  inducement  to  theft,  by  enabling  the  thief  to  find  an  easy 
market  for  his  goods  ;  and  is  absolutely  unjust,  since  it  deprives 
the  real  owner  of  his  property  without  his  consent  or  fault.  It 
is  true,  that  the  person  purchasing  a  stolen  article,  bond  fide, 
may  be  injured  by  a  different  rule,  but  his  loss  is  often  the 
result  of  his  negligence  and  want  of  scrutiny ;  and  where  it  is 
not,  yet,  as  he  has  been  a  party  to  the  fraud  or  crime,  his  act 
has  occasioned  injury,  and  he  should  suffer  the  loss  rather  than 
the  actual  owner.  In  such  cases,  the  general  maxim  applies, 
that  where  one  of  two  innocent  parties  must  suffer,  he  whose 
act  occasions  the  injury  should  bear  the  loss.  Indeed,  the  old 
rule  of  the  Common  Law  has  been  somewhat  restricted  in  its 
operation  in  England  by  statute  and  by  recent  decisions.  It  is 
now  enacted  by  statute,  that  the  owner  of  any  chattel  or  other 
property  stolen,  or  fraudulently  obtained,  is  entitled  to  restitu- 
tion, although  the  chattel  may  have  been  sold  bond  fide  in  the 
mean  time,  provided  that  the  owner  or  his  executor  shall  pros- 
ecute the  thief  or  receiver  to  conviction.2 

§  195.  Under  this  statute,  the  owner  of  goods  stolen,  or 
fraudulently  obtained  from  him,  and  sold  by  the  thief  or  de- 
frauder  to  a  bond  fide  purchaser,  may  reclaim  them  by  an  action 
iii  trover  after  conviction  of  the  thief  or  defrauder.  But  before 
the  conviction  of  the  thief  or  defrauder,  no  action  will  lie  against 
the  person  having  possession  of  the  goods,  although  he  receive 

1  2  Black.  Comm.  449. 

2  21  Hen.  VIII.  ch.  11 ;  7  &  8  Geo.  IV.  ch.  29,  §  57.     [Re-enacted  and 
enlarged  by  Stat.  24  &  25  Viet.  ch.  96,  §  100,  which  also  excepts  negotiable 
securities  from  its  operation ;  and  such  paper,  if  sold  bond  fide,  is  not  ordered 
to  be  returned  to  the  true  owner.] 
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notice  from  the  owner  that  they  have  been  stolen.  Indeed,  if, 
after  having  received  such  notice,  but  before  conviction  of  the 
thief  or  defrauder,  he  should  sell  them,  the  remedy  of  the  owner 
would  be  against  the  person  to  whom  they  were  sold ;  for  the 
person  holding  the  goods  at  the  time  of  the  conviction  of  the 
thief  is  the  only  person  responsible,  and  not  the  various  persons 
through  whose  hands  they  may  have  passed  in  the  intermediate 
time.1  [But  it  is  now  well  settled  in  England  that  the  real  owner 
may  recover  stolen  goods  of  an  innocent  purchaser  from  the 
thief,  without  having  first  prosecuted  the  felon.'2] 

§  196.  There  is,  however,. an  exception  in  this  statute,  by 
which,  "  if  it  appear,  before  any  award  or  order  made,  that  any 
valuable  security  shall  have  been  bond  fide  paid,  or  discharged, 
by  some  person,  or  body  corporate,  liable  to  the  payment  there- 
of; or,  being  a  negotiable  instrument,  shall  have  been  bond  fide 
taken,  or  received  by  transfer  or  delivery,  by  some  person  or 
body  corporate,  for  a  just  and  valuable  consideration,  without 
any  notice,  or,  without  any  reasonable  cause  to  suspect  that  the 
same  had,  by  any  felony  or  misdemeanor,  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid,  in  such  case  the  Court  shall 
not  award  or  order  the  restitution  of  such  security." 

§  197.  Again,  it  is  enacted  by  statute,  in  England,3  that  any 
person  acting  in  the  capacity  of  agent,  or  being  in  the  posses- 
sion of  certain  documents,  generally  used  as  symbols  of  prop- 
erty ;  as  bills  of  lading ;  dock  warrants ;  India  warrants ; 
wharfingers'  certificate,  warrant,  or  order  for  the  delivery  of 
goods ;  shall  be  deemed  to  be  the  true  owner  of  the  goods 
described  in  such  documents,  so  as  to  give  validity  to  any  sale 
or  disposition 4  thereof,  or  of  any  part ;  or  to  the  deposit  and 
pledge  thereof,  or  of  any  part,  as  a  security  for  any  money  or 

1  Horwood  v.  Smith,  2  T.  R.  750 ;  Peer  ».  Humphrey,  2  Adol.  &  El. 
495 ;  Gimson  v.  Woodfall,  2  Car.  &  P.  41. 

2  [See  White  v.  Spettigue,  13  M.  &  W.  603;  Lee  v.  Bayes,  18  C.  B. 
599  ;  Beazley  v.  Mitchell,  9  Alabama,  780.    Pease  v.  McAloon,  1  Kerr,  111, 
to  the  contrary,  is  clearly  erroneous.]  3  6  Geo.  IV.  ch.  94. 

4  The  disposition  must  be  in  the  nature  of  a  sale.  Taylor  v.  Kymer,  3 
Barn.  &  Adol.  337 ;  Taylor  v.  Truman,  2  Barn.  &  Adol.  886. 


CH.  V.]  THE   SUBJECT   OF  SALE.  185 

negotiable  instruments  ;  if  the -buyer,  disposee,  or  pawnee,  has 
not  notice,  by  the  document  or  otherwise,  that  such  person  is 
not  the  actual  and  bond  fide  owner  of  the  goods.  But  a  de- 
posit or  pledge  of  goods  actually,  or  by  symbol,  as  security  for 
a  pre-existing  debt  or  demand,  only  transfers  the  actual  inter- 
est of  the  depositor  or  pledger. 

§  198.  Again,  by  statute,1  peculiar  provisions  restricting  the 
privilege  of  market  overt,  have  been  enacted  in  respect  to  the 
sale  of  horses  ;  rendering  it  necessary  that  the  horse  should 
be  publicly  exposed  to  sale,  for  one  whole  hour,  in  a  public 
place  used  for  such  a  sale,  and  not  in  a  private  yard  or  stable  ; 2 
that  he  should  be  brought  by  the  parties  to  the  book-keeper  of 
the  fair  or  market ;  that  toll  should  be  paid,  if  any  be  due ; 
and  if  not,  one  penny  should  be  paid  to  the  book-keeper  to 
make  a  memorandum  of  the  terms  of  sale,  names  of  parties, 
and  description  of  the  horse.  And  such  a  sale  would  not  avail 
against  the  true  owner,  if,  within  six  months  after  the  horse  is 
stolen,  he  put  in  his  claim  before  some  magistrate,  where  the 
horse  shall  be  found,  and  within  forty  days  afterwards,  prove 
the  horse  to  be  his  property  by  the  oath  of  two  witnesses,  and 
tender  to  the  person  in  possession  the  price  paid  by  him  bond 
fide  in  market  overt. 

§  199.  The  rule  relating  to  sales  in  market  overt,  by  which 
certain  privileges  are  allowed  thereto,  which  are  not  granted 
to  private  sales,  have  not  generally  been  enforced  in  any  of  the 
States  in  the  United  States.3  And  in  general  cases,  the  rule 

1  2  P.  &  M.  ch.  7  ;  31  Eliz.  ch.  12. 

*  [See  Lee  v.  Bayes,  18  C.  B.  599  ;  Benjamin  v.  Andrews,  5  C.  B.  (N.  S.) 
299.] 

3  It  has  been  repeatedly  affirmed  in  many  decisions  in  this  country,  that 
no  market  overt  exists  here.  Thus,  in  Dame  v.  Baldwin,  8  Mass.  519,  where 
some  stolen  firkins  of  butter  were  sold  in  Boston  market,  it  was  held,  that  no 
property  passed,  because  there  was  no  market  overt  in  the  Commonwealth. 
So,  also,  the  same  was  affirmed  in  Towne  v.  Collins,  14  Mass.  500 ;  and  in 
Pennsylvania,  in  Hardy  v.  Metzgar,  2  Yeates,  347  ;  Leckey  v.  McDermott, 
8  Serg.  &  Rawle,  500 ;  Hosack  v.  Weaver,  1  Yeates,  478  ;  and  in  New  York, 
in  Wheelwright  v.  Depeyster,  1  Johns.  470 ;  Hoffman  v.  Carow,  22  Wendell, 
285  ;  S.  C.,  20  Wendell,  267  ;  and  in  Ohio,  Roland  v.  Gundy,  5  Hamm.  203 ; 
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obtains,  that  no  person  can  make  a  valid  sale  of  property,  to 
which  he  has  no  title,  and  which  he  is  not  authorized  by  the 
real  owner  to  sell.  There  are,  however,  some  exceptions  to 
this  rule,  which  obtain,  —  First,  in  respect  of  negotiable  instru- 
ments, taken  bond  fide  for  a  valuable  consideration,  which 
exception  is  allowed  upon  grounds  of  public  policy  ; l  and, 
second,  in  respect  of  sales  by  agents,  whom  the  principal  has 
held  out  as  being  possessed  of  authority  to  .sell,  and  has 
thereby  enabled  to  deceive  the  vendee,  —  and  this  exception  is 
allowed  because  of  public  necessity,  and  also  because  the  act 
of  the  principal  having  indirectly  occasioned  his  loss,  he  must 
bear  the  consequences ;  and,  third,  in  respect  to  judicial  sales, 
to  which  the  general  rules  of  market  overt  apply. 

§  199  a.  Yet,  even  in  the  case  of  negotiable  paper  which  has 
been  lost  by  the  owner,  or  whi<jh  has  been  obtained  from  him 
by  fraud,  or  by  larceny,  the  holder  thereof  cannot  retain  it  as 
against  the  rightful  owner,  where  he  received  it  under  circum- 
stances which  were  calculated  to  throw  suspicion  upon  the 
right  of  the  person  from  whom  he  received  it,  to  dispose  of  it 

and  in  Vermont,  in  Heacock  v.  Walker,  1  Tyler,  341 ;  Griffith  v.  Fowler,  18 
Vermont,  390;  and  in  Maryland,  in  Browning  v.  McGill,  2  Har.  &  Johns. 
308.  [And  see  Fawcett  v.  Osborn,  32  111.  411 ;  Robinson  v.  Skipworth,  23 
Ind.  311.]  It  is  not,  however,  strictly  true,  that  no  market  overt  exists  in 
this  country ;  since  sheriffs1  sales,  and  sales  made  under  the  Probate  Act  of 
Vermont  upon  writs  of  execution,  and  sales  of  goods  found,  and  of  estrays, 
and  indeed  all  judicial  sales,  are  governed  by  the  rules  of  market  overt.  See 
The  Monte  Allegre,  9  Wheaton,  616;  Heacock  v.  Walker,  1  Tyler,  341; 
Forsythe  v.  Ellis,  4  J.  J.  Marsh.  298 ;  Samms  v.  Alexander,  3  Yeates,  268. 
[But  the  better  doctrine  undoubtedly  is  that  a  sheriff's  sale  of  the  goods  of 
A.  on  an  execution  against  B.  passes  no  title  even  to  a  bond  fide  purchaser, 
and  the  real  owner  may  retake  the  goods.  Champney  v.  Smith,  15  Gray, 
512 ;  Stone  v.  Eberly,  1  Bay,  317 ;  Shearick  v.  Haber,  6  Binn.  2 ;  Shaw  v. 
Tunbridge,  2  W.  Bl.  1064;  Buffum  v.  Deane,  8  Gushing,  41.] 

1  Miller  v.  Race,  Smith's  Leading  Gas.  259,  and  cases  there  cited.  Grant 
v.  Vaughan,  3  Burr.  1516  ;  Glynn  v.  Baker,  13  East,  509.  [See  Jones  v. 
Nellis,  41  111.  482  (1866),  a  sale  of  a  stolen  government  bond.  In  Arents 
v.  The  Commonwealth,  18  Gratt.  750  (1868),  a  carefully  considered  case,  it 
was  held  that  if  the  coupons  on  a  negotiable  bond  are  stolen  after  they 
became  due  and  payable  the  lawful  owner  can  recover  them  even  of  a  bona 
fide  holder,  for  value,  without  notice.  That  such  bonds,  payable  to  bearer, 
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as  his  own.  For  purchasing  a  security  under  such  circum- 
stances is  gross  negligence,  for  which  the  party  guilty  of  it 
should  suffer,  rather  than  the  owner.1 

§  200.  There  is,  however,  a  distinction  which  obtains  be- 
tween cases  where  sales  are  made  of  property,  to  which  the 
vendor  has  obtained  a  title  by  fraudulent  means,  and  cases 
where  the  vendor  has  no  title,  and  has  obtained  possession  of 
the  goods  by  felony  or  chance,  or  who  holds  them  as  a  mere 
bailee.  In  the  former  class  of  cases,  where  the  vendor  has 
obtained  his  title  by  fraudulent  representations,  or  artifices,  he 
can  make  a  valid  sale  of  the  goods  to  a  bond  fide  purchaser  for 
a  valuable  consideration,  so  as  to  deprive  the  original  owner  of 
his  power  to  reclaim  them.2  •  [And  this  is  the  rule,  although 
a  statute  has  made  such  fraudulent  representations  a  felony. 3] 

or  order,  are  negotiable  is  now  quite  generally  agreed.  See  Moran  v.  Com. 
of  Miami,  2  Black,  722;  Mercer  Co.  v.  Racket,  1  Wall.  83;  Thompson  v. 
Lee  County,  3  Wall.  327;  Beaver  Co.  v.  Armstrong,  44  Penn.  St.  63; 
White  v.  Vt.  &  Mass  Railroad  Co.,  21  How.  575,  and  many  other  cases. 

1  Peabody  v.  Fenton,  3  Barbour,  Ch.  451. 

2  Hollingsworth  v.  Napier,   3  Caines,  Cas.  182 ;  Mowrey  v.  Walsh,   8 
Cowen,  238 ;  Trott  v.  Warren,  2  Fairf.  227 ;  Wheelwright  v.  Depeyster,  1 
Johns.  471 ;  Cross  v.  Peters,  1  Greenl.  370";  Conyers  v.  Ennis,  2  Mason, 
236;  Noble  v.  Adams,  7  Taunt.  59;  Buffington  v.  Gerrish,  15  Mass.  156; 
Root  v.  French,   13  Wendell,  570 ;   Biddle  v.  Levy,  1  Stark.  20 ;   Hill  v. 
Perrott,  3  Taunt.  274 ;  Smedley  v.  Gooden,  3  Maule  &  Selw.  191 ;  Brad- 
bury v.  Anderton,  1  Cromp.,  Mees.  &  Rose.  490.     A  sale  effected  by  the 
fraud  of  the  buyer  is  not  absolutely  void.    Titcomb  v.  Wood,  38  Maine,  561 ; 
White  v.  Garden,  10  Com.  B.  919 ;  and,  accordingly,  if  the  seller  do  not 
elect  to  treat  it  as  void,  before  the  buyer  has  resold  the  goods  to  an  innocent 
vendee,  the  property  therein  will  pass  to  that  vendee.     Stevenson  v.  Newn- 
ham,  13  Com.  B.  285,  303 ;  Per  Parke,  B.,  Powell  v.  Hoyland,  6  Exch.  67, 
72  ;  Load  v.  Green,  15  Mees.  &  W.  216,  219 ;   [Hall  v.  Hinks,  21  Md.  406  ; 
Sharp  v.  Jones,  18  Ind.  314 ;  Sinclair  v.  Healy,  40  Penn.  State,  417  ;  Pease  v. 
Gloahec,  Law  Rep.  1  P.  C.  220;  3  Moore,  P.  C.  (N.  S.)  556;  Oakes  v. 
Turquand,  Law  Rep.  2  H.  L.  325  ;  Dows  v.  Greene,  32  Barbour,  490 ;  Chicago 
Dock  Co.  v.  Foster,  48  111.  507  (1868).]     So  an  innocent  purchaser  of 
goods,  from  a  fraudulent  vendee  in  possession  thereof,  obtains  a  good  title 
against  the  creditors  of  the  fraudulent  vendor.    Neal  v.  Williams,  18  Maine, 
391 ;  Hoffman  v.  Noble,  6  Metcalf,  68 ;  Bradley  v.  Ober,  10  N".  Hamp.  477 ; 
George  v.  Kimball,  24  Pick.  241 ;  Ditton  v.  Randall,  33  Maine,  202.     [And 
see  Mudge  o.  Oliver,  1  Allen,  74;  Shufeldt  v.  Pease,  16  Wise.  659.] 

3  [Fassett  v.  Smith,  23  N.  Y.  252  (1861),  overruling  Andrew  v.  Dieterich, 
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The  reason  of  this  rule  is,  that  where  property  is  obtained  with 
the  assent  of  the  real  owner,  however  he  may  have  been  de- 
ceived, the  contract  is  not  void,  but  only  voidable,  at  the 
instance  of  the  party  deceived.  The  valid  title,  therefore, 
passes  to  the  vendee ;  subject,  indeed,  to  the  avoidance  of  the 
contract  by  the  vendor,  but  being  perfectly  good  until  such 
avoidance  is  made.  If,  then,  the  vendee  should,  while  in 
the  possession  of  the  goods,  and  before  the  nullification  of  the 
contract  by  the  vendor,  sell  to  a  bond  fide  purchaser  for  a  val- 
uable consideration,  the  sale  would  be  binding  as  against  the 
original  vendor.1  If,  however,  the  sale  be  without  considera- 
tion, or  be  made  to  a  person  purchasing  with  knowledge  that 
they  were  obtained  by  fraudulent  representations,  the  original 
owner  may  follow  the  goods,  or  their  proceeds,  into  the  hands 
of  such  vendee 2  [or  his  assignee  thereof  for  the  benefit  of 
creditors3].  But  a  person  who  has  obtained  goods  fraudu- 
lently, cannot  secure  his  title  by  selling  them  to  a  bond  fide 
purchaser  and  then  repurchasing  them.4 

§  201.  But  where  the  vendor  has  acquired  [the  mere]  pos- 
session of  goods  [by  fraud,5  or]  without  the  knowledge,  conni- 

14  Wendell,  36,  on  this  particular  point.  And  see  Peabody  v.  Fenton,  3 
Barbour,  Ch.  463.] 

1  The  result  will  be  the  same,  if,  before  the  vendor  interferes,  the  vendee 
pledge  the 'goods  for  a,' bond  fide  advance.     Kingsford  v.  Merry,  11  Exch. 
577 ;  S.  C.  (in  error),  5  W.  R.  151 ;  [Williams  v.  Birch,  6  Bosw.  299 ;  Ohio 
&  Miss.  Railroad  v.  Kerr,  49  111.  458  (1868).] 

2  Lloyd  v.  Brewster,  4  Paige,  Ch.  537 ;  Robinson  v.  Dauchy,  3  Barbour 
(S.  C.),  20;   [Hyde  v.  Ellery,  18  Md.  496.] 

3  [Nichols  v.  Michael,  23  N.  Y.  264  (1861).] 

4  Schutt  v.  Large,  6  Barbour  (S.  C.),  373.     But  a  bond  fide  purchaser, 
from  one  who  sells  to  defraud  his  creditors,  will  hold  the  property  purged  of 
the  fraud,  and  he  may  make  a  valid  sale  even  to  a  person  who  had  knowl- 
edge of  the  fraudulent  purpose  of  the  original  vendor.     This  principle  is 
important  to  a  bond  fide  purchaser ;  otherwise,  though  he  hold  a  perfect  title 
in  himself,  he  might  meet  great  difficulty  in  finding  a  purchaser,  after  the 
fraud  in  the  original  transaction  had  become  generally  known.     Brown, 
Sales,  §  599 ;  Trull  v.  Bigelow,  16  Mass.  406 ;  Grout  v.  Hill,  4  Gray,  361, 
368,  369. 

5  [Higgins  v.  Burton,  26  Law  J.  Exch.  342 ;  Hardman  v.  Booth,  1  H.  &. 
C.  803.] 
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vance  or  assent  of  the  actual  owner,  —  as,  where  he  has  stolen 
or  found  them  ;  or,  where  he  holds  them  in  a  fiduciary  capac- 
ity, with  no  express  or  implied  right  obtained  from  the  owner 
to  sell,  or  otherwise  to  dispose  of  them,  —  as,  where  he  is  a 
bailee  or  trustee  ;  he  cannot  make  a  valid  sale  of  them,  so  as 
to  devest  the  actual  owner  of  his  right  to  reclaim  them  from 
any  person  having  possession  of  them,  although  such  person 
may  have  bought  them  bond  fide.1  [So,  where  A.  purchases 
property  of  B.,  which  he  knows  B.  has  already  sold  to  C.,  but 
which  had  not  yet  been  removed  by  C.,  A.  has  no  title  which 
he  can  convey  against  C.  to  a  bond  fide  purchaser  without  no- 
tice, for  A.  is  a  wrong-doer  from  the  outset.2]  The  reason 
which  sustains  this  rule  is,  that  until  the  owner  either  expressly 
or  impliedly  agrees  to  part  with  his  rights  of  property,  or  does 
some  act  which  operates  to  deceive  the  vendee  into  a  belief 
that  the  vendor  has  a  right  to  make  a  sale,  his  property  is 
never  devested  from  him.  Some  voluntary  act  of  devestment 
on  his  part,  or  some  conduct,  from  which  his  assent  to  the 
sale  is  legally  implied,  is  necessary,  in  order  to  enable  any 
other  person  to  make  a  valid  sale  of  his  property.  But  a  mere 
bond  fide  purchase  of  goods,  without  notice,  or  reference  to 
the  title  of  the  vendor,  does  not,  of  itself  merely,  give  an  inde- 
feasible title  to  the  vendee  3  [as  against  the  real  owner4]. 

1  Williams  v.  Merle,  11  Wendell,  80 ;  Everett  v.  Coffin,  6  Wendell,  609 ; 
Kinder  v.  Shaw,  2  Mass.  398 ;  Haretop  v.  Hoare,  1  Wils.  8 ;  2  Strange, 
1187 ;  Wheelwright  v.  Depeyster,  1  Johns.  471 ;  Dame  v.  Baldwin,  8  Mass. 
519;  Towne  v.  Collins,  14  Mass.  500;  Mowrey  v.  Walsh,  8  Cowen,  238; 
Chism  v.  Woods,  Hardin,  531 ;  Robinson  v.  Dauchy,  3  Barbour  (S.  C.),  20 ; 
[Sharp  v.  Parks,  48  111.  511  (1868)..] 

2  [Wooster  v.  Sherwood,  25  N.  Y.  278  (1862).] 

3  Williams  v.  Merle,  11  Wendell,  80 ;  Wheelwright  v.  Depeyster,  1  Johns- 
471 ;  Heacock  v.  Walker,  1  Tyler,  338 ;  Covill  v.  Hill,  4  Denio,  327.     [In 
Chapman  v.  Cole,  12  Gray,  141,  where  A.  paid  to  B.  a  "  private  gold  coin" 
of  the  value  of  ten  dollars,  as  and  for  a  half-dollar,  and  B.  paid  it  to  C.  by 
mistake  for  the  same  sum,  it  was  held  that  A.'s  title  was  not  devested,  and 
that  after  a  tender  to  C.  of  a  half-dollar,  and  a  demand  and  refusal  of  said 
private  coin,  he  might  maintain  trover  therefor  against  C.] 

4  [See.Linnen  v.  Cruger,  40  Barbour,  633  (1863)  ;  Ely  v.  Ehle,  3  Comst. 
506.] 
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§  202.  If,  however,  the  owner  place  his  property  in  the 
hands  of  another  person,  under  such  circumstances,  or  in  such 
a  manner,  that  the  law  implies  a  right  and  power  on  the  part 
of  that  person  to  make  a  valid  sale  thereof,  the  sale  by  such 
person  will  be  good,  although  he  have,  as  between  himself  and 
the  owner,  no  such  right  or  power.1  Thus,  where  a  principal 
holds  out  a  person  as  his  general  agent,  but,  without  giving 
public  notice  which  reaches  the  vendee,  limits  the  powers  of 
his  agent  to  sell  under  certain  circumstances,  or  below  a  cer- 
tain price,  and  the  agent  violates  his  instructions,  the  sale  will 
be  good  as  far  as  the  vendee  is  concerned.2  In  all  such  cases, 
the  owner  is  bound,  on  the  ground  that  his  own  acts  and  con- 
duct furnished  the  opportunity  to  the  vendor  to  deceive,  and 
operated  to  induce  a  false  trust  on  the  part  of  the  vendee ; 
and,  therefore,  an  innocent  purchaser  ought  not  to  suffer  for 
the  positive  carelessness  of  the  owner. 

§  203.  Where  there  is  a  total  failure  of  title  on  the  part  of 
the  vendor,  the  vendee  may,  if  the  contract  be  executory  and 
unfulfilled,  refuse  to  perform  it,  and  reclaim  any  portion  of  the 
purchase-money  which  he  may  have  advanced.3  So,  also,  if  the 
contract  be  executed,  he  may  rescind  it,  and  bring  an  action 
of  money  had  and  received  to  recover  his  advances.4  But  he 

1  Irving  v.  Motley,  7  Bing.  543;  S.  C.,  5  Moore  &  Payne,  380;  Barnes 
v.  Bartlett,  15  Pick.  71 ;  [Murch  v.  Wright,  46  111.  487  (1868).]     See  post, 
§  996. 

2  Pickering  v.  Busk,  15  East,  38 ;  Fenn  v.  Harrison,  3  T.  R.  760 ;  Dyer 
v.  Pearson,  3  Barn.  &  Ores.  42  ;  S.  C.,  4  Dowl.  &  Ryl.  652 ;  Boyson  v.  Coles, 
6  Maule  &  Selvv.  23,  24 ;  Story  on  Contracts,  §  284-289 ;  Story  on  Agency, 
§  73,  and  note  (3),  §  126,  127,  and  note  (1),  §  452;  Morse  v.  Slue,  1  Vent. 
238;   S.  C.,   1  Mod.  85;   Attorney-General  v.   Siddon,  1  Tyrw.  41,   46; 
Williams  v.  Barton,  3  Bing.  145. 

3  Parois  v.  Rayer,  9  Price,  488;  Souter  v.  Drake,  5  Barn.  &  Adol.  999; 
Judson  v.  Wass,  11  Johns.  528  ;  Clute  v.  Robison,  2  Johns.  613.    See  post, 
§3676. 

4  Morley  v.   Attenborough,  3  Exch.  514 ;  Fairer  v.  Nightingal,  2  Esp. 
619.     This  rule  does  not  obtain,  however,  in  the  Roman  law,  in  which  a 
seller  was  not  understood  to  warrant  his  title  to  the  goods  sold,  but  only  to 
agree  to  defend  his  possession ;  nor  in  the  old  French  law,  which  followed 
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cannot,  where  the  contract  is  executed,  bring  an  action  on  the 
warranty  of  title,  until  such  warranty  has  been  broken  by  an 
actual  action  by  the  true  owner,  or,  at  least,  by  suit  or  adverse 
claim  brought  against  him,  in  which  his  title  is  assailed.1 
If  there  were  fraud  in  the  case,  as  if  the  vendor  knew  he  had 
no  title,  and  made  false  representations,  the  vendee  could  at 
once  rescind,  without  waiting  for  action.  Again,  where  the 
vendor  has  a  title  to  part  only  of  the  property  sold,  the  vendee 
may  avoid  the  sale,  and  reclaim  the  money  he  has  advanced,  if 
the  deficiency  materially  diminish  the  value  of  the  remainder, 
and  go  to  the  essence  of  the  contract.2  Thus,  where  certain 
parties  made  an  agreement  for  the  purchase  and  sale  of  an  in- 
terest in  a  public-house,  which  was  to  have  eight  years  and  a 
half  to  run,  and  it  turned  out  that  the  vendor  only  had  an  in- 
terest of  six  years  ;  it  was  held,  that  the  buyer  might  treat  the 
contract  as  a  nullity,  and  recover  the  purchase-money  advanced 
by  him.  In  this  case,  Lord  Kenyon  said  :  "  I  have  often  ruled, 
that  where  a  person  sells  an  interest,  and  it  appears  that  the 
interest,  which  he  pretended  to  sell,  was  not  a  true  one,  —  as, 
for  example,  if  it  was  for  a  lesser  number  of  years  than  he  had 
contracted  to  sell,  —  the  buyer  may  consider  the  contract  as  at 
an  end,  and  bring  an  action  for  money  had  and  received,  to 
recover  back  any  sum  of  money  he  may  have  paid  in  part-per- 
formance of  the  agreement  for  the  sale  ;  and  though  it  is  said 

the  Roman  law.  The  Code  Napoleon,  however,  has  settled  the  question 
in  France,  by  declaring,  in  the  1599th  article,  that  "  la  vente  de  la  chose 
d1autrui  est  nulle."  See  Pothier,  Contrat  de  Vente,  No.  1.  The  meaning 
of  the  terms  of  the  Roman  law  in  relation  to  this  question,  has  been  some- 
what discussed  in  France  by  the  leading  writers  on  Sales,  — Pothier,  Duran- 
ton,  Duvergier,  Toullier.  See  .ante,  §  7,  note,  §  188.  See  post,  §  367, 
423,  where  this  subject  is  more  fully  considered. 

1  Case  v.  Hall,  24  Wendell,  103,  Vibbard  v.  Johnson,   19  Johns.  79; 
Brown  v.  Reeves,  19  Mart.    (Louis.)  235.     So,  also,  in  the  Roman  law, 
Code,  Lib.  8,  tit.  45,  1.  3.     See  post,  §  367  c. 

2  2  Kent,  Comm.  469,  470  ;  2  Story,  Eq.  Jurisp.  §  779  ;  Paton  v.  Rogers, 
17  Ves.  &  Bea.  351 ;  Graham  v.  Oliver,  3  Beav.  124,  128 ;  Hill  v.  Buckley, 
17  Ves.  394 ;  Post,  §  367  d. 
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here,  that  upon  the  mistake  being  discovered  in  the  number  of 
years  of  which  the  defendant  stated  himself  to  be  possessed,  he 
offered  to  make  an  allowance  pro  tanto,  that  makes  no  differ- 
ence in  the  case.  It  is  sufficient  for  the  plaintiff  to  say,  That 
is  not  the  interest  which  I  agreed  to  purchase."  1  But  where 
the  contract  fails  in  part,  and  that  part  is  precise  and  definite, 
capable  of  being  ascertained  by  computation,  a  corresponding 
part  of  the  purchase-money  may  be  recovered  back,  although 
the  bargain  or  contract  is  in  form  entire.2 

§  203  a.  In  respect  to  a  sale  of  lands,  the  rule  is  different. 
If  there  be  a  fraudulent  misrepresentation  as  to  title,  the  ven- 
dee may  reclaim  his  purchase-money  even  after  the  contract 
is  executed  ;  but  if  there  be  no  fraud,  he  is  remitted  to  the 
covenants  in  his  deed  for  his  remedy.3 

1  Farrer  v.  Nightingal,  2  Esp.  639 ;  Curtis  v.  Hanney,  3  Esp.  82. 

2  Johnson  v.  Johnson,  2  Bos.  &  Pul.  170 ;  Miner  v.  Bradley,  22  Pick.  457  ; 
Hill  v.  Rewee,  11  Metcalf,  268;  Parish  v.  Stone,  14  Pick.  198;  Clark  v. 
Baker,  5  Metcalf,  452.    See  Mills  v.  Hunt,  17  Wendell,  333  ;  Bigg  v.  Whisk- 
ing, 14  Com.  B.  195. 

3  The  cases  which  have  tended  to  embarrass  this  question,  and  which  seem 
to  have  misled  Mr.  Chancellor  Kent  (2  Comm.  Lect.  39,  p.  473)  into  the 
statement  that  the  same  rule  applies  to  sales  of  chattels  and  lands,  will  be 
found  to  be  wholly  cases  of  sales  of  land,  or  the  overruled  cases  in  which  it 
was  asserted  that  no  warranty  of  title  is  implied  in  a  sale  of  lands  or  goods 
out  of  possession.     It  is  evident,  that  in  a  sale  of  lands  the  remedy  of  the 
purchaser  should  be  upon  the  covenants  in  the  deed  of  conveyance,  and  that 
he  cannot  set  up  a  want  of  title  on  the  part  of  the  vendor,  as  a  defence  to  an 
action  against  him  by  the  vendor  for  his  notes  given  as  consideration  of  the 
purchase,  because  the  notes  are  prima  facie  evidence  of  valuable  considera- 
tion (Mandeville  v.  Welch,  5  Wheaton,  277),  which  can  only  be  rebutted 
by  proof  of  a  total  failure  of  title,  if  it  can  be  rebutted  at  all.     Greenleaf  v. 
Cook,  2  Wheaton,  13.     The  cases  of  Frisbie  v.  Hoffnagle,  11  Johns.  50; 
Knapp  v.  Lee,  3  Pick.  452 ;  Tallmadge  u.  Wallis,  25  Wendell,  117,  indicate 
that,  even  in  sales  of  land,  a  failure  of  title  is  a  sufficient  defence  to  an  action 
on  a  note  for  the  purchase-money.     But  see  contra,  Yibbard  v.  Johnson,  19 
Johns.  77 ;  Whitney  v.  Lewis,  21  Wendell,  132 ;  Lloyd  v.  Jewell,  1  Greenl. 
352.     A  total  failure  of  title  has  been  held,  however,  to  be  a  good  defence 
in  Greenleaf  v.  Cook,  2  Wheaton,  13.     In  respect  to  a  partial  failure  of 
title,  see  Gray  v.  Handkinson,  1  Bay,  278 ;  Reab  v.  McAlister,  8  Wendell, 
109 ;  Day  v.  Nix,  9  Moore,  159 ;  Batter-man  v.  Pierce,  3  Hill,  171 ;  Good- 
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§  204.  So,  also,  if  the  vendor  of  a  number,  mass,  or  quan- 
tity of  things,  can  only  give  a  complete  title  to  a  part  or  por- 
tion thereof,  the  vendee  would,  ordinarily,  be  entitled  to  retain 
the  portion,  to  which  the  vendor  could  give  a  perfect  title, 
receiving  an  abatement  of  the  price,  proportional  to  the  por- 
tion, in  regard  to  which  the  vendor's  title  was  defective.1  But 
his  right  to  abandon  wholly  the  contract  would  depend  upon 
this  consideration,  whether  it  were  entire  and  incapable  of 
separation,  or  whether  it  were  severable  or  divisible,  so  as  in 
effect  to  constitute  several  contracts  in  one.2  If  it  were  an 
entire  contract,  that  is,  if  the  price  were  one  whole  sum,  and 
not  a  result  computed  from  several  lesser  sums  given  for  frac- 
tions or  items  of  the  subject-matter,  —  as,  if  a  person  agree  to 
give  one  hundred  dollars  for  a  bale  of  goods,  —  the  vendee 
might  treat  the  sale  as  void  ;  unless  the  vendor  could  give 
him  a  perfect  title  to  the  whole.3  But  if  the  contract  be 
severable,  and  susceptible  of  apportionment  on  the  different 
items  by  the  terms  of  the  agreement,  the  vendee  would  be 
bound  as  far  as  the  vendor  could  give  a  complete  title  to  the 
items.4  Thus,  if  a  person  should  buy  a  horse  and  a  cow 
together,  giving  forty  dollars  for  the  cow,  and  one  hundred 

win  v.  Morse,  9  Metcalf,  279,  which  decide  that  on  a  partial  failure  of  con- 
sideration, the  defendant  may  recoup  his  damages  on  the  plaintiff 's  breach  of 
warranty.  See  Chitty  on  Contr.  (ed.  1860)  491,  notes. 

1  Chambers  v.  Griffith,  1  Esp.  150 ;  Roffey  v.  Shallcross,  4  Madd.  Ch. 
227;  Dalby  v.  Pullen,  3  Sim.  29;  Casamajor  v.  Strode,  1  Coop.  Sel.  Cas. 
510;  S.  C.,  8  Conden.  Ch.  516;  James  v.  Shore,  1  Stark.  426;  Roots  v. 
Dormer,  4  Barn.  &  Adol.  77  ;    Judson  v.  Wass,    11  Johns.  525 ;    Post, 
Implied  Warranty,  §  367.     [A  contract  to  deliver  five  hundred  gunny  bags, 
more  or  less,  is  substantially  complied  with  by  a  delivery  of  four  hundred 
and  seventy-five  bags,  and  the  vendor  may  recover   for   those   actually 
delivered.     Cabot  v.  Winsor,  1  Allen,  546.] 

2  Chambers  v.  Griffith,  1  Esp.  150 ;  Casamajor  v.  Strode,  1  Coop.  Sel. 
Cas.  510 ;  S.  C.,  8  Conden.  Ch.  516  ;  Roffey  v.  Shallcross,  4  Madd.  Ch.  227  ; 
2  Kent,  Comm.  Lect.  39,  p.  470,  note  (6). 

3  Chambers  v.  Griffith,  supra. 

4  Chambers  v.  Griffith,  supra;  Johnson  v.  Johnson,  3 Bos.  &  Pul.  162; 
Miner  v.  Bradley,  22  Pick.  459 ;  Story  on  Contracts,  §  16,  17 ;  Post,  §  232. 
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dollars  for  the  horse,  and  the  title  of  the  vendor  to  the  horse 
should  fail,  the  vendee  would  be  obliged  to  keep  and  pay  for 
the  cow.1 

§  205.  Although,  however,  the  general  rule  is,  that,  if  the 
title  of  the  vendor  partially  fail,  the  vendee  is  at  law  entitled 
to  insist  that  the  vendor  shall  specifically  perform  his  contract 
as  far  as  he  is  able,  receiving  a  proportional  diminution  of  the 
price  ;  yet  it  is  only  under  circumstances  of  justice  and  equity, 
that  this  right  can  be  insisted  upon  in  a  Court  of  Equity,  and 
if  there  have  been  no  fault  on  the  part  of  the  vendor,  and  the 
specific  performance  of  his  contract  would  be  a  great  injury 
to  him,  while  its  non-performance  would  not  injure  the  ven- 
dee, a  Court  of  Equity  would  refuse  to  enforce  a  specific  per- 
formance.2 

§  206.  The  subject  of  sale  must,  also,  be  one  which  is 
neither  prohibited  from  sale  by  law,  or  by  public  policy  and 
morals.  For  if  it  be  positively  injurious  to  the  good  interests 
of  society,  or  tend  to  corrupt  the  morals,  a  sale  of  it  will  not 
be  binding,  so  as  to  give  the  seller  a  legal  claim  for  the  price. 
Thus,  a  woman  cannot  sue  for  the  price  of  her  chastity.  So, 
also,  if  goods,  or  furniture,  or  clothes,  be  furnished  for  the 
purposes  of  prostitution,  or  to  be  paid  for  out  of  the  profits  of 
prostitution,  the  seller  cannot  recover  the  price.3  But  the  mere 
fact  that  articles  are  sold  to  a  prostitute  will  not  deprive  the 
seller  of  his  claim  for  the  price,  unless  the  sale  be  of  such  a 
nature,  or  made  under  such  circumstances,  as  directly  to  con- 
nect itself  with,  or  to  further  her  prostitution.4  So,  also,  the 

1  Chambers  v.  Griffith,  supra;  Johnson  u.  Johnson,  3  Bos.  &  Pul.  170. 

2  2  Story,  Eq.  Jurisp.  §  779 ;  Paton  v.  Rogers,  1  Ves.  &  Bea.  351 ;  Hill 
v.  Buckley,   17  Ves.  394;    Graham  v.  Oliver,  3  Beav.   124;    Thomas   v. 
Dering,  1  Keen,  729 ;  Drewe  v.  Hanson,  6  Ves.  678. 

3  Howard  v.  Hodges,  Midd.  Sitt.  B.  R.  before  Kenyon,  C.  J.,  2  Dec. 
1796  ;  1  Selw.  N.  P.  (8th  ed.)  70.     See  post,  §  488. 

4  Bowry  v.  Bennett,  1  Camp.  348 ;  Williamson  v.  Watts,  1  Camp.  553 ; 
Lloyd  v.  Johnson,  1  Bos.  &  Pul.  340;  Crisp  v.  Churchill,  cited  in  1  Bos.  & 
Pul.  340.     See  post,  §  485,  Illegal  Sales. 
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seller  of  indecent  prints  or  of  obscene  books,  cannot  recover 
their  price.1 

§  207.  Again,  articles  which  are  expressly  prohibited  from 
sale  by  statute,  cannot  be  sold  so  as  to  bind  the  purchaser.2 
Thus,  where  bricks  were  sold  of  different  dimensions  from 
those  required  by  the  statute,  17  Geo.  III.  ch.  42,  under  a 
penalty,  it  was  held,  that  the  vendor  cou-ld  not  maintain  an 
action  for  the  price.3  So,  also,  where  the  selling  of  game  was 
prohibited  by  statute,  a  contract  for  the  sale  of  pheasants  was 
held  to  pass  no  property.4  So,  also,  the  same  rule  has  been 
held  to  apply  to  sales  of  lottery  tickets,5  or  bank-notes,6  in 
places  where  the  sale  is  prohibited  ;  and  to  the  sale  of  a  title 
to  lands  previously  adjudged  to  be  illegal,7  and  to  the  sale  of 
shingles  not  surveyed,  or  not  of  the  dimensions  required  by 
statute.8  So,  also,  where  a  vendor  sold  drugs  to  a  brewer,  to 
be  used  in  his  brewery,  in  violation  of  the  provisions  of  a  cer- 
tain statute,  it  was  held  that  he  could  not  recover.9 

§  208.  This  doctrine  does  not,  however,  apply  to  goods  which 
are  smuggled,  unless  they  be  otherwise  and  independently  of 
the  smuggling,  either  in  violation  of  public  policy  and  morals, 
or  expressly  prohibited  by  statute.  If,  therefore,  smuggled 
goods  be  sold  to  a  person  knowing  that  fact,  the  sale  will  be 
good,  unless  it  be  in  pursuance  of  an  original  agreement,  en- 
tered into  before  the  smuggling,  and  forming  an  inducement 
thereto.10  But  if  the  contract  of  sale  be  executory  to  purchase 

1  Fohres  v.  Johnes,  4  Esp.  97 ;  Poplett  v.  Stockdale,  B,y.  &  Mood.  337. 
See  post,  §  488. 

2  Story  on  Contracts,  §  219,  220,  483,  and  cases  cited. 

3  Law  v.  Hodson,  11  East,  300 ;  2  Camp.  147. 

4  Helps  v.  Glenister,  8  Barn.  &  Cres.  553. 

5  Hunt  v.  Knickerbacker,  5  Johns.  327. 

6  Springfield  Bank  v.  Merrick,  14  Mass.  322. 

7  Mitchell  v.  Smith,  1  Binn.  110. 

8  Wheeler  v.  Russell,  17  Maes.  258 ;  S.  P.,  Law  v.  Hodson,  2  Camp.  147 ; 
S.  C.,  11  East,  300 ;  Forster  v.  Taylor,  5  Barn.  &  Adol.  889 ;  Springfield 
Bank  v.  Merrick,  14  Mass.  322. 

9  Langton  v.  Hughes,  1  Maule  &  Sclw.  493. 

10  Armstrong  v.  Toler,  11  Wheaton,  258,  2*71,  276 ;   The  George,  The 
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articles  not  imported,  provided  they  shall  be  afterwards  smug- 
gled ;  or,  if  the  fact  of  the  smuggling  be  closely  connected  'with 
the  future  sale,  and  form  an  inducement  thereto,  the  sale  is 
void.  Indeed,  the  sale  must  be  wholly  disconnected  from  the 
smuggling,  or  it  will  be  void. 

§  210.  So,  also,  the  sale  of  unwholesome  or  tainted  provi- 
sions is  void,  as  tending  to  the  injury  of  the  public  health,  if 
the  sale  be  in  the  particular  case  conducive  to  such  an  end.1 
If,  however,  the  provisions  be  sold  for  purposes  not  injurious 
to  health  the  sale  would  be  good.  So,  also,  it  has  been  held, 
'  that  where  provisions  are  salted,  branded,  and  inspected,  and 
sold  as  merchandise,  the  seller  is  not  to  be  understood  as  war- 
ranting them  to  be  completely  sound,  provided  they  be  not 
absolutely  unwholesome.2 

§  211.  A  valid  sale  may  also  be  made  of  living  creatures, 
fercB  naturce,  if  the  vendor  be  possessed  of  a  qualified  property, 
acquired  per  industriam,  propter  impotentiam,  or  ratione  soli.3 
In  the  first  place,  he  may  acquire  a  property  in  certain  creatures 
per  industriam,  by  reclaiming,  or  taming,  or  confining  them,  — 
as,  if  he  confine  deer  in  his  park,  or  doves  in  his  dove-cote,  or 
fishes  in  his  private  pond,  or  pheasants  in  his  mew,  or  rabbits 
or  hares  in  his  warren.  But  this  property  depends  upon  the 
possession  and  retention  of  the  creature,  and  if  at  any  time  it 
absolutely  escape  and  regain  its  natural  liberty,  the  right  of  the 
owner  is  lost.  A  mere  temporary  escape  or  departure  from 
his  confines  would  not,  however,  devest  him  of  his  property  if 
he  should  pursue  them  with  the  design  of  reclaiming  them. 
But  if  he  abandon  all  pursuit  of  them,  the  law  presumes  that 


Bothnia,  and  The  Janstaff,  1  Wheaton,  408  ;  The  George,  2  Wheaton,  278 ; 
Tennant  v.  Elliot,  1  Bos.  &  Pul.  3 ;  Farmer  v.  Russell,  1  Bos.  &  Pul.  295 ; 
Cannan  v.  Bryce,  3  Barn.  &  Aid.  179 ;  Story  on  Contracts,  §  227 ;  Brown 
on  Sales,  p.  131-147,  §  182-196.  See  post,  §  507. 

1  Pothier,  Contrat  de  Vente,  No.  11. 

2  Winsor  v.  Lombard,  18  Pick.  57.     See  post,  Warranty,  §  348. 

3  2  Black.  Comrn.  391,  392 ;  Davies  v.  Powell,  Willes,  46 ;  Bracton,  L. 
2,  c.  1. 


CH.  V.]  THE   SUBJECT   OP   SALE.  197 

he  also  intends  to  abandon  all  claim  to  them,  and  he  loses  his 
right  to  them.1 

§  212.  Where  animals  feroe  naturce  are  tamed,  however,  a 
temporary  departure  would  not  deprive  the  owner  of  his  right, 
so  long  as  their  animus  revertendi  remained.2  If,  therefore, 
any  person  have  tamed  creatures,  which  are  wont  to  come  and 
go,  and  to  leave  his  confines  and  return  at  their  pleasure,  their 
absence  and  departure  do  not  destroy  his  property.  *  Thus,  a 
tame  hawk,  while  he  is  pursuing  his  quarry  in  the  owner's 
presence,  and  is  free  to  go  as  he  may  please,  is  nevertheless 
the  property  of  the  original  owner.  Yet  if  tamed  animals, 
which  are  accustomed  to  come  and  go,  stray  away  and  be  ab- 
sent for  an  unusual  and  very  great  length  of  time,  without  any 
knowledge  on  the  part  of  the  owner  of  their  whereabouts,  so 
that  he  abandons  all  reasonable  hope  of  recovering  them,  they 
become  common,  and  are  the  property  of  any  person  who  re- 
takes them.3 

§  213.  In  the  second  place,  the  vendor  of  creatures  feras 
naturce  may  have  acquired  a  property  therein  propter  impoten- 
tiam,  —  as,  where  hawks,  or  herons,  or  birds  or  creatures  of 
any  kind,  build  nests  or  burrows  in  his  land,  and  have  young 
there ;  in  which  case  he  has  a  qualified  property  in  the  young 
so  long  as  they  are  unable  to  fly  or  run  away,  but  he  loses  it 
by  their  departure.4 

§  214.  Again,  a  qualified  property  in  wild  animals  may  be 
acquired  per  privilegium  ;  that  is,  a  person  may  have  an  ex- 
clusive privilege  of  hunting,  taking,  or  killing  them  within  cer- 
tain limits,  as  by  reason  of  a  park  or  warren.  But  it  is  said, 
that  in  such  cases,  he  has  no  property  in  the  animals,  but  only 

1  Inst.  Lib.  2,  tit.  1,  15 ;  Bracton,  L.  2,  c.  1 ;  Finch,  L.  2,  c.  17 ;  Case 
of  Swans,  7  Rep.  17;  2  Black.  Comm.  391,  392. 

2  Inst.  Lib.  2,  tit.  1,  15;  Bracton,  L.  2,  c.  1,  p.  9;  Case  of  Swans,  7 
Rep.  17. 

3  Inst.  Lib.  2,  tit.  1,  15;  Ross  on  Vendors,  172,  173. 

4  Case  of  Swans,  7  Rep.  17;  2  Black.  Comm.  394;  Ross  on  Vendors, 
178. 
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in  the  privilege  ;  and,  therefore,  the  privilege  alone  can  be  made 
the  subject  of  sale.1 

§  215.  In  the  third  place,  a  person  may  make  a  valid  sale 
of  creatures  and  things,  in  which  he  has  a  qualified  property, 
ratione  soli  ;  as,  in  the  wild  fishes  which  swim  in  that  part  of 
a  river,  or  brook,  which  runs  through  his  ground  ;  or,  in  the 
honey  which  is  made  by  wild  bees  in  his  woods.2  It  has  been 
doubted,  however,  whether  the  bees  themselves  are  wild,  and 
belong  to  the  owner  ratione  soli,  or  whether  they  must  be  re- 
claimed and  hived,  and  belong  to  him  propter  industriam,  —  it 
being  agreed,  that  a  qualified  property  in  them  may  legally 
exist.  Puffendorf  thought  that  they  were  wild.3  Pliny  thought 
that  they  were  neither  wild  nor  tame  ; 4  and  in  the  Roman  law 
they  were  distinguished  into  wild  and  tame.6  The  best  opin- 
ion is,  that  wild  bees,  while  they  are  on  a  person's  land  are  his 
property  ratione  soli,  and  after  he  has  reclaimed  and  hived 
them,  they  belong  to  him  propter  industriam.Q  After  they  are 
reclaimed  and  hived,  therefore,  by  any  person,  they  become  his 
property,  which  he  only  loses  by  his  abandonment  of  claim,  or 
neglect  of  pursuit,  and  not  by  their  mere  departure.7 

1  Case  of  Swans,  7  Rep.  17 ;  3  H.  VI.,  55,  6;  Ross  on  Vendors,  178. 

2  2  Black.  Comm.  393 ;  Brooke's  Abridg.  tit.  Propertie,  37. 

3  Puffendorf,  L.  4,  c.  6,  §  5.  4  Hist.  Nat.  1.  11,  c.  5. 
6  Dig.  L.  47,  t.  2,  1.  26. 

6  Inst.  Lib.  2,  tit.  1,  §  14 ;  Brae.  Lib.  2,  c.  1,  §  3 ;  Quinc.  Orat.  Decl. 
13 ;  Ross  on  Vendors,  178.  7  Ibid. 
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CHAPTER  VI. 

THE   PRICE. 

§  216.  THE  subject  which  next  presents  itself  to  our  consid- 
eration, is  the  price,  —  for  when  there  are  competent  parties, 
mutually  consenting  to  purchase  and  sell  a  commodity,  which 
is  properly  a  subject  of  sale,  the  next  question  to  be  determined 
between  them,  relates  to  the  price.  In  this  respect  the  first 
rule  is  that  no  sale  can  take  place  without  a  price  ;  sine  pretio 
nulla  venditio  est.  If  there  be  no  valuable  consideration  to  sup- 
port a  voluntary  surrender  of  goods  by  the  real  owner  to  another 
person,  the  transaction  is  called  a  gift,  and  is  not  governed  by 
the  rules  relating  to  sale. 

§  217.  There  are  three  qualities  requisite  to  constitute  a 
legal  price,  such  as  is  required  in  a  contract  of  sale.  1st.  It 
must  be  money,  or  its  negotiable  representative.  2d.  It  must 
be  certain  and  definite,  or  capable  of  being  rendered  definite. 
3d.  It  must  be  an  actual  price,  seriously  intended  to  be 
exacted. 

§•  218.  In  the  first  place,  the  price  must  be  in  money,  or  in 
its  negotiable  representative,  —  bills  of  exchange,  or  promis- 
sory notes,  or  checks,  —  for  if  one  article  be  exchanged  for 
another,  a  barter  is  made,  but  not  a  sale.1  Both  transactions 
are,  however,  governed  by  the  same  general  rules  of  law.  The 
contract  does  nt>t,  however,  lose  its  character  of  a  sale,  if,  after 
its  execution,  the  seller  agree  with  the  purchaser  to  receive 

1  See  Mitchell  v.  Gile,  12  N.  Hamp.  390;  Loomis  v.  Wainwright,  21 
Vermont,  520.  Proof  of  an  exchange  will  not  support  an  averment  of  a 
sale  of  goods.  Vail  v.  Strong,  10  Vermont,  457.  [It  is  a  **  sale  "  of  spirit- 
uous liquors  within  the  meaning  of  the  law,  to  transfer  them  in  payment  for 
a  horse  sold  at  the  time  of  such  transfer.  Howard  v.  Harris,  7  Allen,  297.] 
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something  else  than  money  in  payment,  as  a  substitute  for  the 
price  originally  agreed  upon  ;  for  it  is  not  the  actual  payment 
of  a  price,  but  the  agreement  to  pay  a  price,  that  is  requisite  to 
constitute  a  sale.  Non  enim  pretii  numeratio,  sed  conventio 
perficit  emptionem. 

§  219.  Where  a  bill  of  exchange,  or  a  promissory  note,  is 
taken  in  payment,  the  rule  of  law  is,  that  it  does  not  operate 
as  an  absolute  payment  or  extinguishment  of  the  debt,  unless 
by  the  express  agreement  of  the  parties ;  but  only  as  a  con- 
ditional payment,  operating  to  suspend  the  right  of  the  party 
to  sue  for  the  debt  until  the  maturity  thereof,  and  to  restrict 
his  right,  as  to  indorsers,  to  that  of  a  simple  holder  of  the  note 
or  bill.1  The  rule  is,  however,  founded  upon  a  mere  presump- 
tion of  the  supposed  intention  of  the  parties,  and  may  be 
rebutted  by  proof  of  a  contrary  intention,  growing  out  of  an 
express  agreement,  or  one  arising,  by  implication,  from  the 
circumstances  of  the  case.2  Where  there  is  no  such  agree- 
ment, the  holder's  right  to  sue  on  the  original  contract  is  in 
abeyance,  during  the  currency  of  the  note  or  bill ;  but  upon 
dishonor  thereof,  his  right  revives.3  The  holder  is,  however, 

1  Kendrick  v.  Lomax,   2  Cromp.  &  Jerv.  405;  Soward  v.   Palmer,  2 
Moore,  274 ;  Puckford  v.  Maxwell,  6  T.  R.  52 ;  Owenson  v.  Morse,  7  T. 
R.  64 ;  Peter  v.  Beverly,  10  Peters,  567 ;  Sheehy  v.  Mandeville,  6  Cranch, 
253 ;  Wallace  v.  Agry,  4  Mason,  342 ;  Van  Ostrand  v.  Reed,  1  Wendell, 
424 ;  Story  on  Promissory  Notes,  §  104,  438.     Whether  a  note  was  given 
and  received  as  payment  is  a  question  for  the  jury.    Johnson  v.  Cleaves,  15 
N.  Hamp.  332;  Coburn  v.  Odell,  10  Foster  (N.  H.),  540,  557;  Bonnell  v. 
Chamberlin,  26  Conn.  487.     In  Connecticut,  peculiar  importance  has  been 
attached  to  a  receipt,  which  expresses  that  the  note  is  given  in  full  payment, 
as  evidence  of  an  agreement  that  the  note  is  received  in  payment  of  the 
amount.     Bonnell  v.  Chamberlin,  ubi  supra.     But  it  has  been  held  that  the 
words  "  in  payment  of  the  above  amount,"  in  a  receipt  f(5r  a  note  or  bill,  do 
not  imply  an  extinguishment  of  the  account.     Glenn  v.  Smith,  2  Gill  & 
Johns.  493.     See,  also,  Chitty  on  Contr.  (ed.  1860)  848. 

2  Ibid. ;  Wallace  v.  Agry,  4  Mason,  336. 

3  Puckford  v.  Maxwell,  6  T.  R.  52 ;  Owenson  v.  Morse,  7  T.  R.  64 ; 
Butler  v.  Haight,  8  Wendell,  535 ;  Chitty  on  Contr.  (ed.  1860)  465,  847 ; 
Per  Cur.   in  Crowe  v.   Clay,   9  Exch.   604,   608;  Per  Pollock,  L.  C.  B., 
Griffiths  v;  Owen,  13  Mees.  &  W.  58 ;  Per  Alderson,  B.,  James  v.  Williams, 
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bound  to  perform  all  the  duties  growing  out  of  his  position 
as  holder,  or  indorser,  or  he  cannot  recover.1  But  in  some  of 
the  American  States,  the  doctrine  obtains,  that  the  taking  a 
[negotiable] 2  promissory  note  or  bill  of  exchange,  is  primd 
facie  to  be  deemed  an  absolute  payment,  although  this  pre- 
sumption may  be  rebutted  ; 3  the  ordinary  rule  of  the  Common 
Law,  that  a  promissory  note  or  bill  of  exchange  is  primd  facie 
a  conditional  payment  only,  being  entirely  reversed. 

§  220.  In  the  second  place,  the  price  must  either  be  certain 
and  definite,  or  must  be  susceptible  of  ascertainment  by  means 
of  some  mode  of  calculation,  or  some  criterion  prescribed  in 
the  contract,  so  as  to  render  farther  negotiation  in  regard  to 
it  unnecessary  between  the  parties.4  Thus,  the  price  may  be 
left  to  the  decision  of  a  third  person,  and  this  will  be  suffi-. 
cient ;  provided,  that  such  person  accept  the  duty,  and  actu- 
ally perform  it.5  If,  however,  he  refuse  to  fix  the  price,  or  if 
he  agree  to  fix  it,  but  die  before  so  doing,  no  sale  will  be 

13  Mees.  &  W.  828,  833;  Sayer  v.  Wagstaff,   5  Beavan,  415;  Simon  v. 
Lloyd,  2  Cr.  M.  &  R.  187. 

1  Kendrick  v.  Lomax,  2  Cromp.   &  Jerv.  405;  Soward  v.  Palmer,  2 
Moore,  274;  Smith  v.  Wilson,  Andr.  187;  Bridges  v.  Berry,  3  Taunt.  130. 

2  [It  is  essential  that  the  note  be  negotiable,  6  Mass.  358 ;  9  Pick.  54 ; 
12  Maine,  381 ;  15  Id.  349 ;  31  Vt.  516.] 

3  It  is  so  held  in  Massachusetts,  in  Thatcher  v.  Dinsmore,  5  Mass.  299 ; 
Reed  v.  Upton,  10  Pick.  525 ;  West  Boylston  Manuf.  Co.  v.  Searle,  15  Pick. 
230;  Chapman  v.  Durant,  10  Mass.  51,  and  note,  Rand's  ed. ;  Chapman  v. 
Searle,  3  Pick.  45  ;  and  in  Vermont,  in  Hutchins  v.  Olcutt,  4  Vermont,  549  ; 
Curtis  v.  Ingham,  2  Vermont,  287 ;  Ferrey  v.  Baxter,   13  Vermont,  452 ; 
and  in  Maine,  in  Varner  v.  Nobleborough,  2  Greenl.  121 ;  Descadillas  v. 
Harris,  8  Greenl.  298  [Ward  v.  Bourne,  56  Maine,  161  (1868)  ;  Paine  v. 
Dwinel,  53  Maine,  52  (1865)  ;]  and  in  Louisiana,  in  Hunt  v.  Boyd.  2  Miller 
(Louis.),  109.     So  in  Arkansas.     Camp  v.  Gullett,  2  English,  524;  Costar 
v.  Davies,  3  English,  213.     It  is  a  question  of  fact,  on  the  evidence,  whether 
the  promissory  note  given  on  the  one  hand  and  accepted  on  the  other,  was 
in  satisfaction  and  discharge  of  the  original  debt.     Per  Shaw,  C.  J.,  in 
Melledge  v.  Boston  Iron  Co.,  5  Gushing,  158,  170.    [See  also  Curtis  v. 
Hubbard,  9  Met.  328.] 

4  See  Cunningham  v.  Ashbrook,  20  Mis.  553 ;  McCandlish  v.  Newman, 
22  Penn.  State,  460;  [Joyce  v.  Swann,  17  C.  B.  (N.  S.)  83  (1864).] 

5  See  Brown  v.  Bellows,  4  Pick.  198 ;  Flagg  v.  Mann,  2  Sumner,  C.  C. 
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made  ;  unless,  upon  further  agreement  between  the  parties, 
the  price  be  otherwise  fixed.  If  the  valuation  of  such  third 
person  be  grossly  and  manifestly  unjust  and  extravagant,  it 
would  seem,  that  the  parties  would  not  be  bound  thereby,  at 
least  in  Equity,  since,  as  their  agreement  proceeded  upon  the 
supposition  that  the  estimate  of  such  person  would  be  fair 
and  just,  to  require  them  to  abide  thereby  would  be  to  sub- 
ject them  to  imposition  and  injury.1  The  estimate  must, 
however,  be  grossly  and  manifestly  incorrect  and  improper,  in 
order  to  absolve  the  parties  from  the  decision ;  for  as  the 
value  of  things  is  very  variable  and  dependent  upon  caprice, 
a  valuation,  in  respect  to  which  there  is  a  mere  difference  of 
opinion,  would  not  be  sufficient  to  entitle  either  party  to  with- 
draw from  his  agreement.  Again,  the  price  may  be  fixed  by 
reference  to  the  price  asked  by  a  third  person  for  a  similar 
commodity  ;  or,  if  the  sale  be  executory,  it  will  be  sufficient 
to  leave  the  price  to  be  determined  by  the  market  value  at  a 
certain  future  day ;  or  by  the  price  at  which  a  neighbor  shall 
then  sell.2  Thus,  in  the  province  of  Orleans,  it  is  customary 
for  one  vintner  to  make  a  sale  of  the  wine  of  the  coming 
harvest,  at  the  price  which  his  neighbors  may  demand  for 
theirs  ;  nor  in  such  case  does  it  make  any  difference,  that  the 
neighbors  sell  at  different  prices,  since  the  average  price  would 
then  be  considered  as  intended.  So,  also,  a  sale  may  be  made  of 
an  article  for  what  it  is  worth  ;  if,  in  such  a  case,  the  worth  can 
be  settled  satisfactorily  to  both  parties  by  reference  to  experts.3 

539  ;  Per  Pollard,  J.,  14  H.  VIII.  17,  b ;  Cunningham  v.  Ashbrook,  20  Mis. 
553  ;  [Clarke  v.  Westroppe,  18  C.  B.  765]. 

1  Vinn.  in  Inst.  lib.  3,  tit.  24,  p.  612;  Pothier,  Contrat  de  Vente,  No. 
24;  Stair,  131;  Brown  on  Sales,  p.  149,  n.  202;  Voet,  ad  Pand.   lib.  18, 
tit.  1,  §  23 ;  Noodt,  torn.  2,  p.  390,  391 ;  Huber.  ad  Inst.  lib.  3,  tit.  24, 
§  6;  Bell,  Illust.  Law  of  Scot.  §  92,  p.  95,  96. 

2  See  Rourke  v.  Bullens,  8  Gray,  549,  cited  and  stated  post,  §  220  a. 

3  These  are  the  rules  of  the  Roman  and  Scottish  law  in  regard  to  which 
there  have  been  no  English  decisions,  but  which  approve   themselves  to 
common  sense,  and,  therefore,  are  not  unworthy  of  the  countenance  of  the 
Common  Law.     In  addition  thereto,  by  the  Roman  and  Scottish  laws  the 
rule  obtains,  that  the  price  cannot  be  lawfully  left  to  one  of  the  parties  to  be 
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§  220  a.  Where  the  contract  of  sale  itself  provides  a  method 
of  determining  the  price  of  a  specific  article  at  the  value  it 
may  bear  at  some  future  time  upon  some  increase  of  its  bulk 
and  value,  but  does  not  provide  or  contemplate  any  mode  of 
fixing  the  present  price  of  the  article,  which  is  the  subject  of 
the  sale,  and  such  present  price  cannot  be  determined,  the 
property  does  not  pass  by  the  contract.  The  contract  in  such 
a  case  is  executory  —  for  a  future,  and  not  for  a  present,  sale.1 

§  220  b.  So  long  as  any  thing  retfiains  to  be  done,  as  be- 
tween the  seller  and  purchaser,  for  the  purpose  of  ascertaining 
the  price  of  the  article  which  is  the  subject-matter  of  the  con- 
tract, the  right  of  property  and  the  risk  of  loss, are  not  altered.2 

fixed,  and  that  no  valid  sale  can  occur,  when  the  price  is  agreed  to  be  what- 
ever sum  the  seller  shall  be  offered  by  any  third  party.  The  ground,  upon 
which  the  latter  rule  is  adopted,  is  stated  by  Pothier  to  be,  "  that  any  dif- 
ferent one  would  give  rise  to  many  frauds.  The  buyer,  in  order  to  obtain 
the  thing  for  a  small  sum,  might  bring  forward  a  person  to  offer  a  mean 
price,  and  the  seller,  with  a  view  to  obtain  a  large  sum,  might  interpose  an 
offer  of  a  high  price  in  the  same  manner.  Besides,  if  the  seller  should  be 
unwilling  to  abide  by  the  contract,  he  might  conceal  from  the  buyer  the 
offers  which  had  been  made  to  him."  Pothier,  Contrat»de  Vente,  No.  27; 
Brown  on  Sales,  p.  150,  n.  204,  205 ;  Vinn.  ad  Inst.  3,  24,  p.  612,  §  3  ; 
Voet,  ad  Pand.  18,  1,  §23;  Ersk.  3,  4;  Stair,  131;  Bell,  Illust.- Law  of 
Scot.  §  92,  p.  95,  96.  See  Hoadly  v.  M'Laine,  10  Bing.  487 ;  Acebal  v. 
Levy,  10  Bing.  382. 

1  Rourke  v.  Bullens,  8  Gray,  549.     In  this  case,  there  was  a  contract  for 
the  sale  of  a  hog  on  credit,  to  be  kept  by  the  vendor  until  the  purchaser 
should  call  for  it,  and  then  to  be  paid  for  at  its  market  price  according  to  its 
then  weight,  after  which  the  parties  went  together  to  the  pen  where  the  hog 
was,  and  the  purchaser  directed  the  vendor  to  keep  it  well,  and  the  latter 
assented.     Here  no  price  was  fixed  or  contemplated  as  on  a  present  sale  of 
the  hog,  and  of  course  under  the  contract  there  was  no  present  sale.     [But 
the  actual  decision  seemed  to  have  turned  upon  the  point  that  there  was  no 
sufficient  delivery  to  the  first  purchaser  as  against  a  subsequent  purchaser 
to  whom  actual  delivery  was  made.     And  see  a  similar  decision  in  2  Crawf. 
&  Dix.  416.] 

2  As  hay  to  be  weighed  out  of  a  mow.     Davis  v.  Hill,  3  N.  Hamp.  382. 
Timber  to  be  measured.     McDonald  v.  Hewett,  15  Johns.  349.     Property 
to  be  put  into  a  marketable  condition  and  then  weighed.     Ward  v.  Shaw,  7 
Wendell,  404.     Carpeting  sent  to  the  house  of  purchaser  in  the  roll  to  be 
cut  from.    Andrew  v.  Dieterich,  14  Wendell,  31.    See  post,  §  296.     [Joyce 
v.  Swann,  17  C.  B.  (N.  S.)  83  (1864).] 
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Thus  it  has  been  said :  "  If  I  sell  you  all  my  corn  for  12d.  per 
bushel,  you  may  not  take  it  before  it  is  measured,  whereby 
the  number  of  bushels  may  be  known,  and  also  the  certainty 
of  the  sum  which  is  to  be  paid  for  it,  so  that  before  the  cer- 
tainty is  known  it  cannot  be  adjudged  any  good  contract  or 
agreement."  1  A  contract  of  sale  was  entered  into  in  the  fol- 
lowing terms :  "  I  have  this  day  sold  the  bark  stacked  at  Red- 
brook,  at  <£9  5s.  per  ton  of  21  cwt.  to  Hezekiah  Swift,  which 
he  agrees  to  take,  and  pay  for  it  .on  the  30th  of  November." 
This  contract  was  signed  by  the  seller  and  purchaser,  and  two 
persons  were  appointed  by  them  to  see  the  bark  weighed. 
Eight  tons  14  cwt.  of  the  bark  were  weighed  and  delivered 
in  the  presence  of  the  appointed  parties,  within  a  few  days 
after  the  signing  of  the  contract ;  but  before  the  residue  was 
weighed,  a  high  flood  arose  and  injured  it,  whereupon  the 
purchaser  tendered  payment  of  the  eight  tons  14  cwt.  which 
had  been  weighed,  and  refused  to  take  and  pay  for  the  re- 
mainder ;  and  it  was  held,  that  the  right  of  property  in  the 
unweighed  residue  had  not  been  altered,  neither  consequently 
had  the  risk  of  loss ;  and  that  no  action  for  the  price  could  be 
sustained  against  the  purchaser.2 

220  c.  "  So,"  observed  Pothier,  "  if  the  sale  is  of  all  the  mer- 
chandise or  corn  stored  in  a  particular  granary  at  so  much  per 
thousand  weight  or  so  much  a  quarter,  the  sale  is  not  con- 
sidered to  be  perfect,  and  the  things  sold  are  not  at  the  risk 
of  the  buyer,  so  long  as  they  have  not  been  weighed  or  meas- 
ured ;  for  up  to  that  time,  the  quantity  has  not  been  ascer- 
tained, and  the  price  being  determined  only  by  each  thousand 
weight  that  shall  be  weighed,  or  each  quarter  that  shall  be 
measured,  there  is  no  ascertained  price  until  the  weighing  or 
measuring  shall  have  been  accomplished,  and  the  sale  conse- 
quently, before  that  time,  is  not  sufficiently  perfected  for  the 

1  Sharington  v.  Strotton,  Plowd.  298. 

2  Simmons  v.  Swift,  8  D.  &  R.  703 ;  S.  C.,  5  Barn.  &  -Ores.  862 ;  Han- 
son t).  Meyer,  6  East,  627  ;  Zagury  v.  Furnell,  2  Camp.  239 ;  Logan  v.  Le 
Mesurier,  11  Jur.  1091. 
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risk  of  the  things  sold  to  belong  to  the  buyer,  and  he  ought 
not  to  be  charged  with  it  until  the  weighing  and  measuring 
have  been  accomplished."  l  But  the  distinction  must  be  ob- 
served between  a  sale  by  measure  or  weight  requiring  the 
weighing  or  measuring  to  be  accomplished  for  the  purpose  of 
determining  and  fixing  the  price,  and  the  sale  of  specific  goods 
in  the  lump  at  an  ascertained  price,  accompanied  with  a  rep- 
resentation or  warranty  of  the  weight  or  quantity.  Thus,  if 
the  whole  of  a  commodity  be  sold,  and  the  quantity  is  known 
and  the  price  is  ascertained  and  settled,  and  the  weighing  or 
measuring  is  necessary  only  for  the  purpose  of  satisfying  the 
purchaser  that  he  has  got  the  quantity  bargained  for,  and  not 
for  the  purpose  of  determining  the  price  to  be  paid  for  it,  there 
is  a  perfect  and  complete  sale,  and  the  right  of  property  is 
transferred  to  the  purchaser  as  soon  as  the  bargain  has  been 
concluded.2  If  certain  specific  cases,  bales,  or  packages  of 
goods  are  sold  in  the  lump,  at  the  customary  and  reasonable 
price  paid  for  such  articles,  the  price  is  sufficiently  ascertained, 
and  the  right  of  property  will  pass  although  no  definite  sum 
has  been  agreed  upon,  nor  the  time  or  mode  of  payment  has 
been  specified.3 

§  221.  Where  nothing  is  said  by  either  party  concerning 
the  price,  the  law  implies,  in  case  the  contract  is  executed, 
and  the  goods  sold  are  accepted,  that  the  purchaser  agrees  to 
give  their  reasonable  worth,  which  is  presumed  to  be  their  mar- 
ket value  at  the  time.4  But  it  seems  questionable,  whether 

1  Pothier,  Contrat  de  Vente,  No.  309;  Dig.  lib.  18,  tit.  1,  Lex.  35. 

2  Swanwick  v.  Sothern,  9  Adol.  &  El.  900 ;  Pothier,  Contrat  de  Vente, 
No.  310.     See  Tansley  v.  Turner,  2  Scott,  241 ;  S.  C.,  2  Bing.  (N.  S.)  151. 

3  Valpy  v.  Gibson,  4  Com.  B.  837 ;  S.  C.,  16  Law  J.  C.  P.  248. 

4  Hoadly  v.  M'Laine,  10  Bing.  487.     In  this  case,  Ch.  Justice  Tindal,  in 
delivering  the  opinion,  said:  "It  is  clear,  that  a  contract  for  the  sale  of  a 
commodity,  in  which  the  price  is  left  uncertain,  is,  in  law,  a  contract  for 
what  the  goods  shall  be  found  to  be  reasonably  worth.     What  is  implied  by 
law  is  as  strong  to  bind  the  parties,  as  if  it  were  under  their  hand.     This  is 
a  contract,  in  which  the  parties  are  silent  as  to  price,  and  therefore,  leave 
it  to  the  law  to  ascertain  what  the  commodity  contracted  for  is  reasonably 
worth."    Acebal  v.  Levy,  10  Bing.  382. 
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the  same  presumption  would  always  be  created  by  the  mere 
silence  of  the  parties  as  to  the  price,  where  the  contract  is 
only  executory,  and  the  goods  are  still  in  the  possession  and 
under  the  control  of  the  seller,  unless  there  be  other  circum- 
stances tending  to  create  the  same  presumption.1  Where  the 
contract  is  to  supply  goods  at  a  reasonable  price,  such  a  price 
is  implied,  as  a  jury,  upon  the  trial  of  the  cause,  shall,  under 
all  the  circumstances,  decide  to  be  reasonable,  and  not  in  all 
cases  the  current  price  of  the  commodity  at  the  time  when, 
and  place  where,  the  goods  are  delivered  ;  for  such  price  may, 
by  accidental  circumstances,  be  rendered  highly  unreasonable 
within  the  meaning  of  the  purchaser.  Thus,  if  a  cargo  of 
merchandise  be  ordered,  some  time  must  elapse  before  the 
order  can  reach  the  other  party,  and  before  he  can  procure  the 
goods  ;  and  if,  in  the  intermediate  time,  the  market  price  be 
unreasonably  enhanced  from  accidental  circumstances,  as  from 
a  blockade,  or  tempest,  or  speculative  mania,  or  from  any 
other  cause,  the  market  price  would  furnish  no  test  to  the  rea- 
sonableness of  the  price.2 

§  222.  If  no  price  be  stated  in  a  memorandum  required  by 
the  statute  of  frauds,  the  current  price  will  be  presumed  to 
have  been  intended ;  yet  if '  it  be  shown  by  parol  evidence, 
that  a  specific  price  was  really  fixed,  the  seller  cannot,  on 
producing  a  memorandum  in  writing  of  the  sale,  which  is 
altogether  silent  as  to  price,  recover  on  a  quantum  valuit.B 

§  223.  In  the  third  place,  the  price  must  be  an  actual  one, 
which  the  vendor  intends  seriously  to  exact,  and  the  vendee 
seriously  intends  to  pay.  If,  therefore,  by.  the  terms  of  the 
contract,  the  buyer  is  to  be  absolved  from  payment,  there  will 
be  no  perfect  sale,  but  merely  a  gift,  however  formal  the  in- 

1  Acebal  v.  Levy,  10  Bing.  382 ;  Webber  v.  Tivill,  2  Saund.  121,  note  2, 
by  Serg't  Williams. 

2  Acebal  v.  Levy,  10  Bing.  382. 

3  Elmore  v.  Kingscote,  5  Barn.  &  Cres.  583 ;  Post,  §  257,  note,  §  270 ; 
Ide  v.  Stanton,  15  Vermont,  691 ;  Smith  v.  Arnold,  5  Mason,  416 ;  Buell  v. 
Pickwell,  1  Williams  (Vt.),  167;  Adams  v.  M'Millan,  7  Porter,  73;  Soles 
v.  Hickman,  20  Penn.  State,  180. 
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strument  may  be,  by  which  the  sale  is  effected.  Thus,  if  a 
husband  should  execute  any  formal  instrument  of  sale  of  any 
chattel  personal  to  his  wife,  for  the  purpose  of  making  it  ir- 
revocable, and  putting  it  out  of  the  reach  of  his  creditors,  but 
with  the  understanding,  that  she  was  not  to  pay  for  it,  no  sale 
would  take  place.  So,  also,  if  a  party  should,  under  pretence 
of  making  a  sale,  in  reality  make  a  loan,  it  would  merely  be 
considered  as  a  loan,  although  it  were  made  with  all  the  for- 
malities of  a  sale.  Thus,  if  a  party  should  make  the  contract 
of  mohatra,  by  selling  on  credit  for  a  certain  sum,  and  then 
repurchasing  for  a  smaller  sum  and  paying  in  ready  money, 
the  transaction  would  be  treated  merely  as  a  loan ;  and  if  it 
were  made  for  the  purpose  of  avoiding  any  legal  objection  as 
a  loan,  it  would  be  void.1  So,  also,  if  a  debtor  make  a  bill  of 
sale  of  goods  to  a  creditor,  greatly  more  than  sufficient  to  in- 
demnify him  for  his  claim,  and  for  the  purpose  of  putting  the 
goods  out  of  the  reach  of  other  creditors,  the  bill  of  sale 
would  pass  no  more  goods  than  would  be  a  fair  equivalent 
for  the  debt.2 

§  224.  Mere  inadequacy  of  price  affords  no  ground  to  set 
aside  a  sale,  unless  it  be  of  so  gross  a  nature,  and  given  under 
such  circumstances,  as  to  afford  a  necessary  presumption  of 
fraud  or  imposition,  —  as  where  it  indicates  undue  advantage 
taken,  or  influence  exerted  on  an  imbecile  or  weak-minded 
person  ;  or,  unless  it  manifestly  indicates  mistake,  and  then  a 
Court  of  Equity  will  grant  relief.3  The  general  rule  is,  that 

1  Post,  §  517 ;  Pothier,  Contrat  de  Vente,  No.  38. 

2  Post,  §  517. 

3  Story,  Eq.  Jurisp.  §  244,  245 ;  Nott  v.  Hill,  1  Vern.  167 ;  2  Vern.  26 ; 
Griffith  v.  Spratley,  1  Cox,  383  ;  Butler  v.  Haskell,  4  Des.  (S.  C.)  Eq.  651 ; 
Copis  v.  Middleton,  2  Madd.  Ch.  410 ;  Osgood  v.  Franklin,  2  Johns.  Ch. 
23,  24;  Robinson  v.  Schly,  6  Geo.  515;  Taylor  v.  Eckford,  11  Sm.  & 
Marsh.  21 ;  Waller  v.  Cralle,  8  B.  Monroe,  11 ;  Stewart  v.  State,  2  Harr. 
&  Gill,  114;  Hubbard  v.  Coolidge,  1  Metcalf,  93;  Bedel  v.  Loomis,  11  N. 
Hamp.  9 ;  Follett  v.  Rose,  3  McLean,  332 ;  Johnson  v.  Titus,  2  Hill,  606 ; 
[Duncan  v.  Sanders,  50  111.  475  (1869).] 
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any  bond  fide  consideration,  however  slight,  which  works  any 
benefit  to  the  one  party,  or  any  injury  to  the  other,  is  sufficient 
to  support  a  contract,  in  which  there  are  no  elements  of 
fraud.1  It  is  not  necessary,  that  the  price  should  be  a  precise 
equivalent  in  value  for  the  article  purchased  ;  but  only  that  it 
should  not  be  unreasonably  small  or  merely  nominal.2  For  a 
person  is  not  to  be  precluded  from  his  privilege  of  selling  or 
purchasing  at  a  price  below  the  actual  value  of  the  goods 
sold,  if  no  fraud  or  deception  of  any  kind  be  practised.  In- 
deed, however  small  the  price  may  be,  if  it  be  an  actual  price, 
and  not  merely  a  nominal  one,  it  will  be  sufficient  as  between 
the  parties ;  although,  if  the  transaction  be  of  such  a  nature, 
and  be  made  under  such  circumstances,  as  to  indicate  a  pur- 
pose of  defrauding  creditors,  or  of  giving  color  to  an  improper 
transaction,3  the  person  or  persons  injured  thereby  might 
have  relief  as  against  the  parties,  and  claim  to  have  the 
contract  set  aside. 

§  225.  In  order  to  entitle  the  vendee  to  take  the  goods 
which  he  has  bargained  for,  he  is  bound  (unless  there  be  a 
special  contract  to  the  contrary,  as  if  the  goods  be  sold  upon 
credit)  to  tender  the  whole  price  to  the  vendor,  in  order  to 
entitle  himself  to  any  portion  of  the  goods,  and  he  cannot,  by 
tendering  a  part  of  the  price,  claim  to  take  a  corresponding 
portion  of  the  goods.  But  if  credit  be  given  expressly  or  im- 
pliedly,  as,  if  a  bill  of  exchange  or  promissory  note  be  taken 

1  Powell  v.  Brown,  3  Johns.  100 ;  Townsley  v.  Sumrall,  2  Peters,  182 ; 
Lemnster  v.  Burckhart,  2  Bibb,  30;  Seaman  v.  Seaman,  12  Wendell,  381; 
Handle'  v.  Harris,  6  Yerger,  508  ;  Sampson  v.  Swift,  11  Vermont,  315  ;  Hub- 
bard  v.  Coolidge,  1  Metcalf,  93 ;  Chick  v.  Trevett,  20  Maine,  462  ;   [Leonard 
v.  Peoples,  30  Geo.  61;  Carman  v.  Page,  6  Jones,  Eq.  37]. 

2  The  rule  of  the  Scottish  and  Civil  Law  of  France  is  similar.     Brown  on 
Sales,  p.  147,  148,  §  199,  200;  Pothier,  Contrat  de  Vente,  No.  20.    By  the 
Roman  law,  a  sale  for  one-half  the  value  of  the  property  might  be  set  aside 
for  inadequacy.     1  Domat,  Civ.  Law,  B.  1,  tit.  2,  §  3,  9,  art.  1 ;  Heinecc. 
Elem.  B.  1,  ch.  13,  §  352;  Id.  §  359;  Cod.  Lib.  4,  tit.  44,  1.  2,  9. 

3  Comyns's  Dig.  Action  on  the  Case,  Assumpsit  B.  1 ;  Forth  v.  Stanton, 
1  Saund.  211,  n.  1,  2;  Miller  v.  Drake,  1  Caines,  Gas.  45. 
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in  payment  by  the  vendor,1  —  he  is  bound  to  deliver  up  the 
goods  immediately  upon  application  by  the  vendee.2 

§  226.  Where  the  property  has  once  passed  to  the  vendee, 
the  failure  of  the  purchaser  to  pay  the  price,  according  to  the 
terms  of  the  agreement,  does  not  entitle  the  vendor  to  rescind 
the  bargain  ;  but  only  to  bring  the  special  action  for  damages. 
Although,  therefore,  the  goods  should  remain  in  the  custody 
of  the  vendor,  his  right,  in  such  a  case,  would  be  merely  a 
right  of  lien,  as  far  as  the  specific  goods  were  concerned. 
Thus,  where  the  following  contract  was  made :  "  April  23, 
1838,  sold  to  Mr.  John  Martindale,  of  Cottenham,  six  oat- 
stacks  for  <£85.  John  Smith  gives  John  Martindale  liberty  to 
let  the  stacks  stand,  if  he  thinks  fit,  until  the  middle  of  August 
next ;  and  John  Martindale  is  to  pay  to  John  Smith  for  the 
stacks,  in  twelve  weeks  from  the  date  hereof,"  and  this  agree- 
ment was  signed  by  the  parties  ;  and  the  plaintiff  did  not  pay 
at  the  appointed  time,  but  afterwards  tendered  payment  to 
the  defendant,  which  the  latter  refused,  and  sold  the  goods ; 
and  the  plaintiff  brought  trover  against  him,  he  was  held  to 
be  entitled  to  recover.  The  Court,  in  this  case,  cited  with 
approbation  the  rule  of  the  Civil  Law,  as  stated  by  Pothier, 
that  a  purchaser's  delay  in  paying  the  price  does  not  give  the 
vendor  a  right  to  require  a  dissolution  of  the  contract ;  and 
went  on  to  say,  that  the  vendor's  right  to  detain  the  thing 
sold  against  the  purchaser,  was  a  mere  right  of  lien  until  the 
price  is  paid,  and  not  a  right  to  rescind  the  bargain.3 

1  [Harlow  v.  Sass,  38  Missouri,  34.] 

2  As  to  the  obligations  of  the  vendee  in  paying  the  price,  see  post, 
§  403 ;  Brown  on  Sales,  §  307,  p.  210 ;  Hoadly  v.  M'Laine,  10  Bing.  512 ; 
Conway  v.  Bush,  4Barbour  (S.  C.), 565 ;  McDonalds.  Hewett,  15  Johns.  399. 

3  Martindale  v.  Smith,  1  Q.  B.  397;  S.  C.,  1  Gale  &  Dav.'l.     When 
no  time  is  appointed  for  payment  or  delivery,  these  acts  must  be  done 
within  a  reasonable  time,  and  it  has  been  said,  that  if  neither  party  does  any 
thing  within  that  period,  the  contract  is  deemed  to  be  dissolved.     See  Con- 
way  v.  Bush,  4  Barbour,  564 ;  2  Kent,  Comm.  496 ;  Leven  v.  Smith,  t 
Denio,  571;  Langfort  v.  Tiler,  1  Salk.  113;  Post,  §  285,  note;  Com.  Dig. 
tit.  Agreement,  B.  3;  Bell  on  Sales  (Edin.  1844),  p.  20,  21 ;  Anon.,  Dyer, 
30  a.    But  see  post,  §  404,  and  Martindale  v.  Smith,  ubi  supra. 
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CHAPTER   VII. 

OP   THE   DIFFERENT   SPECIES   OF   CONTRACTS   OF   SALE. 

§  227.  INASMUCH  as  the  rights,  duties,  and  liabilities  of  the 
parties  to  a  contract  of  sale  are  greatly  modified  by  the  mode 
in  which  it  is  made,  and  the  form  that  it  assumes,  it  becomes 
necessary,  before  proceeding  farther,  to  consider  the  distinc- 
tions which  exist  between  the  different  kinds  of  contracts  of 
sale. 

§  228.  Contracts  of  sale  may  be  divided  into  Express  and 
Implied  Contracts  ;  Executory  and  Executed  Contracts ;  En- 
tire and  Severable  Contracts  ;  and  Absolute  and  Conditional 
Contracts. 

§  229.  With  regard  to  the  first  class,  or  that  of  Express  and 
Implied  Contracts,  little  need  be  said  in  this  connection.  It 
the  contract  be  express,  the  parties  are  both  bound  by  its 
precise  stipulations,  unless  by  mutual  consent  the  terms  are 
altered.  Such  a  consent  may  not  only  be  expressly  given,  but 
it  may  be  implied,  when  the  circumstances  are  such  as  to  be 
consistent  with  no  other  explanation.1  A  contract  may  also  be 
implied  from  the  acts  of  both  parties ;  or  from  the  acts  of  one 
and  the  silence  of  the  other,  whenever  the  conduct  of  both  man- 
ifests clearly  an  agreement  to  purchase  and  sell.2  Thus,  if  a 
person  go  into  a  shop,  and  order  particular  goods,  which  he 
selects  to  be  sent  home,  he  will  be  understood  to  agree  to  pay 
for  them  their  market  value,  at  the  time  when  he  selected 

1  2  Black.  Comm.  443 ;  Ogden  v.  Saunders,  12  Wheaton,  341 ;  Story  on 
Contracts,  §  11. 

2  Ibid. ;  Atfbott  v.  Hermon,  7  Greenl.  118 ;  Brackett  v.  Norton,  4  Conn. 
524 ;  Richards  v.  Sears,  6  Adol.  &  El.  474 ;  Weston  v.  Davis,  24  Maine,  374 ; 
Roberts  v.  Marston,  20  Maine,  275 ;  Chitty  on  Contr.  (ed.  1860)  16,  et  seq., 
and  notes ;  Hertzog  v.  Hertzog,  29  Penn.  State,  465. 
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them.  He  will  not,  however,  be  bound  to  pay  an  excessive 
price  therefor  ;  and,  if  it  be  insisted  on  by  the  vendor,  he 
would  be  at  liberty  to  send  back  the  goods  or  article  taken, 
if  it  be  within  his  power ;  or,  if  it  be  not  within  his  power,  to 
refuse  to  pay  more  than  their  market  value  for  them.1  For  if 
the  vendor  attach  any  particular  value  to  articles  thus  ordered, 
it  is  his  duty  to  inform  the  vendee  thereof,  and  his  silence  would 
be  indicative  of  his  assent  to  sell  them  at  the  common  market 
valuation.2  No  contract,  however,  will  ever  be  implied,  in  con- 
travention of  an  express  contract;  nor  indeed  in  any  case, 
unless  such  an.  hypothesis  would  alone  explain  the  circum- 
stances. If,  therefore,  the  conduct  of  both  parties  be  suscepti- 
ble of  a  different  or  better  explanation,  a  contract  of  sale  would 
not  be  implied.3  Indeed,  an  implied  contract  only  differs  from 
an  express  contract,  in  the  mode  of  proof;  both  equally  pro- 
ceed upon  the  mutual  agreement  of  the  parties,  and  cannot 
exist  without  it.  If  the  agreement  be  formally  and  verbally 
stated,  the  contract  is  express  ;  if  it  be  inferred  from  the  acts 
of  the  parties,  or  the  circumstances  of  the  case,  it  is  implied. 

§  230.  Again  ;  if  nothing  be  said  in  relation  to  the  terms  of 
the  sale,  it  will  be  presumed  to  be  made  in  compliance  with 
the  general  usage  or  custom  of  the  trade,  or  with  the  uniform 
practice  and  course  of  dealing  between  the  parties.4  The 

1  2  Black.  Comm.  443  ;  Stark  v.  Cheeseman,  Ld.  Raym.  538  ;   1  Pothier 
on  Oblig.  69,  and  note  (6),  Evans's  ed. 

2  Hoadly  v.  M'Laine,  10  Bing.  482;    Acebal  v.   Levy,   10  Bing.  382; 
Bell  on  Sales,  p.  19. 

3  2  Black.  Comm.  443 ;  3  Black.  Comm.  159-166 ;  Touissant  v.  Martin- 
nant,  2  T.  R.  104;  Cutler  v.  Powell,  6  T.  R.  320;  Yates  v.  Pirn,  2  Marsh. 
141 ;  Cowley  v.  Dunlop,  7  T.  R.  568 ;  Grimman  v,  Legge,  8  Barn.  &  Cres. 
326;  Read  v.  Rann,  10  Barn.  &  Cres.  438;  Galloway  v.  Holmes,  1  Doug- 
lass (Mich.),  330;  Whiting  v.  Sullivan,  7  Mass.  107;  Worthen  v.  Stevens, 
4  Mass.  448;  Weston  v.  Davis,  24  Maine,  374;  Nelson  v.  Van  Bonnhorst, 
29  Penn.   State,    352;    Selway  v.  Fogg,  5  Mees.  &  W.  83;    Ferguson  v. 
Carrington,  9  Barn.  &  Cres.  59. 

4  Wood  v.  Wood,  1  Car.  &  P.  59 ;  Moore  v.  Youghton,  1  Stark.  487; 
Scott  v.  Irving,  1  Barn.  &  Adol.  605 ;  Stewart  v.  Aberdein,  4  Mees.  &  W. 
211.     A  usage  of  trade  cannot  be  set  up  in  contravention  of  an  express  con- 
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usage  must,  however,  be  so  general,  as  to  afford  a  very  strong 
presumption  that  the  contract  was  made  in  view  of  it ;  or  the 
practice  and  course  of  dealing  between  the  parties  must  have 
been  so  uniform,  as  to  furnish  strong  evidence  that  they  rec- 
ognized and  assented  to  it.1  Thus,  if  a  sale  be  made  in  a  par- 
ticular branch  of  trade,  in  which  the  universal  custom  is  to 
allow  a  certain  term  of  credit,  and  in  the  particular  sale  no 
special  terms  differing  therefrom  are  fixed,  the  parties  will  be 
considered  as  making  the  custom  a  portion  of  their  contract.2 

§  231.  The  next  distinction  is  between  Executed  and  Exec- 
utory Contracts  of  sale.3  An  executed  contract  of  sale,  in  its 
most  extended  signification,  is  one  in  which  the  whole  matter 
of  the  sale  is  concluded  at  once  by  an  immediate  transfer  of 
the  subject  by  the  one  party  and  of  the  price  by  the  other.  In 
such  a  case  neither  party  has  any  remedy  unless  there  have 
been  either  fraud,  mistake,  or  a  breach  of  warranty.4  An  ex- 
ecuted sale  is  also  understood  to  mean  a  sale  where  nothing 
remains  to  be  done  by  either  party,  to  effect  a  complete  transfer 
of  [the  title  to]  the  subject-matter  of  the  sale,  although  it  might 
originally  have  been  executory,  and  although  the  purchase- 
money  still  remains  due.5 

§  232.  An  executory  contract  of  sale  is  a  contract  in  which 
something  is  to  be  done  by  one  or  both  parties.6  A  purely 

tract.  Yates  v.  Pirn,  6  Taunt.  446 ;  Per  Story,  J.,  in  Schooner  Eeeside,  2 
Simmer  C.  C.  369 ;  Clark  v.  Baker,  11  Metcalf,  186 ;  Line  v.  Stephenson, 
6  Scott,  447  ;  [Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52]. 

1  Ibid. ;  Per  Lord  Ellenborough,  in  Eaitt  y.  Mitchell,  4  Camp.  146,  149; 
Clark  v.  Baker,  11  Metcalf,  186 ;  Winsor  v.  Dillaway,  4  Metcalf,  221,  223 ; 
Mixer  v.  Coburn,  11  Metcalf,  559 ;  Sutton  v.  Tatham,  10  Adol.  &  El.  27 ; 
Bayliffe  v.  Butterworth,  1  Exch.  425. 

2  Swancott  v.  Westgarth,  4  East,  74 ;  Gordon  v.  Swan,  2  Camp.  429,  n. 

3  [It  is  well  settled  that  a  subsequent  sale  fully  executed  by  delivery  is 
paramount  to  a  prior  contract  to  sell  the  same  property  to  another  party, 
to  whom  no  delivery  was  made.     Brown  v.  Pierce,  97  Mass.  48  ;  Lanfear  v. 
Sumner,  17  Mass.  110.]  4  Fletcher  v.  Peck,  6  Cranch,  136. 

5  See  Bellen  v.  Block,  19  Ark.  566  ;  [Dunnigan  v.  Crummey,  43  Barbour, 
528 ;  McDonald  v.  Hewett,  15  Johns.  349  ;  Evans  v.  Harris,  19  Barbour,  416]. 

6  Plowden,  9  ;  2  Black.  Comm.  447. 
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executory  contract  is  executory  on  both  sides,  and  claims  the 
first  attention.1  It  is  rather  an  agreement  to  sell  than  a  sale  ; 2 
since  by  the  Common  Law  a  sale  can  only  be  made  of  a  thing 
in  prcesenti.  Thus  a  contract  by  a  merchant  in  London  to  sell 
all  the  goods  of  a  particular  description,  which  his  foreign 
agent  may  ship  in  a  certain  vessel,  or  within  a  certain  time,  is 
an  executory  contract  of  sale.3  So,  also,  in  this  class  of  con- 
tracts are  included  all  contracts  to  sell  goods  not  made  or  man- 
ufactured, but  which  the  vendor  agrees  to  make  or  manufacture, 
and  furnish  for  a  certain  price,  which  the  vendee  agrees  to  give  : 
such  as  sales  of  a  chariot  to  be  built  by  the  seller  ;  or  of  corn 
to  be  threshed  ;  or  of  a  ship  to  be  built.4 

§  233.  Where  the  contract  is  executory  for  the  sale  of  ar- 
ticles not  in  existence,  but  to  be  made  or  manufactured,  no 
property  passes  to  the  orderer  until  the  thing  is  completely 
finished,  and  is  either  delivered  to  him,  or  is  appropriated  to 
his  benefit,  set  apart  for  him,  and  is  accepted  by  him.5  Nor 
does  it  make  an^  difference,  that  the  price  is  advanced,  or  that 
the  contract  contains  a  specification  of  the  dimensions  and  other 

1  [But  a  promise  to  pay  for  a  boiler  then  delivered  to  the  buyer,  in  lumber 
to  be  afterwards  sawed  at  the  mill  of  the  buyer,  is  not  an  executory  contract 
for  the  sale  of  lumber,  but  an   executed  contract  for  the  purchase  of  the 
boiler.     Woodford  v.  Paterson,  32  Barbour,  630.] 

2  See  Welsh  v.  Bell,  32  Penn.  State,    12 ;   Benedick  v.  Field,   16  N. 
Y.  597 ;  [Whitmore  v.  Alley,  46    Maine,  428 ;    Strauss  v.  Ross,  25  Ind. 
300  ;  Martin  v.  Hurlbut,  9  Minn.  142] . 

3  Boyd  v.  Skiffkin,  2  Camp.  326 ;  Hayward  v.  Scougall,  2  Camp.  56. 

4  Towers  v.  Osborne,  1  Str.  506 ;  Clayton  v.  Andrews,  4  Burr.  2101 ; 
Dumnore  v.  Taylor,  Peake,  41 ;  Mucklow  v.  Mangles,  1  Taunt.  318. 

5  PerTindal,  C.  J.,  Wilkins*.  Bromhead,  6  M.  &  G:  963,  972;  Mixer  v. 
Howarth,  21  Pick.  205 ;  Bennett  v.  Platt,  9  Pick.  558 ;  Blasdell  v.  Souther, 
6  Gray,  149.  152;  Spencers.  Cone,  I  Metcalf,  283;  Gamage  v.  Alexander, 
14  .Texas,   414;    Andrews  v.  Durant,   1  Kernan  (N.  Y.),  35;  Elliott  v. 
Pybus,  10  Bing.  512;  [see  Seymour  v.  Montgomery,!  Keyes,  463  (1865)]. 
Neither  the  manufacture  of  an  article  pursuant  to  the  order  of  a  customer, 
nor  the  tender  of  the  article  when  manufactured,  nor  the  leaving  of  it  with 
the  customer  against  his  will,  transfers  the  title  in  the  article  to  the  customer. 
To  effect  such  a  transfer  there  must 'be  an  acceptance  of  the  article  either 
express  or  implied.     Moody  v.  Brown,  34  Maine,  107.     But  see  Bement  v. 
Smith,  15  Wendell,  493. 
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particulars  of  the  thing  to  be  made,  and  fixes  the  precise  mode 
and  time  of  payment  by  months  and  days  ;  since  the  agree- 
ment is  considered  as  a  bargain  for  an  entire  thing,  and  not 
for  unfinished  parts  of  it.1  So,  also,  in  such  a  case,  the  maker 
would  not,  ordinarily,  be  bound  to  deliver  to  the  purchaser  the 
particular  thing  upon  which  he  is  engaged,  and  intends  for 
such  purchaser,  or  which  the  purchaser  supposes  to  be  intended 
for  him ;  but  he  may,  if  he  please,  dispose  of  it  to  some  other 
person,  and  furnish  another  article  corresponding  to  the  spe- 
cification in  the  contract.2  But  where  the  contract  provides 
that  the  article  shall  be  built  under  the  superintendence  of  a 
person  appointed  by  the  orderer,  the  manufacturer  could  not 
compel  the  orderer  to  accept  a  thing  not  constructed  under  the 
direction,  and  approved  of  by  the  superintendent;  and,  there- 
fore, he  could  not  sell  to  any  other  person  than  the  orderer, 
an  article,  the  building  of  which  had  been  so  superintended  ; 
since,  if  he  could,  he  would  thereby  be  enabled  to  burden  the 
orderer  with  the  expense  of  employing  a  person  again  to  super- 
intend the  building  of  another  vessel.  The  fact,  therefore, 
that  a  superintendent  is  appointed,  is  considered  as  an  appro- 
priation of  the  materials  approved  by  him,  and  used  in  the 
construction  of  the  thing,  and  an  appropriation  of  the  thing  as 
far  as  it  is  constructed.3 

1  Laidler  v.  Burlinson,  2  Mees.   &  W.  614-617;  Goode  v.  Langley,  7 
Barn.  &  Cres.  26 ;  Clarke  v.  Spence,  4  Adol.  &  El.  448 ;  S.  C.,  6  Nev.  & 
Man.  399 ;  Simmons  v.  Swift,  5  Barn.  &  Cres.  857  ;  Mucklow  v.  Mangles, 
1  Taunt.  318;  Wilkinson  on  the  Law  of  Shipping,  ch.  2;  Carruthers  v. 
Payne,  5  Bing.  270 ;  Rohde  v.  Thwaites,  6  Barn.  &  Cres.  388 ;  Atkinson 
v.  Bell,  8  Barn.  &  Cres.  277 ;  Gregory  v.  Stryker,  2  Denio,  628 ;  [Tomp- 
kins  r.  Dudley,  25  N.  Y.  272  (1862)  ;  Adams  v.  Nichols,  19  Pick.  275 ; 
Trenton  v.  Bennett,  3  Dutch.  514 ;  Dermott  v.  Jones,  2  Wall. ;  Bumby  v. 
Smith,  3  Ala.  123 ;  School  District  v.  Dauchy,  25  Conn.  530,  which  contains 
an  able  discussion  of  the  question,  and  a  careful  review  and  analysis  of  the 
cases  bearing  on  it]. 

2  Clarke  v.  Spence,  4  Adol.  &  El.  448 ;  S.  C.,  6  Nev.  &  Man.  399. 

3  Woods  v.  Russell,  5  Barn.  &  Aid.  942;  S.  C.,  1  Dowl.  &Ryl.  587; 
Laidler  v.  Burlinson,  2  Mees.  &  W.  614-617 ;  Clarke  v.  Spence,  4  Adol.  & 
El.  448;    Wilkinson  on  Law  of   Shipping,  ch.  2;    Moody  v.  Brown,  34 
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§  234.  Again ;  where,  by  the  terms  of  the  contract,  there  is 
a  provision  that  stipulated  instalments  of  the  price  shall  be 
paid,  regulated  by  particular  stages  in  the  progress  of  the 
work  [it  has  been  held,  that],  the  general  property  of  so  much 
of  the  thing  as  is  finished  at  the  payment  of  each  instalment 
is  thereby  vested  in  the  orderer ;  subject  only  to  the  right  of 
the  builder  to  retain  it  in  order  to  complete  it  and  earn  the 
remainder  of  the  price.1  [Unless,  by  the  special  terms  of  the 
agreement,  the  title  is  to  remain  in  the  vendor  or  maker  until 
the  final  payment  be  made.2]  The  rights  of  the  parties  after 
the  payment  of  any  one  of  the  instalments  will,  therefore,  be  the 
same  as  if  so  much  of  the  thing  as  is  then  constructed  had 
originally  belonged  to  the  purchaser,  and  had  been  delivered 
by  him  to  the  builder  to  be  added  to  and  finished.8  In  such  a 

Maine,  107,  110 ;  Butterworth  v.  McKinley,  11  Humph.  206 ;  Reid  v.  Fair- 
banks, 24Eng.  Law  &  Eq.  220;  S.  C.,  13  Com.  B.  692;  Cunningham  v. 
Morrell,  10  John.  203 ;  Wood  v.  Bell,  5  Ellis  &  Bl.  772 ;  S.  C.,  6  Ellis  & 
Bl.  355.  But  see  Williams  v.  Jackman,  16  Gray,  514. 

1  Clarke  v.  Spence,  4  Adol.  &  El.  448 ;  Woods  v.  Russell,  5  Barn.  & 
Aid.  942;  Laidler  v.  Burlinson,  2  Mees.  &  W,  614,  617;  Wood  v.  Bell,  5 
Ellis  &  Bl.  772 ;  2  Kent,  Comm.  504,  note.     The  property  does  not  pass 
merely  by  its  being  manufactured,  but  only  when  it  is  the  intention  of  the 
parties  that  it  shall  pass.    Jervis,  C.  J.,  in  Wood  v.  Bell,  6  Ellis  &  Bl.  361. 
But  in  Andrews  v.  Durant,  1  Kernan  (N.  Y.),  35,  the  New  York  Court  of 
Appeals  rejected  the  rule  stated  in  the  text,  and  held,  in  a  case  similar  to 
Woods  v.  Russell,  and  Clarke  v.  Spence,  that  the  property  would  not  pass 
to  the  vendee  before  the  completion  of  the  work.     This  rule  has  also  been 
rejected  in  Massachusetts.    Williams  v.  Jackman,  16  Gray,  514.    See,  also, 
Forsyth  v.  Dickson,  1  Grant's  Cas.  (Penn.)  26 ;  Atkinson  v.  Bell,  8  Barn. 
&  Cres.  282;  Carruthers  v.  Payne,  5  Bing.  277  ;  Oldfield  v.  Lowe,  9  Barn. 
&  Cres.  73,  78;  [Green  v.  Hall,  1  Houston  (Del.),  506,  546]. 

2  [Walker  v.  Clyde,  10  C.  B.  (N.  S.)  380.     And  see  Angier  v.  Taunton 
Paper  Co.,  1  Gray,  621.] 

3  Clarke  v.  Spence,  4  Adol.  &  El.  448.    And  it  has  been  held,  that  things 
which  had  been  fitted  to  and  had  once  formed  part  of  the  work,  as,  for  in- 
stance, a  door  hung  upon  hinges,   although  at  the  moment  removed  for 
convenience,  would  also  pass  to  the  purchaser ;  but  that  things  which  had 
merely  been  bought  for  the  work,  though  they  were  adapted  and  intended 
for  it,  would  not  pass.     Wood  v.  Bell,  6  Ellis   &  Bl.  355 ;    reversing  on 
this  point,  Wood  v.  Bell,  5  Ellis  &  Bl.  772.    See  Woods  v.  Russell,  5  Barn. 
&  Aid.  942  ;  [Brown  v.  Bateman,  Law  Rep.  2  C.  P.  272]. 


216 


SALE  OP  PERSONAL  PROPERTY. 


[CH.  VI 


case,  the  mere  payment  of  the  instalment  by  the  purchaser, 
and  the  reception  of  it  by  the  seller,  is  a  delivery  and  accept- 
ance sufficient  to  pass  the  title  to  the  property.  If,  therefore, 
the  thing  be  destroyed  after  the  payment  of  the  first  instalment, 
the  orderer  cannot  recover  the  money  advanced,  nor  can  the 
manufacturer  recover  for  the  value  added  by  his  work,  between 
the  intermediate  times  of  payment.  It  seems,  also,  that  al- 
though, where  a  superintendent  is  appointed,  the  property  is 
specially  appropriated  to  the  orderer,  yet  it  is  not  so  vested  in 
him  as  to  throw  upon  him  the  responsibility  in  case  of  loss.1 

§  235.  When,  in  such  an  executory  contract,  the  orderer  of 
goods  to  be  manufactured  supplies  the  materials  for  the  work, 
the  work,  as  far  as  it  is  done,  becomes  the  property  of  the  pur- 
chaser ;  and  in  case  of  its  destruction  by  fire,  or  by  other  acci- 
dent, he  must  bear  the  loss,  not  only  of  the  materials,  but  also 
of  the  value  of  the  labor  done.2  "So,  also,  in  such  case,  as  the 
work  belongs  to  the  orderer,  trespass  would  lie  against  a  cred- 
itor of  the  manufacturer  for  levying  upon  it.3 

§  236.  A  contract  may  also  be  executory  only  on  one  side, 
and  executed  on  the  other ;  as,  where  a  sale  is  made  on  credit, 
or  money  is  paid  for  an  article  in  esse,  which  is  not  immedi- 
ately to  be  delivered.  Where  an  article  is  sold  and  delivered, 
and  is  to  be  paid  for  by  the  vendee  at  a  subsequent  time,  the 
property  is  completely  vested  in  the  vendee,  so  that  the  vendor 
cannot  reclaim  the  goods,  but  is  put  to  his  action  for  the  price.4 

The  delivery,  however,  in  such  case,  should  be  complete  and 

« 

1  Clarke  v.  Spence,  4  Adol.  &  El.  448 ;  S.  C.,  6  Nev.  &  Man.  399 ;  At- 
kinson v.  Bell,  8  Barn.  &  Cres.  282 ;  Laidler  v.  Burlinson,  2  Mees.  &  W. 
602,  614-617. 

2  Story  on  Bailments,  §  438;  1  Bell,  Comm.  458;  Pothier,  Contrat  de 
Louage,  No.  434 ;  Menetone  v.  Athawes,  3  Burr.  1592 ;  Gillet  v.  Mawman, 
1  Taunt.  137 ;  King  v.  Humphreys,  10  Barr,  217 ;  Gregory  v.  Stryker,  2 
Denio,  628. 

3  King  v.  Humphreys,  10  Barr,  217. 

4  Mucklow  v.  Mangles,  1  Taunt.  318 ;  Ex  parte  Flinn,  1  Atk.  185  ;  Nofs 
Max.  ch.  42;  Ross  on  Vendors,  52;    Swancott  v.  Westgarth,  4  East,  74; 
Gordons.  Swan,  2  Camp.  429,  n. 
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final,  or  the  vendor  would  still  retain  a  right  of  stoppage  in 
transitu,  as  we  shall  hereafter  see.1  So,  also,  if  a  certain  term 
of  credit  be  given  to  the  vendee,  the  vendor  cannot,  before  the 
expiration  of  such  term,  maintain  an  action  for  the  value  of  his 
goods.2  So,  also,  if  the  purchaser  agree  to  pay  for  the  goods 
at  a  certain  future  date,  by  his  acceptance  or  note  payable  at  a 
still  more  remote  date,  and  he  refuse  to  give  his  note  or  accept- 
ance at  the  time  agreed  upon,  or  according  to  the  terms  of  the 
contract,  the  vendor  cannot  maintain  a  general  action  of  money 
had  and  received  against  him,  until  the  acceptance  or  note 
would  be  payable  ;  since  that  would  be  to  sue  him  for  the  price 
before  the  lapse  of  the  whole  period,  for  which  credit  was  given. 
He  must,  therefore,  either  bring  a  special  action  on  the  case, 
whereby  he  may  recover  damages  for  the  injuries  he  has  actu- 
ally sustained  by  the  breach  of  contract ;  or,  he  must  wait  until 
the  entire  period  of  credit  is  passed,  —  and  then  he  may  bring 
his  general  action  of  indebitatus  assumpsit.8  Thus,  where 
goods  were  sold  to  be  paid  for  in  two  months,  by  a  bill  payable 
in  two  months  from  then,  it  was  held,  that  the  credit  was  for 
four  months,  and  that  indebitatus  assumpsit  would  not  lie  until 
four  months  had  passed ;  and  that  the  vendor  could  not  aban- 
don the  contract  and  sue  the  vendee  for  the  price,  upon  the 
refusal  of  the  latter,  after  the  expiration  of  two  months,  to  give 
his  bill  for  two  months.4  Indeed,  the  general  rule  in  all  execu- 

1  See  post,  §  327. 

2  Millar  v.  Shawe,  cited  in  Mussen  v.  Price,  4  East,  147 ;  Button  v. 
Solomonson,  3  Bos.  &  Pul.  582 ;  Lee  v.  Risdon,  7  Taunt.  188 ;  Hoskins 
v.  Duperoy,  9  East,  498 ;  De  Symons  v.  Minchwich,  1  Esp.  430;  Brooke  v. 
White,  1  New  R.  330 ;  Swears  v.  Wells,  1  Esp.  317. 

3  Millar  v.  Shawe,  supra ;   Mussen  v.  Price,  4  East,  147 ;  Brooke  v. 
White,  1  New  R.  330 ;   Eddy  v.  Stafford,   18  Vermont,  235 ;    Girard  v. 
Taggert,  1  S.  &  R.  19 ;  Rhinehart  v.  Olwine,  5  W.  &  S.  157 ;  Hanna  v. 
Mills,  21  Wendell,  90;  Helps  v.   Winterbottom,  2  Barn.  &  Adol.  431; 
[Rugg  v.  Weir,  16  C.  B.  (N.  S.)  471]  ;  Button  v.  Solomonson,  3  Bos.  & 
Pul.  582 ;  Chitty  on  Contr.  (ed.  1860)  464,  465. 

4  Millar  v.  Shawe,  cited  4  East,  147  ;  Hunneman  v.  Grafton,  10  Metcalf, 
454,  458,  459;   Loring  v.  Gurney,  5  Pick.  16;    Ascutney  Bank  v.  Mc- 
Ormsby,  2  Williams  (Vt.),  751;  Chitty  on  Contracts  (ed.  1860),  464,  465; 
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tory  contracts  is,  that  the  party  must  declare  specially,  so  long 
as  it  remains  executory ;  but  when  it  is  executed  he  may  de- 
clare generally.1  Yet  if,  in  the  last-mentioned  species  of  sale, 
the  credit  be  absolute  only  for  a  certain  time,  and  contingent 
for  a  subsequent  future  time,  the  vendor  might  bring  his  action 
for  the  price,  as  soon  as  the  absolute  time  of  credit  has  elapsed. 
Thus,  where  the  agreement  was,  that  three  months'  credit 
should  be  allowed,  at  the  expiration  of  which  time,  if  further 
time  were  needed  or  required  by  the  vendee,  a  bill  at  three 
months  was  to  be  taken,  —  it  was  held,  that  indebitatus  assump- 
sit  would  lie  at  the  expiration  of  three  months,  as  the  agree- 
ment was  not  for  a  credit  of  six  months  certain.2 

§  237.  If,  however,  credit  be  given  voluntarily  after  the  con- 
tract has  been  made,  and  form  no  part  of  the  consideration  of 
the  original  agreement,  it  may  be  revoked  at  any  time,  be- 
cause it  is  founded  upon  no  valuable  consideration.3  But  if 
a  vendor,  being  entitled  to  immediate  payment,  take  a  bill 
payable  at  a  subsequent  time,  he  cannot  pursue  his  general 
remedy  against  the  vendee  until  the  bill  becomes  due,  be- 
cause a  negotiable  instrument  implies  a  sufficient  considera- 
tion, and  is  an  exception  to  the  general  rule.4 

§  238.  So,  also,  if  the  purchaser  advance  the  purchase- 
money,  the  property  in  the  goods  immediately  passes  to  him, 
so  that  he  may  recover  them  by  an  action  in  trover  from  either 
the  vendor,  or  from  any  person  who  may  obtain  possession 
thereof ;  or,  he  may  bring  a  special  action  against  the  vendor 
for  non-performance  of  his  contract.5  [And  if  the  articles 
bought  are  designated  and  selected  and  the  price  paid,  and  the 

Paul  v.  Dod,  2  Com.  B.  800 ;  Allen  v.  Ford,  19  Pick.  217  ;  Martin  v.  Fuller, 
16  Vermont,  108 ;  Scott  v.  Montague,  16  Vermont,  164 ;  Eddy  v.  Stafford, 
18  Vermont,  205. 

1  Alcorn  v.  Westbrook,   1  Wils.  115 ;  Weston  v.  Downes,  Doug.  23 ; 
Power  v.  Welles,  Cowp.  818 ;  Dr.  Compton's  case,  cited,  1  T.  B,.  136. 

2  Nickson  v.  Jepson,  3  Stark.  227. 

3  De  Symons  v.  Minchwich,  1  Esp.  430. 

4  Stedman  v.  Gooch,  1  Esp.  5.  5  Ross  on  Vendors,  52. 
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vendor  also  agrees  to  transport  them  to  a  place  named,  for  the 
vendee,  and  without  any  additional  compensation,  the  contract 
does  not  thereby  become  executory  ;  and  if  the  goods  are 
destroyed  by  fire  while  on  the  vendor's  premises,  the  loss  is 
the  purchaser's,  and  he  cannot  recover  back  the  price  paid.1] 
But  until  the  seller  has  done  all  that  by  the  contract  or  custom 
of  trade  it  is  his  duty  to  do,  in  respect  of  the  subject-matter  of 
the  sale,  the  safety  of  it  is  at  his  risk,  and  he  must  bear  any 
loss  which  may  happen.2 

§  239.  Executory  contracts  for  the  future  delivery  of  goods, 
existing  at  the  time  of  the  sale,  or  of  articles  which  the  vendor 
usually  has  for  sale  in  the  course  of  his  business,  are  within 
the  provisions  of  the  statute  of  frauds.3  But  executory  con- 
tracts for  the  delivery  of  goods,  after  they  shall  be  manu- 
factured, or  after  certain  work  and  labor  shall  be  expended 
upon  them,  are  not  within  the  statute ; 4  the  first  class  being 
considered  as  sales,  and  the  latter  as  merely  agreements  to 
sell. 

§  239  a.  Where  there  is  a  breach  of  an  executory  contract, 
the  party  injured  thereby  is  entitled  to  indemnity  for  the  loss 

1  [Terry  v.  Wheeler,  24  N.  Y.  520  (1862),  an  excellent  case  on  this 
subject.  The  risk  attends  upon  the  title,  not  upon  the  possession,  in  the 
absence  of  any  special  agreement  upon  the  subject.  See  Tarling  v.  Baxter, 
6  B.  &  C.  360 ;  Willis  v.  Willis,  6  Dana,  49 ;  Hind  v.  Whitehouse,  7  East, 
558  ;  Joyce  v.  Adams,  4  Seld.  296.] 

z  See  post,  §  296.  3  Post,  §  260. 

4  Rondeau  v.  Wyatt,  2  H.  Black.  63 ;  Post,  §  260.  The  distinction  in 
the  text  will  explain  the  old  cases,  which  are  apparently  so  contradictory, 
and  is  recognized  in  all  the  late  authorities.  The  first  case  on  this  subject, 
Tower  v.  Osborne,  Str.  506,  was  a  fontract  for  the  manufacture  of  a 
chariot,  which  was  held  not  to  be  within  the  statute.  So,  also,  in  Clayton 
v.  Andrews,  4  Burr.  2101,  the  contract  was  for  the  delivery  of  wheat,  after 
it  should  be  threshed,  which,  being  a  contract  for  labor  and  services,  was 
held  not  to  be  within  the  statute.  See  Lord  Kenyon's  remarks  in  Cooper 
v.  Elston,  7  T.  R.  14;  Garbutt  v.  Watson,  5  Barn.  &  Aid.  613;  Smith  v. 
Surman,  9  Barn.  &  Cres.  561;  Bennett  v.  Hull,  10  Johns.  364;  Crook-, 
shank  v.  Burrell,  18  Johns.  58;  Watts  v.  Friend,  10  Barn.  &  Cres.  446; 
Sewall  v.  Fitch,  8  Cow.  215 ;  Jackson  v.  Covert,  5  Wendell,  139 ;  2  Kent, 
Coinm.  Lect.  39,  p.  511,  note  (6).  [Reutch  v.  Long,  27  Md.  188  (1867).] 
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which  the  non-performance  of  his  obligation  by  the  other 
party  has  occasioned  him,  as  well  as  for  the  gain  of  which  it 
has  deprived  him.  But  the  gain  contemplated  by  this  rule  is 
only  that  which  is  the  direct  and  immediate  fruit  of  the  con- 
tract, and  does  not  include  merely  speculative  gains  and 
profits.  Thus,  where  a  manufacturer  fails  to  deliver  to  the 
orderer  certain  machinery  within  a  time  specified  in  his  con- 
tract, the  orderer  cannot  claim  to  recover,  as  damages,  the 
estimated  profits. which  might  have  been  made  by  the  manu- 
facture of  a  quantity  of  flax-seed  into  linseed  oil,  by  such 
machinery,  had  the  contract  been  properly  performed.1 

§  240.  We  now  come  to  the  third  class  of  contracts  of  sale  ; 
namely,  Entire  and  Severable  Contracts.  An  entire  contract 
is  a  contract,  the  consideration  of  which  is  entire  on  both 
sides.  It  contemplates  no  apportionment  upon  any  partial 
failure  of  consideration  on  either  side,  and  affords,  by  its 
•terms,  no  exact  means  of  such  apportionment.2  The  com- 
plete fulfilment,  therefore,  of  his  part  of  the  contract  by  one 
party,  is  a  condition  precedent  to  the  fulfilment  of  any  part  of 
his  contract  by  the  otheri3  Thus,  whenever  a  sale  is  made  of 
one  certain  thing  for  one  certain  price  ;  as,  if  a  cow  be  sold 
for  twenty  dollars,  the  contract  is  entire,  and  the  purchaser  is 
liable  for  the  whole  price,  if  he  keep  the  cow  ;  unless  there  be 
a  breach  of  warranty  ;  or,  unless  he  be  permitted,  under  the 
circumstances,  to  retain  it  as  the  agent  of  the  vendor.4  The 

1  Freeman  v.  Clute,  3  Barbour  (S.  C.),  424;  Post,  §  412,  454  a. 

2  Brooks  v.  Byam,  2  Story,  C.  C.  525. 

3  Cutler  v.  Powell,  6  T.  R.  326 ;  Stark  v.  Parker,  2  Pick.  267 ;  Paradine 
y.  Jane,  Aleyn,  26,  27 ;  3  Viner,  Abr.  Apportionment ;  Appleby  v.  Dods,  8 
East,  300 ;  Grinman  v.  Legge,  8  Barn.  &  Ores.  326 ;  Jennings  v.  Camp,  1 
Johns.  94 ;  Reab  v.  Moor,  19  Johns.  337  ;  Faxon  v.  Mansfield,  2  Mass.  147  ; 
Ex  parte  Smyth,  1  Swanst.  338,  the  Reporter's  note  and  cases  cited ;  Chan- 
dler v.  Thurston,  10  Pick.  209;  Huttman  v.   Boulnois,   2  Car.  &  P.  510; 
Byrd  v.  Boyd,  4  McCord,  246 ;  Gilpins  v.  Consequa,   1  Peters,  C.  C.  91 ; 
Youqua  v.  Nixon,  1  Peters,  C.  C.  221 ;  1  Story,  Eq.  Jurisp.   §  470-479 ; 
McKnight  v.  Dunlop,  4  Barbour  (S.  C.),  36;  McMillan  v.  Van  Derlip,  12 
Johns.  165.  4  See  cases  cited  in  preceding  note. 
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same  rule  governs,  also,  in  cases  where  several  articles,  or 
a  mass  or  quantity  of  goods  are  sold  for  one  gross  sum,  —  as, 
if  the  agreement  be  to  sell  a  quantity  of  corn  for  one  whole 
sum ;  or,  all  the  meal  that  a  man  has  in  his  store  for  fifty  dol- 
lars ;  or,  if  a  cow  and  four  hundred  pounds  of  hay  be  sold  to- 
gether for  seventeen  dollars  ; l  or,  if  two  horses  be  sold  together 
for  one  entire  price.2  In  such  cases,  if,  before  the  seller  has 
done  all  that  it  is  incumbent  on  him  to  do,  the  cow  should  die,  or 
a  portion  of  the  corn  or  meal  should  be  lost  or  destroyed  ;  the 
seller  could  not  insist  that  the  buyer  should  take  the  remainder 
of  the  grain,  or  the  four  hundred  pounds  of  hay,  at  a  ratable 
reduction  of  price.3  And  the  reason  of  this  rule  is,  that  in 
these  contracts,  no  means  are  afforded  by  their  terms,  by  which 
the  value,  at  which  any  portion  was  estimated  by  either  party, 
can  be  ascertained  ;  and,  also,  that  their  terms  do  not  indicate 
that  either  party  ever  contemplated  taking  any  portion  without 
taking  the  whole.  The  entirety,  therefore,  may  be,  and  in  fact 
legally  is,  the  only  express  consideration.  Thus,  suppose  a 
yoke  of  oxen  be  sold  for  sixty  dollars,  and  one  of  them  die  be- 
fore delivery,  how  would  it  be  possible  to  determine  the  valua- 
tion, which  the  purchaser  made  thereof,  or  how  much  he  would 
have  been  willing  to  give  for  the  living  ox  alone,  or  whether  he 
would  ever  have  bought  the  one  without  the  other.  The  two 
essential  considerations  in  all  these  cases  are,  whether  the 
consideration  is  capable  of  apportionment  by  the  terms  of  the 
contract,  and  whether  the  exact  quantity  is  of  the  essence  of 
the  contract. 

§  241.  It  should  be  here  observed,  however,  that  the  "  con- 

1  Miner  v.  Bradley,  22  Pick.  459 ;  Johnson  v.  Johnson,  3  Bos.  &  Pul. 
162;  Mayfield  v.  Wadsley,  3  Barn.  &  Ores.  361;  S.  C.,  5  Dowl.  &  Ryl. 
288 ;  Wood  v.  Benson,  2  Cromp.  &  Jerv.  94 ;  Kingdom  v.   Cox,  12  Jur. 
336  ;  Paige  v.  Ott,  5  Denio,  406  ;  Davis  ».  Maxwell,  12  Metcalf,  286  ;  Irving 
v.  Thomas,  6  Shepley,  418 ;  Clark  v.  Baker,  5  Metcalf,  452.     See  Story  on 
Contracts,  §  21-26,  for  a  full  consideration  of  the  law  relating  to  Entire 
and  Severable  Contracts. 

2  Symonds  v,  Carr,  1  Camp.  363. 
Miner  v.  Bradley,  22  Pick.  459. 


222 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  VII. 


tract  for  the  sale  of  goods  "  required  by  the  statute  of  frauds, 
is  not  an  entire  contract  within  this  definition,  nor,  indeed,  an 
entire  contract  at  all,  in  the  strict  sense  of  the  term  ;  although 
it  is  sometimes  spoken  of  as  such  in  the  cases,  for  the  purpose 
of  distinguishing  sales  of  different  things,  when  made  at  one 
time,  from  similar  sales,  when  made  at  wholly  distinct  times. 
The  statute  of  frauds,  in  speaking  of  "  a  contract  for  the  sale 
of  goods,"  is  considered  to  apply  to  the  sales  of  any  number  of 
distinct  articles,  although  the  price  of  each  article  be  less  than 
ten  pounds,  provided  they  all  be  purchased  at  one  time  ;  and 
such  a  transaction  would  be  considered  as  an  entire  sale  within 
the  terms  of  the  statute ;  but  it  would  by  no  means  be  an  en- 
tire contract  of  sale  within  the  ordinary  acceptation  of  that 
term.  Thus,  where  the  plaintiff  went  into  a  linen-draper's  shop 
and  purchased  a  number  of  different  articles,  a  separate  price 
being  agreed  upon  for  each,  and  a  bill  of  parcels  was  sent  to 
his  house ;  it  was  held,  that  the  contract  was  entire,  and,  as  the 
whole  amount  of  the  sale  was  seventy  pounds,  that  the  sale 
was  within  the  statute  of  frauds,  although  the  price  of  each 
article  was  under  ten  pounds.1  So,  also,  where  a  certain  num- 

1  Baldey  v.  Parker,  2  Barn.  &  Ores.  41.  The  whole  argument,  in  the 
opinion  delivered  in  this  case,  turns  upon  the  ground,  that  to  construe  the 
statute  not  to  be  applicable  to  a  sale  of  different  articles  made  at  one  time,  . 
although  for  distinct  prices,  would  be  to  defeat  its  object,  and,  therefore, 
that  the  statute  must  have  been  intended  to  apply  to  such  a  case.  The  term 
"  entire  contract,"  in  this  case,  is  not  used  in  its  ordinary  sense.  This  is 
evident  from  the  remarks  of  Mr.  Justice  Bayley.  He  said:  "The  buyer 
cannot  be  considered  to  have  actually  received  the  goods,  when  they  have 
remained  from  first  to  last  in  the  possession  of  the  seller.  The  plaintiffs  are 
not  assisted  by  the  exception  in  the  seventeenth  section  of  the  statute  of 
frauds.  Then  the  question  is,  whether  there  was  a  separate  contract  for 
each  article.  The  29  Car.  II.  c.  3,  was  passed  to  guard  against  frauds  and 
perjuries ;  and  it  must  be  collected  from  the  seventeenth  section,  that  the 
legislature  thought  that  a  contract  to  the  extent  of  £10  might  be  sufficient 
to  induce  the-  parties  to  it  to  bring  tainted  evidence  into  court.  Now  it  is 
conceded  here,  that  on  the  same  day,  and  indeed  at  the  same  meeting,  the 
defendant  contracted  with  the  plaintiffs  for  the  purchase  of  goods  to  a  much 
greater  amount  than  £10.  Had  the  entire  value  been  set  upon  the  whole 
goods  together,  there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
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ber  of  lamps,  of  entirely  different  kinds  and  prices,  and  to  be 
used  for  different  purposes,  were  contracted  for,  part  of  them 
being  already  manufactured,  and  part  to  be  manufactured, 
according  to  order,  —  it  was  held,  that  the  contract  was  entire, 
and  that  an  acceptance  of  a  part  was  an  acceptance  of  the 
whole,  under  the  statute  of  frauds.1  Mr.  Baron  Alderson  in 
this  case  said :  "  The  transaction  constituted  but  one  contract. 
There  is  no  distinction  between  this  case  and  that  of  a  party 
who  goes  into  a  shop,  and  buys  fifty  different  articles  at  the 
same  time.  It  is  clear  that  such  a  person  does  not  make  fifty 
different  contracts.  If  a  man  enters  into  an  entire  agreement 
for  goods  made,  and  for  others  to  be  made,  his  accepting  part 
of  the  goods  made  is  evidence  of  his  having  entered  into  the 
agreement.  That  is  the  true  object  and  meaning  of  the  stat- 
ute. The  articles  bargained  to  be  made  are  treated  for  this 
purpose  as  goods  actually  made,  although  they  are  not  in  exist- 
ence at  the  time  of  the  agreement."  Lord  Abinger  also  said: 

amount  than  £10  within  the  seventeenth  section  of  the  statute ;  and  I  think 
that  the  circumstance  of  a  separate  price  being  fixed  upon  each  article 
makes  no  such  difference  as  will  take  the  case  out  of  the  operation  of  that 
law.  It  has  been  asked,  what  interval  of  time  must  elapse  between  the 
purchase  of  different  articles  in  order  to  make  the  contract  separate ;  and 
the  case  has  been  put  of  a  purchaser  leaving  a  shop  after  making  one  pur- 
chase and  returning  after  an  interval  of  five  or  ten  minutes  and  making 
another.  If  the  return  to  the  shop  were  soon  enough  to  warrant  a  supposi- 
tion that  the  whole  was  intended  to  be  one  transaction,  I  should  hold  it  one 
entire  contract  within  the  meaning  of  the  statute."  The  opinion  of  Mr. 
Justice  Holroyd,  also,  still  more  plainly  indicates  the  meaning  of  the  case. 
See  Story  on  Contracts,  §  781  (3d  ed.). 

1  Scott  v.  The  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  33.  See, 
also,  to  the  same  point,  Sleddon  v.  Cruikshank,  16  Mees.  &  W.  71 ;  Atkin- 
son v.  Smithy  14  Mees.  &  W.  695.  A.  and  B.  went  (in  one  day)  to  several 
places,  distant  a  few  miles  from  each  other,  where  they  agreed  for  the  pur- 
chase and  sale  of  several  lots  of  timber ;  and,  at  the  last  place,  a  memoran- 
dum of  the  whole  transaction  was  made  and  signed  by  A.  Part  of  the. 
timber  was  accepted  by  B.,  but  he  refused  to  take  the  rest.  Held,  that  the 
whole  formed  one  joint  contract.  Bigg  v.  Whisking,  14  Com.  B.  195. 
See.  Elliott  v.  Thomas,  3  Mees.  &  W.  170;  Baldey  v.  Parker,  2  Barn.  & 
Cres.  37;  Jones  v.  Dunn,  3  Watts  &  S.  109;  White  v.  Brown,  2  Jones 
(Law),  N.  Car.  403. 
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"  I  think  the  order  for  the  ready-made  lamps,  and  that  given 
for  the  triangular  one,  amounted  but  to  one  contract.  Can  it 
be  said,  that,  if  a  man  goes  to  a  tailor's  shop  and  buys  a  suit 
of  clothes  which  are  ready-made,  and  at  the  same  time  or- 
ders another  suit  to  be  made  for  him,  and  the  former  are  sent 
home  to  and  accepted  by  him,  he  is  not  bound  to  pay  for  the 
latter  ?  "  l 

§  242.  A  severable  contract  is  a  contract,  the  consideration 
of  which  is,  by  its  terms,  susceptible  of  division  and  appor- 
tionment, so  as  to  conform  to  the  unascertained  consideration 
on  the  other  side.  Thus,  an  agreement  to  pay  a  man  the 
worth  of  his  services,  so  long  as  he  will  work  ;  or,  to  take  as 
many  articles  of  a  particular  kind,  as  can  be  made  or  procured 
in  a  day,  at  a  certain  price  per  single  article  ;  or  to  buy  as  much 
grain  as  corresponds  to  a  sample,  at  a  certain  price  per  bushel, 
are  examples  of  severable  contracts.2  In  these  cases,  the  act- 
ual number  and  amount  of  articles  purchased  is  indefinite, 
and  is  not  of  the  essence  of  the  contract,  and  no  gross  sum  is 
fixed  as  a  price.  The  contract,  therefore,  contemplates  no  en- 
tire quantity,  and  no  entire  price,  but  merely  a  certain  relation 
and  proportion  between  the  work  done,  or  the  number,  or 
amount  supplied,  and  the  price  paid,  which  is  to  be  ascertained 
after  the  completion  of  the  contract  on  one  side.  The  criterion 
of  a  severable  contract  is,  that  the  consideration  on  one  side  is 
indeterminate  until  the  contract  is  completed  on  the  other  side, 
and  then  it  is  determined  by  some  rule,  fixed  by  the  terms  of 
the  agreement.3 

1  Scott  v.  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  33;  Elliott  v. 
Thomas,  3  Mees.  &  W.  170;  Bigg  ».  Whisking,  14  Com.  B-.  195;  Marsh 
v.  Hyde,  3  Gray,  331 ;  McKnight  v.  Dunlop,  1  Selden,  537.  See,  also, 
Seymour  v.  Davis,  2  Sandford,  239.  But  see  Roots  v.  Dormer,  4  Barn.  & 
Ad.  77 ;  Emmerson  v.  Heelis,  2  Taunt.  46,  in  which  a  contrary  doctrine  is 
held.  The  diversity  of  the  cases  upon  the  question  of  entirety  and  severalty 
of  a  contract  renders  it  peculiarly  embarrassing  to  lay  down  any  rule.  The 
distinction  in  the  text  is  the  only  mode  that  we  see  of  reconciling,  in  any 
measure,  the  cases.  2  See  Clark  v.  Baker,  5  Metcalf,  452. 

3  Story  on  Contracts,  §  21 ;  5  Viner,  Abr.  Apportionment ;  Clark  v.  Baker, 
5  Metcalf,  452 ;  2  Stark.  Ev.  1667. 
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§  243.  There  is  another  class  of  mixed  cases,  partaking  of 
the  character  both  of  entire  contracts,  and  of  severable  con- 
tracts, in  which,  although  a  certain  definite  number  or  quantity 
of  things  are  bought  together,  the  price  is  fixed  either  by  a  cer- 
tain agreed  rate,  to  be  paid  per  single  article  or  measure  ;  or 
by  affixing  a  particular  valuation  to  each  thing,  if  the  things  be 
of  different  kinds.1  Thus,  where  a  certain  farm,  and  dead 
stock,  and  growing  wheat,  were  all  sold  together,  but  a  separate 
price  was  affixed  to  each,  it  was  held,  that  the  contract  was 
only  entire  as  to  each  item ;  but  as  a  whole,  it  was  severable 
into  three  contracts,  and  that  a  failure  to  comply  with  the  con- 
tract in  one  particular  did  not  invalidate  the  sale,  or  give  the 
vendee  a  right  to  reject  the  whole  contract.2  Again,  where  A. 
purchased  two  estates,  the  one  for  .£700,  and  the  other  for 
,£500,  and  took  one  conveyance  of  both,  and  he  was  afterwards 
evicted  from  the  one  by  reason  of  a  defective  title  in  the  grantor, 
it  was  held,  that  he  could  recover  the  price  thereof  in  an  action 
against  the  seller.3  So,  also,  although  if  A.  should  purchase  a 
horse  and  a  cow  together  for  seventeen  dollars,  the  contract 
would  be  entire  ;  because  there  would  be  no  means  of  deter- 
mining the  price,  which  was  paid  for  either  alone  ; 4  yet  if  he 

1  Johnson  v.  Johnson,  3  Bos.  &  Pul.  162 ;  Perkins  v.  Hart,  11  Wheaton, 
237;  Parish  v.   Stone,   14  Pick.    198;  Planche  v.  Colburn,  5  Car.  &  P. 
58;  S.  C.,  8  Bing.  14;  Baldey  v.  Parker,   2  Barn.  &  Cres.  37;  Price  v. 
Lea,  1  Barn.  &  Cres.  156 ;  Sickles  v.  Patterson,  14  Wendell,  257 ;  Snook 
v.  Fries,  19  Barbour,  313;  Carleton  v.  Woods,  8  Foster  (N.  H.),  290; 
Robinson  v.  Snyder,  25  Penn.  State,  203 ;  Robinson  v.  Green,  3  Metcalf, 
159  ;  Hill  v.  Rewee,  11  Metcalf,  268.    But  where  there  is  a  sale  of  an  entire 
quantity,  as  a  cargo  of  corn,  the  mere  fact,  that  it  is  to  be  paid  for  at  so 
much  per  bushel,  will  not  be  sufficient  to  render  the  contract   severable. 
Clark  v.  Baker,  5  Metcalf,  452.     See  Davis  v.  Maxwell,  12  Metcalf,  286 ; 
[Shine  v.  Bodine,  60  Penn.  State,  182  (1869),  where  the  cases  are  critically 
examined] . 

2  May  field  v.  Wadsley,  3  Barn.  &  Cres.  361 ;  S.  C.,  5  Dowl.  &  Ryl. 
228.     See,  also,  Wood  v.  Benson,  2  Cromp.  &  Jerv.  94. 

3  Johnson  v.  Johnson,  3  Bos.  &  Pul.  162. 

4  Miner  v.  Bradley,  22  Pick.  459 ;  Johnson  v.  Johnson,  3  Bos.  &  Pul. 
162. 
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should  purchase  them  both  together,  agreeing  to  pay  ten  dol- 
lars for  the  horse,  and  seven  dollars  for  the  cow,  the  contract 
would  be  severable  ;  and  if  the  cow  should  die  before  delivery, 
the  vendee  would  be  compelled  to  pay  ten  dollars  for  the  horse. 
In  such  a  case,  however,  if  the  agreement  should  be,  that  the 
vendee  should  have  both,  or  neither,  the  contract  again  would 
be  entire,  because  the  entirety  of  the  consideration  would  be  of 
the  essence  of  the  contract.  So,  also,  where  a  parol  contract 
was  made,  for  the  delivery  of  five  hundred  barrels  of  cider  in 
parcels,  at  future  periods,  each  to  be  paid  for  in  a  note  on  de- 
livery, and  several  parcels  were  delivered  from  time  to  time, 
and  all  paid  for  except  the  last,  it  was  held,  that  the  delivery 
and  acceptance  of  each  parcel  made  a  several  and  distinct  con- 
tract of  sale  of  such  parcel ;  upon  each  of  which  successively, 
each  party  had  all  the  actions  and  remedies  incident  to  a  sale.1 
So,  also,  where  several  distinct  lots  of  growing  crops  were 
knocked  down  to  a  bidder  at  an  auction  sale,  and  his  name  was 
marked  against  them  in  the  catalogue  of  sale,  it  was  held  that 
a  distinct  contract  arose  for  each  lot.2 

1  Seymour  v.  Davis,  2  Sandford  (S.  C.),  239.     [And  see  Deming  v. 
Kemp,  4  Id.  147.     But  these  cases  turned  upon  the  statute  of  frauds,  and 
the  original  contract  being  oral,  each  separate  delivery  was  regarded  as  a 
separate  sale  made  upon  an  independent  contract.     But  if  a  manufacturer 
agrees  to  supply  a  person  with  goods  for  a  number  of  months,  by  an  entire 
contract,  although  the  price  is  fixed  upon  separate  lots,  and  delivers  part, 
which  the  vendee  uses  in  his  business,  expecting  the  rest  will  be  delivered 
according  to  the  contract,  which  the  vendor  fails  to  do  :  without  legal  excuse, 
he  cannot  recover  payment  for  those  actually  delivered  and  used  by  the 
defendant.     Catlin  v.  Tobias,  26  N.  Y.  217  (1863).] 

2  Roots  v.  Lord  Dormer,  4  Barn.  &  Ad.  77  ;  Emmerson  v.  Heelis,  2  Taunt. 
46;  Messer  v.  Woodman,  2  Foster  (N.  H.),  172,  176.     An  opposite  doc- 
trine was,  indeed,  held  by  Lord  Kenyon,  in  Chambers  v.  Griffiths,  1  Esp.  N. 
P.  151,  where  a  number  of  horses  were  set  up  at  auction  in  separate  lots, 
and  the  plaintiff  bid  off  three  of  them,  and  it  was  held,  that  the  contract  was 
entire,  and  as  title  could  only  be  made  to  one  lot,  the  plaintiff  was  not  bound 
to  keep  it.     But  Lord  Kenyon  himself,  in  Poole  v.  Shcrgood,  2  Bro.  C.  C. 
118,  limited  this  doctrine.     In  this  case  there  had  been  a  contract  to  pur- 
chase several  lots,  to  two  of  which  a  title  could  not  be  made,  and  Lord 
Kenyon  decreed  a  specific  performance  pro  tanto,  saying,  "  he  must  take  it 
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§  244.  So,  also,  where  an  indefinite  quantity  or  mass  is  sold 
at  a  certain  price  per  measure,  upon  a  warranty  that  it  is  of  a 
certain  quality,  it  would  seem  that  the  contract  would  be  entire 
for  each  measure  only,  and  severable  in  respect  to  the  whole 
quantity ;  so  that  the  vendee  would  be  obliged  to  take  so  much 
as  corresponded  to  the  warranty ;  that  is,  it  would  seem  to  be 
an  agreement  to  pay  so  much  per  measure  for  as  much  as  sat- 
isfied the  whole  terms  of  the  contract.1  If,  indeed,  in  such  a 
case,  there  be  a  special  agreement  to  take  the  whole  quantity 
or  nothing,  it  constitutes  an  essential  consideration  of  the 
purchase,  and  the  parties  would  be  bound  to  abide  by  such 
agreement.2  So,  also,  if  the  agreement  were  absolutely  and 
unconditionally  to  take  the  whole  of  an  indefinite  quantity, 
without  any  warranty  of  quality,  at  a  certain  price  per  measure, 
the  contract  would  be  considered  as  an  entirety ;  the  measure 
being  considered  as  a  mere  means  of  estimating  the  gross  sum 
which  should  be  paid.3  And  the  distinction  between  the  cases 
where  an  indefinite  quantity  is  actually  bargained  for,  upon  a 
warranty,  and  where  the  whole  is  bargained  for  absolutely  and 
without  condition,  is,  that  in  the  latter  case,  the  taking  of  the 

for  granted  that  these  two  lots  were  not  so  complicated  with  the  others  as  to 
entitle  the  purchaser  to  resist  the  whole."  See,  also,  Drew  v.  Hanson,  6  Ves. 
Jr.  675 ;  Roffey  v.  Shalleross,  4Madd.  Ch.  122,  note.  The  doctrine  of  Lord 
Kenyon,  in  Chambers  v.  Griffiths,  was  said  by  Lord  Brougham,  in  Casamajor 
v.  Strode  (1  Cooper,  Sel,  Cas.  510;  S.  C.,  8  Conden.  Ch.  516),  not  to  be 
sound.  The  rule  Lord  Brougham  lays  down,  founds  the  entirety  of  the  con- 
tract upon  the  question  whether  the  circumstances  showed  that  the  purchaser 
would  not  have  bought  except  in  the  expectation  of  receiving  the  whole. 
See  2  Kent,  Comm.  470 ;  Barclay  v.  Tracy,  5  Watts  &  Serg.  45 ;  James  v. 
Shore,  1  Stark.  426  ;  Miner  v.  Bradley,  22  Pick.  458.  But  see  Mills  v.  Hunt, 
17  Wendell,  333;  S.  C.,  20  Wendell,  431 ;  Judson  v.  Wass,  11  Johns.  525. 
See,  also,  Story  on  Contracts,  §  21-26  ;  Franklyn  v.  Lamond,  4  Man.,  Gran. 
&  S.  697.  [Morse  v.  Brackett,  98  Mass.  205  (1867).] 

1  Graham  v.  Jackson,  14  East,  498 ;  Withers  v.  Reynolds,  2  Barn.  &  Ad. 
882  ;  Mavor  v.  Pyne,  3  Bing.  286  ;  Roots  v.  Lord  Dormer,  4  Barn.  &  Ad.  77  ; 
Bragg  v.  Cole,  6  Moore,  114. 

2  Symonds  v.  Carr,  1  Camp.  361 ;  Dixon  v.  Hort,  1  Selw.  109. 

3  Waddington  v.  Oliver,  2  N.  R.  61 ;  Long  on  Sales,  178,  180  (Rand's 
ed.)  ;  Symonds  v.  Carr,  1  Camp.  361 ;  Walker  v.  Dixon,. 2  Stark.  281. 
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whole  is  absolute,  and  makes  a  necessary  part  of  the  contract ; 
while,  in  the  former  case,  the  taking  of  the  whole  depends  upon 
a  condition ;  namely,  that  the  whole  shall  comply  with  the 
warranty.  If  it  do  comply  with  the  warranty,  the  contract 
is  entire.  But  in  case  of  a*  failure  of  warranty,  the  contract 
would  be  several ;  inasmuch  as  its  very  terms  import  a  merely 
conditional  sale  of  the  whole,  so  that  if  the  condition  be  not 
performed,  the  contract  is  modified  and  altered  ;  and,  also, 
because  its  terms  afford  a  means  of  exactly  estimating  the 
value  of  the  portion  taken.  But  if  there  be  no  warranty,  and 
no  condition  broken,  the  contract  must  be  considered  as  entire 
and  indivisible.1  Analogous  to  these  cases  is  the  case  where  a 
horse-dealer  sold  two  horses  for  one  entire  price,  and  warranted 

1  This  is  the  only  distinction  between  entire  and  several  contracts,  which 
seems  to  us  to  stand  upon  principle,  and  to  harmonize  the  cases  on  this 
subject.  The  case  of  Clark  v.  Baker,  5  Metcalf,  452,  is,  indeed,  in  direct 
opposition  to  the  doctrine  of  the  text,  and  asserts,  that  the  only  distinction 
between  an  entire  and  a  severable  contract  consists  in  the  question  whether 
the  contract  is  one  single  bargain  or  a  conglomeration  of  separate  and  inde- 
pendent bargains,  having  no  relation  to  each  other  but  that  of  time.  Unques- 
tionably, this  is  a  sound  distinction  as  far  as  it  goes ;  but  we  think,  with  the 
utmost  respect  for  the  decision  of  so  learned  a  bench,  as  that  by  which  the 
decision  was  pronounced,  that  it  does  not  quite  explain  the  cases.  It  cuts 
the  knot,  but  it  does  not  untie  it.  The  inclination  of  opinion,  and  the 
weight  of  the  cases  seem  to  require  the  distinction  of  the  text,  even  did  it 
not  stand  upon  principle.  It  seems  very  doubtful,  whether  the  rule  proposed 
in  Clark  v.  Baker,  would  subserve  the  interests  of  trade.  At  all  events,  it 
has  never  been  practically  adopted  nor  acted  upon  ;  and,  if  strictly  enforced, 
it  would  probably  overturn  half  the  sales  now  daily  made  in  a  large  city. 
[The  decision  above  referred  to  was  so  far  modified  in  Clark  v.  Baker,  11 
Met.  186,  as  to  allow  proof  of  a  usage  that  when  a  cargo  of  corn  is  sold  in 
bulk,  lying  in  the  vessel  in  which  it  is  imported,  and  the  sale  is  made  under 
a  warranty,  the  purchaser  receives  and  retains  so  much  of  the  corn  as  answers 
the  warranty,  and  rejects  the  residue ;  which  upon  such  rejection  becomes 
the  property  of  the  vendor.  In  a  subsequent  case  in  the  same  court  it  was 
held  that  if  one  of  the  eight  bales  of  wool  (sold  under  an  entire  contract, 
with  a  warranty  that  the  wool  is  of  a  particular  kind)  contains  wool  of  a 
different  kind,  and  the  purchaser  sends  it  back,  but  retains  the  rest,  the 
vendor  refusing  to  receive  it,  may  sustain  an  action  against  the  purchaser  to 
recover  a  corresponding  portion  of  the  contract  price  of  the  whole  lot,  less 
the  difference  between  the  actual  value  of  this  bale,  and  what  would  have 
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both  to  be  sound ;  and  it  was  held,  that,  as  respected  the  war- 
ranty, the  contract  was  several,  and  that  the  vendee  was  not 
obliged  to  keep  the  horse  which  did  not  answer  to  the  war- 
ranty.1 

§  244  a.  In  the  diversity  of  the  cases  upon  this  subject,  it  is 
difficult  to  lay  down  any  clear  rule.  The  distinctions  adverted 
to  are  the  only  means  that  suggest  themselves  to  reconcile  the 
cases.  But,  upon  the  whole,  the  weight  of  opinion  and  the 
more  reasonable  rule  would  seem  to  be,  that  where  there  is  a 
purchase  of  different  articles,  at  different  prices,  at  the  same 
time,  the  contract  would  be  several  as  to  each  article,  unless 
the  taking  of  the  whole  was  rendered  essential  either  by  the 
nature  of  the  subject-matter,  or  by  the  act  of  the  parties. 
Where  a  bill  of  parcels  is  taken,  and  includes  the  articles 
bought,  under  one  whole  price,  it  would,  if  accepted,  afford 
evidence  of  an  intention  by  both  parties  to  treat  the  contract 
as  entire.  And  wherever  the  failure  as  to  a  part  would  mate- 
rially defeat  the  objects  of  the  contract,  and  would  have  affected 
the  sale,  had  such  failure  been  anticipated,  the  contract  would 
be  entire.  This  rule  would  found  the  interpretation  of  the 
contract  on  the  intention  of  the  parties,  as  manifested  by  their 
acts,  and  by  the  circumstances  of  the  case.2  Of  course,  if  two 

been  its  value  had  it  corresponded  with  the  warranty;  and  if,  when  the 
purchaser  returned  the  wool,  he  retained  the  bag  in  which  it  was  sold  and 
delivered  to  him,  he  cannot  set  up  in  avoidance  of  the  action  a  custom  of 
wool  dealers  by  which  the  purchaser  may  return  the  bale  which  does  not 
correspond  with  the  warranty.  Morse  v.  Brackett,  98  Mass.  205  (1867).] 
See  Symonds  v.  Carr,  1  Camp.  361 ;  James  v.  Shore,  1  Stark.  426 ;  Roots  v. 
Dormer,  4  Barn.  &  Ores.  77;  S.  C.,  1  Nev.  &  Man.  667.  The  case  of 
Baldey  v.  Parker,  2  Barn.  &  Ores.  40,  was  not  intended  by  the  Court  to 
define  an  entire  contract,  but  only  to  define  what  species  of  contract  was 
referred  to  by  the  statute  of  frauds.  All  that  is  affirmed  by  that  case,  is, 
that  the  contract  intended  by  the  statute  does  not  refer  to  each  particular  or 
portion  of  a  contract,  where  many  things  are  bought  together,  but  refers  to 
the  whole  contract,  including  the  particulars.  But  whether  such  a  contract 
as  would  be  entire  for  all  the  purposes  of  the  statute,  would  be  entire  in  all 
respects,  is  not  at  all  decided  by  that  case.  The  question  was  merely  on  the 
interpretation  of  the  statute.  l  Symonds  v.  Carr,  1  Camp.  361. 

2  The  doctrine  of  Lord  Kenyon  in  Chambers  v.  Griffiths,  1  Esp.  151  (ubi 
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articles  be  bought  at  the  same  time,  under  the  agreement  that 
one  may  be  returned  if  it  do  not  prove  satisfactory,  there  would 
be  no  entirety  of  contract.1 

§  245.  It  is  evident,  that  where  the  contract  is  entire,  neither 
party  can  claim  to  rescind  it  in  part,  and  enforce  it  in  part,  un- 
less by  agreement  with  the  other  party.2  If,  therefore,  no  such 
agreement  be  made  or  necessarily  implied  by  the  conduct  of  the 
parties,  each  is  liable  to  the  other  for  the  whole  consideration, 
or  for  no  part  of  it.3  An  entire  contract  may,  however,  by 
express  or  implied  agreement,  be  apportioned  and  treated  as  a 
severable  contract ;  and,  in  such  case,  if  the  full  consideration 
be  advanced,  the  surplus  above  the  value  of  the  portion  accepted 
may  be  recovered.  A  consent,  by  either  party,  to  treat  the 
contract  as  several,  will  be  implied  in  all  cases  where  any  act 
is  done  which  is  inconsistent  with  the  recognition  of  the 
entirety  of  the  contract.  Thus,  if  a  person  order  three  parcels 
of  goods  for  a  certain  price,  he  may  refuse  to  accept  one  with- 
out the  others  ;  but  if  one  only  of  them  be  sent,  and  he  accept 
it,  he  cannot  refuse  the  second,  merely  because  the  third  is 
not  sent ;  since,  by  his  acceptance  of  one,  he  has  consented 
to  treat  the  contract  as  several  for  each  of  the  parcels.4  So, 
also,  if  he  order  twenty  barrels  of  flour,  or  fifty  bales  of  cotton, 

supra},  was  said  by  Lord  Brougham,  in  Casamajor  v.  Strode  (1  Cooper,  Sel. 
Gas.  510;  S.  C.,  8  Conden.  Ch.  516),  not  to  be  sound  doctrine,  and  that 
Lord  Eldon,  in  the  note  to  Roffey  v.  Shallcross  (4  Madd.  Ch.  122,  Phil, 
ed.),  carried  the  rule  too  far  the  other  way.  The  rule  which  he  laid  down, 
founded  the  entirety  of  the  contract  upon  the  question,  whether  the  circum- 
stances showed  that  the  purchaser  would  not  have  bought  except  in  the 
expectation  of  receiving  the  whole.  See,  also,  2  Kent,  Comm.  470  ;  Barclay 
v.  Tracy,  5  Watts  &  Serg.  45 ;  James  v.  Shore,  1  Stark.  426 ;  Miner  v. 
Bradley,  22  Pick.  458.  But  see  Mills  v.  Hunt,  17  Wendell,  333 ;  S.  C.,  20 
Wendell,  431 ;  Judson  v.  Wass,  11  Johns.  525.  See  post,  §  480,  482. 

1  Price  v.  Lea,  1  Barn.  &  Cres.  156. 

2  [See  Morse,  v.  Brackett,  98  Mass.  207.] 

3  McKnight  v.  Dunlop,  4  Barbour  (S.  C.),  44;  S.  C.,   1  Selden,  537; 
Jennings  v.  Camp,  13  Johns.  94;  Champlin  v.  Rowley,  13  Wendell,  288; 
S.  C.,  18  Wendell,  187. 

4  Champion  v.  Short,  1  Camp.  53.     [And  see  Winne  v.  McDonald,  39 
N.  Y.  233  (1868).] 
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and  only  ten  barrels  of  flour,  or  five  bales  of  cotton  be  sent, 
and  he  nevertheless  accept  them,  he  cannot  refuse  to  pay 
therefor.1 

§  245  a.  But  if  upon  an  entire  contract  of  sale  a  portion  of 
the  articles  be  accepted  in  the  course  of  accepting  the  whole, 
and  the  circumstances  do  not  impute  a  waiver  of  the  exact 
performance  of  the  entire  contract,  it  must  be  wholly  per- 
formed by  one  party  in  order  to  found  any  right  to  recovery 
against  the  other  party.2  Thus,  in  a  contract  of  sale  for  the 
delivery  of  a  specific  quantity  of  any  article  of  merchandise 
at  a  fixed  day,  to  be  paid  for  when  the  whole  is  delivered ; 
if  a  part  only  be  delivered,  the  vendor  cannot  recover 
therefor  unless  the  delivery  of  the  remainder  was  prevented 
by  the  vendee,  or  unless  there  are  some  peculiar  circum- 
stances in  the  case  clearly  indicating  a  waiver  of  the 
entirety  of  performance,  the  acceptance  of  a  part  being  in  such 
a  case  in  no  way  inconsistent  with  the  understanding  that  the 
whole  should  be  delivered.3  [In  all  cases  it  is  a  question  of 

1  Roberts  v.  Beatty,  2  Perm.  63.     See,  also,  Coolidge  v.  Brighara,  1  Met- 
calf,  550 ;  Taylor  v.  Hilary,  1  Cromp.,  Mees.  &  Rose.  741 ;  Long  v.  Preston, 
2  Moore  &  P.  262 ;  Wheeler  v.  Braid,  12  Johns.  363 ;  Patmore  v.  Colman, 
1  Cromp.,  Mees.  &  Rose.  65;  Carter  v.  Carter,  14  Pick.  424;  Payne  y. 
Whorle,  7  East,  274 ;  Danforth  v.  Dewey,  3  N.  Hamp.  79 ;  Bradford  v. 
Manly,  13  Mass.  139  ;  Raymond  v.  Bearnard,  12  Johns.  274 ;  Hurst  v.  Orbell, 
8  Adol.  &  El.  107  ;  Conner  v.  Henderson,  15  Mass.  319. 

2  [But,  in  New  Hampshire,  it  was  recently  held  that  where  the  plaintiff 
agreed  to  deliver  to  the  defendant  the  timber  for  a  barn,  and  furnished  a  part 
only,  which  the  defendant  used  in  the  process  of  construction,  but  the  plain- 
tiff failed  to  fulfil  his  contract,  he  might  recover  for  the  materials  used,  at 
the  contract  price,  subject  to  a  deduction  of  all  the  damages  sustained  by 
reason  of  the  non-performance  of  the  contract.     Horn  v.  Batchelder,  41 
K  Hamp.  86.] 

3  Paige  v.  Ott,  5  Denio,  408 ;  Champlin  v.  Rowley,  13  Wendell,  258 ; 
Mead  v,  Degolyer.  16  Wendell,  632 ;  Ketchum  v.  Evertson,  13  Johns.  359. 
See,  also,  McMillan  v.  Yanderlip,  12  Johns.  165 ;  Jennings  v.  Camp,   13 
Johns.  94;  Read  v.  Moor,  19  Johns.  337 ;  Sickels  v.  Pattison,  14  Wendell, 
257  ;  Lantry  v.  Parks,  8  Co  wen,  63.     [Thus,  on  a  written  contract  to  "  de- 
liver 25,000  pale  brick  at  $3.00  per  M.  and  150,000  hard  brick  at  $4.00  per 
M.  cash,"  delivery  of  the  whole  is  a  condition  precedent  to  a  recovery  for 
any  portion,  unless  waived  by  the  vendee.     Baker  v.  Higgins,  21  N.  Y.  397 
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intention,  whether  the  several  parts  of  a  contract  of  sale,  made 
at  one  and  the  same  time,  are  independent  of  each  other ;  or 
whether  entire  performance  by  one  party,  of  all  the  stipula- 
tions on  his  part,  is  a  condition  precedent  to  his  right  to 
recover  for  what  he  has  fully  performed.1  A  party  does  not 
waive  a  right,  which  he  has  by  special  contract,  to  demand 
payment  for  each  load  of  grain  delivered,  by  having  delivered 
several  loads  without  requiring  immediate  payment ;  and  if 
the  purchaser  refuse  to  pay  for  the  last  load,  the  vendor  may 
treat  the  contract  as  broken.2] 

§  245  b.  Again,  where  a  contract  for  an  entire  amount  or 
number  is  coupled  with  a  condition,  that  if  the  orderer  do  not 
approve  of  the  articles  sent  upon  trial,  he  shall  be  at  liberty  to 
return  them,  and  the  trial  of  them  involve  the  consumption  or 
destruction  of  those  tried,  the  return  of  the  remainder  would 
be  sufficient ;  for  the  entirety  of  the  contract  would  be  to 
this  extent,  at  least,  waived.3  But  in  such  a  case  the  orderer 
cannot  retain  a  portion  and  return  the  remainder,  except  the 
other  party  assent.  But  unless  the  actual  number  ordered  be 
sent,  the  orderer  might  retain  such  portion  as  he  chooses,  and 
it  would  be  incumbent  on  the  other  party  to  object  if  he  did 
not  agree  to  such  a  modification  of  the  contract.  Thus, 
where  the  defendant  ordered  of  the  plaintiff  two  dozen  of 
Port  and  two  dozen  of  Sherry,  with  the  understanding,  that  if 
they  were  not  approved  he  should  return  them  ;  and  the  plaintiff 
sent  him  four  dozen  of  Port  and  four  dozen  of  Sherry  ;  and 
the  defendant  was  not  satisfied  with  their  quality,  and  returned 
the  whole,  except  one  bottle  of  the  Port  and  one  dozen  of  the 

(1860).  And  parol  evidence  is  not  competent  to  show  that  the  parties 
intended  payment  should  be  made  for  each  parcel,  as  delivered.  lbid.~] 

1  [Tipton  v.  Feitner,  20  N.  Y.  423  (1859),  where  the  plaintiff  was  allowed 
to  recover  for  a  quantity  of  dressed  pork  actually  delivered,  although  he 
had  failed  to  deliver  a  lot  of  live  hogs  bought  at  the  same  time.     See,  also, 
Withers  v.  Reynolds,  2  Barn.  &  Ad.  882.] 

2  [Gardner  ».  Clark,  21  N.  Y.  399.] 

3  Hart  v.  Mills,  15  Mees.  &  W.  85  ;  Poullen  v.  Lattimore,  9  Barn.  &  Ores. 
259. 
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Sherry,  with  a  letter  to  the  plaintiff,  in  which  he  stated  that  his 
order  was  for  two  dozen  of  each  kind  of  wine  ;  that  he  should 
not  have  refused  to  keep  the  four  dozen  if  the  quality  had 
suited  him,  but  that  as  it  did  not,  he  returned  the  four  dozen 
of  Port,  minus  one  bottle,  which  he  had  tasted,  and  three  dozen 
of  the  Sherry  :  it  was  held,  that  the  defendant  was  liable  only 
for  the  price  of  the  wine  he  actually  kept.1 

§  246.  In  the  next  place,  as  to  Conditional  Contracts.2  A 
conditional  contract  is  an  executory  contract,  the  performance 
of  which  depends  upon  a  condition.  It  differs  from  a  purely 
executory  contract  in  this  particular  :  that  an  executory  con- 
tract is  absolutely  to  sell  at  a  future  time,  and  a  conditional 
contract  is  conditionally  to  sell.  In  the  one  case,  the  per- 
formance of  the  contract  is  suspended  and  transferred  to  a 
future  time ;  in  the  other  case,  the  very  existence  and  per- 
formance of  the  contract  depends  upon  a  contingency.  Thus, 
if  a  man  sell  goods  to  B.  for  so  much  as  A.  shall  name,  the 
contract  is  not  complete  unless  A.  names  the  price. 

§  247.  A  condition  may  be  either  precedent  or  subsequent.3 
A  condition  precedent  is  one  which  must  happen  before  either 
party  becomes  bound  by  the  contract.  As,  if  A.  promise  to  B. 

1  Hart  v.  Mills,  15  Mees.  &  W.  85.     See  Wright  v.  Barnes,  14  Conn. 
518;  Shields  v.  Pettee,  2  Sandf.  (S.  C.)  262. 

2  [As  to  the  difference  between  conditional  sales  and  mortgages,  see 
Rowan  v.  Union  Arms  Co.,  36  Vermont,  124;  Swift  v.  Swift,  36  Ala.  147.] 

3  A  condition  precedent  corresponds  to  the  suspensive  condition  of  the 
Civil  and  Scottish  law,  and  a  condition  subsequent  to  the  resolutive  condi- 
tion.    Mr.  Brown,  in  his  Treatise  on  Sales,  says  :  *'  A  condition  resolutive, 
when  it  is  accomplished,  puts  an  end  to  the  contract,  but  does  not  suspend 
its  existence.     The  contract  is  perfect,  notwithstanding  the  presence  of  a 
condition  subsequent,  and  is  merely  liable  to  be  rescinded  on  the  condition 
being  accomplished."     The  effect  of  a  proper  suspensive  condition,  or  con- 
dition precedent,  in  the  contract  of  sale,  is,  "  that  there  is  no  complete  sale 
until  the  condition  is  accomplished."     So,  also,  Pothier,  in  his  Traite  des 
Obligations,  No.  224,  says :  "  Les  conditions  resolutoires  sont  celles,  qui 
sont  opposees,  non  pour  suspendre  1'obligation  jusqu'&  1'accomplissement, 
mais  pour  la  faire  cesser  lorsqu'elles  s'accomplissent.     Une  obligation  con- 
tractee  sous  une  condition  resolutoire  est  done   parfaite  des  1'instant  du 
contrat."     See,  also,  Pothier,  Tr.  des  Oblig.  No.  198. 
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that  if  B.  will  ship  fifty  barrels  of  flour  by  a  particular  vessel, 
he  will  buy  twenty  barrels  ;  or,  if  A.  agree  to  buy  half  of  a 
certain  cargo  of  B.,  on  condition  that  B.  will  buy  the  whole 
cargo  of  C.  In  these  cases,  the  contract  is  incomplete  until 
the  fifty  barrels  are  shipped  by  the  particular  vessel ;  or,  until 
the  cargo  is  bought  by  B.  So,  also,  sales  of  goods  "  on  trial," 
are  examples  of  this  species  of  conditional  sale.1 

§  248.  A  condition  subsequent  is  one  which  will  defeat  and 
annul  the  contract  by  the  subsequent  failure  thereof.2  As,  if 
A.  agree  to  buy  a  particular  estate  of  B.,  on  condition  that  B. 
shall  not  sell  at  any  time  thereafter  the  adjoining  lot  to  C.  ;  or, 
if  goods  be  sold  on  condition  that  the  purchaser  shall,  if  they 
do  not  prove  satisfactory,  return  them  within  an  agreed  time. 
So,  also,  sales  on  an  express  warranty  are  examples  of  this 
species  of  conditional  sale.3 

§  249.  Other  examples  of  conditional  sales  may  be  found 
in  sales  "  on  arrival,"  and  "  on  sale  and  return."  A  sale  on 
arrival,  is  a  sale  of  goods  expected  from  abroad,  which  is 
made  before  they  arrive,  the  condition  being  that  the  thing 
sold  shall  arrive,  and  that,  if  it  do  not  arrive,  the  bargain  shall 
be  void.4  As,  where  the  defendant  sold  to  a  plaintiff  by  a 

1  Brown   on   Sales,   §44,   45;  Com.   Dig.  Agreement,  A.   4;   Ellis  v. 
Mortimer,  1  New  R.  257  ;    Hayward  v.  Seougall,  2  Camp.  56 ;  Hawes  v. 
Humble,  2  Camp.  327,  n. ;  Boyd  v.  Siffkin,  2  Camp.  326. 

2  Com.  Dig.  Condition,  C. ;  Hayden  v.  Stoughton,  5  Pick.  528 

3  See  per  Shaw,  C.  J.,  in  Dorr  v.  Fisher,    1   dishing,  271,  273,  274; 
Post,  §  421. 

4  Shields  v.  Pettee,  2  Sandf.  (S.  C.)  262.     The  defendant,  by  a  bought 
and  sold  note,  agreed  to  sell  the  plaintiffs  "  100  tons  of  nitrate  of  soda, 
at  18s.  per  cwt.,  to  arrive  ex  Daniel  Grant,  to  be  taken  from  the   quay 
at  landing  weights,"  &c. ;  and  below  the  signature  of  the  brokers,  there  was 
the  following  memorandum:  "  Should  the  vessel  be  lost,  this  contract  to  be 
void."     This  contract,  it  was  held,  did  not  amount  to  a  warranty  on  the 
part  of  the  seller,  that  the  nitrate  of  soda  should  arrive  if  the  vessel  arrived, 
but  to  a  contract  for  the  sale  of  goods  at  a  future  period,  subject  to  the 
double  condition,  of  the  arrival  of  the  vessel,  with  the  specified  cargo  on 
board.     Johnson  v.  Macdonald,  9  Mees.  &  W.  600 ;  Lovatt  v.  Hamilton,  5 
Mees.  &  W.  639;  Stockdale  v.  Dunlop,  6  Mees.  &  W.  224.     On  a  sale 
"to  arrive"  the  title  to  the  goods  does  not  pass  until  the  goods  arrive  and 
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broker,  "  on  arrival,"  one  hundred  tons,  more  or  less,  of  Tene- 
riffe  barilla,  in  the  defendant's  ship  Bon  Fim,  Tuan  Feliciano, 
and  the  Bon  Fim  arrived  without  any  barilla,  the  contract 
was  held  to  be  at  an  end,  the  condition  having  failed.1  But 
where  the  contract  was  for  the  delivery  of  goods  "  on  arrival, 
to  be  delivered  with  all  convenient  speed,  but  not  to  exceed  " 
a  named  day ;  it  was  held  that  the  vendee  was  not  bound  to 
accept  them  after  that  day.2  So,  in  a  case,  where  A.  contracted 
to  sell  B.  1170  bales  of  gambier  "  now  on  a  passage  from  Sing- 
apore, and  expected  to  arrive  in  London,  viz.,  per  Ravenscraig, 
805  bales,  per  Lady  Agnes  Duff,  365  bales ;' "  it  was  held  to 
constitute  a  warranty  that  the  goods  were  then  on  passage.3 
A  contract  "  on  sale  and  return,"  is  an  agreement,  by  which 
goods  are  delivered  by  a  wholesale  dealer,  to  a  retail  dealer, 
to  be  paid  for  at  a  certain  rate,  if  sold  again  by  the  latter  ;  and 
if  not  sold,  to  be  returned.4  There  is  a  similar  class  of  cases 
where  the  vendor  delivers  goods  sold,  and  takes  the  promise 
of  the  vendee  to  return  them  within  a  limited  time,  or  a  rea- 
sonable time,  if  none  be  limited,  or  pay  a  sum  of  money  there- 
for ;  in  these  cases,  the  property,  by  the  delivery,  vests  in  the 
vendee,  subject  to  an  option  in  him  to  return  the  goods  within 
the  time ;  if  the  vendee  exercises  this  option'  by  so  returning 
them,  the  contract  of  sale  falls  to  the  ground,  and  is  defeated, 
as  if  it  never  had  been ;  if  he  does  not,  the  sale  becomes  abso- 
lute, and  the  price  of  the  goods  may  be  recovered  in  an  action 
for  goods  sold  and  delivered.5  Reasonable  time  for  return  is 

are  delivered;  the  sale  is,  in  its  nature,  executory.  Benedict  v.  Field,  16 
N.  Y.  597 ;  [Reimers  v.  Ridner,  2  Robertson,  11  (1864)]. 

1  Hawes  v.  Humble,  cited  2  Camp.,  327 ;  Boyd  v.  Siffkin,  2  Camp.  327  ; 
Idle  y.  Thornton,  3  Camp.  274;  Shields  v.  Pettee,  2  Sandf.  (S.  C.)  262. 

2  Alewyn  v.  Prior,  R.  &  M.  406. 

3  Gorrissen  v.  Perrin,  2  Com.  B.  (N.  S.)  681. 

4  See  Meldrum  v.  Snow,  9  Pick.  441 ;  Eldridge  v.  Benson,  7  Gushing, 
483  ;  Blood  v.  Palmer,  2  Fairf.  414 ;  STeate  v.  Ball,  2  East,  116. 

5  Buswell  v.  Bicknell,  17  Maine,  344 ;  Dearborn  v.  Turner,  16  Maine, 
17  ;  Perkins  v.  Douglass,  20  Maine,  317  ;  Buffum  v.  Merry,  3  Mason,  478 ; 
Holbrook  v.  Armstrong,  1  Fairf.  31 ;  Moss  v.  Sweet,  16  Q.  B.  493 ;  3  Eng. 
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of  course  dependent  wholly  upon  the  peculiar  circumstances 
of  each  particular  case.1 

§  250.  In  sales  of  goods  on  trial,  if  any  particular  time  be 
named  within  which  they  are  to  be  returned,  if  not  approved 
of,  they  must  be  returned  within  such  time,  or  the  contract 
will  become  binding  by  the  resolution  of  the  condition.  Nor 
is  it  necessary,  in  such  cases,  that  the  vendee  should  give 
notice  to  the  vendor,  that  the  goods  are  satisfactory,  for  the 
fact  that  the  time  within  which  he  was  bound  to  return  them 
has  elapsed,  establishes  the  contract.2  Where,  however,  a 
person  is  allowed  to  take  the  subject-matter  of  sale  for  a  defi- 
nite period  on  trial,  whatever  conclusion  he  may  arrive  at  in 
the  intermediate  time,  he  is  not  bound  thereby,  even  though 
he  express  it  to  the  other  party,  unless  he  return  the  goods,  or 
unless  such  conclusion  be  accepted  as  final  by  the  owner  of 
the  goods,  or  unless  the  circumstances  plainly  show  a  deter- 
mination of  the  whole  negotiation.  Thus,  where  Ellis,  hav- 
ing a  horse  to  sell,  offered  him  to  Mortimer,  and  it  was  agreed 
that  Mortimer  should  give  thirty  guineas  for  the  horse,  '•  if  he 
liked  him,  and  should  take  him  a  month  upon  trial ;  "  and 

Law  &  Eq.  311  and  Bennett's  note;  Crocker  v.  Gullifer,  44  Maine,  491, 
493  ;  Ray  v.  Thompson,  12  Gushing,  281.  [See,  also,  Jameson  u.  Gregory, 
4  Met.  (Ky.)  363 ;  Chamberlain  v.  Smith,  44  Penn.  State,  431.] 

1  Bailey  v.  Gouldsmith,  Peake,  N.  P.  C.  56 ;  Carter  v.  Carter,  14  Pick. 
424.     What  is  a  reasonable  time  within  which  an  act  is  to  be  done,  in  the 
absence  of  any  contract  between  the  parties,  is  generally  a  question  of  law 
for  the  Court,  to  be  determined  by  a  view  of  all  the  circumstances.    Atwood 
».  Clark,  2  Greenl.  249 ;  Hijl  v.  Hobart,  16  Maine,  164 ;  Howe  v.  Hunting- 
ton,  15  Maine,  350 ;  Murray  v.  Smith,  1  Hawks,  41 ;  Cocker  v.  Franklin 
Hemp  &  Flax  Manuf.  Co.,  3  Sumner,  530.     This  question  has,  however, 
sometimes  been  submitted  to  the  jury,  under  peculiar  circumstances.     See 
Howe  v.  Huntington,  and  Hill  v.  Hobart,  ubi  supra ;  Green  v.  Dingley,  24 
Maine,  131 ;  Cocker  v.  Franklin  Hemp   &  Flax  Manuf.  Co.,  supra.     Evi- 
dence may  be  admitted  to  show  what  the  party  to  be  affected  considered  a 
reasonable  time.     Cocker  v.  Franklin  Hemp  &  Flax  Manuf.  Co.,  supra; 
Coates  v.  Sangston,  5  Maryland,  121 ;  Ellis  v.  Thompson,  3  Mees.  &  W. 
445. 

2  Humphries  v.  Carvalho,  16  East,  45 ;  Ellis  v.  Mortimer,  1  Bos.  &  Pul. 
257 ;  Johnson  v.  McLane,  7  Blackf.  501.     See  post,  §  456. 
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Mortimer  took  the  horse,  and  Ellis  having  asked  him,  within 
the  fortnight,  how  he  liked  the  horse,  he  answered  that  he 
liked  the  horse,  but  not  the  price,  upon  which  Ellis  desired 
that  if  he  did  not  like  the  price,  he  would  return  the  horse  ; 
but  Mortimer  kept  the  horse  ten  days  longer  and  then  returned 
him  within  the  month  ;  it  was  held  that  he  was  not  bound  to 
take  the  horse,  inasmuch  as  the  facts  did  not  show  a  complete 
determination  of  the  contract  by  either  party  before  the  return 
of  the  horse,  and  as  he.  was  entitled,  whatever  might  be  the 
fluctuations  of  his  opinion,  to  try  the  horse  for  a  month.1  In 
sales  of  goods  on  trial  where  no  particular  time  is  fixed  with- 
in which  they  are  to  be  returned,  if  not  approved  of,  the  vendee 
will  only  be  allowed  a  reasonable  time  in  which  to  decide.2 

§  251.  Where  the  condition  is  precedent,  it  must  be  strictly 
performed  in  order  to  entitle  the  party,  whose  duty  it  is  to 
perform  it,  to  enforce  the  contract  against  the  other  party,3 
whether  the  non-performance  of  it,  according  to  its  terms,  oper- 
ate as  an  injury  to  the  other  party  or  not.4  Thus,  where  the 
price  of  certain  goods  to  be  manufactured,  is  to  be  paid  by  A. 
on  a  day  certain,  in  consideration  that  they  shall  be  manufact- 
ured by  B.  before  that  day,  the  performance  by  B.  is  a  condi- 
tion precedent  to  his  right  to  demand  payment  of  A.5  So,  also, 
the  condition  must  be  fully  performed.  And  if  a  sale  be  made 
for  a  certain  sum  to  be  paid  at  a  specified  time,  the  payment  of 
only  a  portion  of  the  purchase-money  is  not  sufficient.6  The 
plaintiff,  therefore,  in  his  declaration  should  aver  performance, 

1  Ellis  v.  Mortimer,  1  Bos.  &  Pul.  N.  R.  257';  Reed  v.  Upton,  10  Pick. 
522. 

2  See  Washington  v.  Jones,  7  Humph.  468 ;  Moss  v.  Sweet,  3  Eng.  Law 
&  Eq.  311 ;  16  Q.  B.  493 ;  Humfrey  v.  Dale,  7  Ellis  &  Bl.  266. 

3  Dana  v.  King,  2  Pick.  155 ;  Seymour  v.  Bennet,  14  Mass.  266 ;  Hunt 
v.  Livermore,  5  Pick.  395 ;  Albany  Dutch  Church  v.  Bradford,  8  Cowen, 
457;  Shaw  v.  Turnpike  Co.,  2  Penn.  454;  [Mazone  v.  Caze,  18  La.  An. 
13]. 

4  Barber  v.  Taylor,  5  Mees.  &  W.  527. 

5  Johnson  v.  Reed,  9  Mass.  78. 

6  Smith  v.  Foster,  18  Vermont,  182. 
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and  must  support  it  in  his  action  by  proof.1  Nor  does  it  make 
any  difference,  in  this  respect,  that  the  condition  is  difficult,  or 
foolish,  for  the  party  who  engages  to  perform  such  a  condition 
does  so  at  his  own  risk,  and  must  suffer  tke  consequences.2 
But  if  the  condition  be  illegal,  or  impossible,  or  repugnant,  it 
will  be  void,  and  the  sale  will  be  absolute.3  It  would  seem, 
however,  that  a  performance,  according  to  the  exact  terms,  and 
in  the  exact  mode  stated  in  the  agreement,  would  not  in  all 
cases  be  necessary,  but  a  substantial  performance  would  be 
sufficient ;  provided,  that  no  injury  or  inconvenience  be  thereby 
occasioned ;  and  provided,  also,  that  the  exact  mode  of  per- 
formance be  not  an  essential  consideration.4  Such  cases  must, 
however,  be  peculiar  in  their  circumstances,  and  form  excep- 
tions to  the  general  rule. 

§  252.  No  precise  words,  however,  are  necessary  to  consti- 
tute a  condition  precedent,  or  a  condition  subsequent ;  and,  if 
there  be  any  question  in  this  respect,  it  is  to  be  determined  by 
the  intention  of  the  parties,  as  indicated  by  the  circumstances 
of  the  particular  case.5  The  exact  meaning  of  the  terms  used 
may  be  warped  so  as  to  harmonize  them  with  the  manifest 
intention  of  the  parties.  Thus,  where  A.  agreed  to  sell  to  B. 
a  certain  quantity  of  hemp,  which  he  expected  in  a  certain  ship, 
"  on  arrival ;"  it  was  held,  that  the  parties  manifestly  meant 
by  the  phrase,  "  on  arrival,"  on  arrival  of  the  hemp,  and  not 
of  the  ship,  and  that  the  contract  must  be  construed  accord- 
ingly.6 So,  also,  where  a  contract  was  made  in  London  for  the 

1  Smith  v.  Foster,  supra;  Thorpe  v.  Thorpe,  1  Salk.  171. 

2  Worsley  v.  Wood,  6  T.  R.  720;  Com.  Dig.  1;  Harmony  v.  Bingham, 
2  Kernan   (1ST.  Y.),  106;  School  Dist.  No.   1  v.  Dauchy,-  25  Conn.  636 ; 
Adams  v.  Nichols,  19  Pick.  275 ;  Chitty  on  Contracts  (ed.  1860),  55. 

3  Harvy  v.  Gibbon,  2  Lev.  161 ;  Story  on  Contracts,  §  137,  140;  Nerot 
v.  Wallace,  3  T.  R.  17;  Chitty  on  Contracts  (ed.  1860),  54,  55. 

4  Worsley  v.  Wood,  6  T.  R.  720. 

6  Worsley  v.  Wood,  6  T.  R.  720 ;  Tufts  v.  Kidder,  8  Pick.  537 ;  Johnson 
v.  Reed,  9  Mass.  78 ;  Gardiner  v.  Corson,  15  Mass.  500,  503. 

6  Siffkin  v.  Boyd,  2  Camp.  327.  The  broker's  note,  proved  at  the  trial 
of  this  case,  was  in  the  following  words  :  "  Sold  for  Mr.  H.  Siffkin  to  Mr. 


CH.  VII.]  CONDITIONAL   CONTRACTS.  239 

sale  of  tallow  by  a  particular  ship  "  on  arrival,"  and  it  was 
specified,  that  if  it  did  not  arrive  before  a  given  day,  the  bar- 
gain was  to  be  void,  and  the  ship  was  wrecked,  but  the  cargo 
was  saved,  and  might  have  been  sent  round  to  London  by  a 
different  conveyance  than  the  ship  before  such  given  day,  but 
it  was  not ;  it  was  held,  that  the  manifest  intention  of  the 
parties  was,  that  the  contract  should  be  void  unless  the  tallow 
arrived  in  the  ordinary  course  of  trade  and  navigation,  and  that 
the  sellers  were  not,  therefore,  answerable  for  a  non-delivery 
thereof.1 

§  253.  Again,  conditions  may  be  implied,  from  the  circum- 
stances of  a  case,  to  be  attached  to  sales  where  no  condition 
has  been  expressly  stated.  Thus,  if  certain  rules  of  sale,  of 
which  the  buyer  has  notice,  be  posted  at  the  place  where  goods 

M.  Boyd  about  32  tons  more  or  less  of  Riga  Rhine  hemp  on  arrival  per 
Fanny  Almira,  at  £82  10s.  per  ton."  The  ship  arrived,  but  the  hemp  did 
not  arrive,  and  the  action  was  brought  against  the  vendors  on  the  note. 
Lord  Ellenborough  said,  in  deciding,  that  the  action  was  unmaintainable ; 
"I  clearly  think,  'on  arrival'  means,  on  arrival  of  the  hemp.  The  parties 
did  not  mean  to  enter  into  a  wager.  By  *  bought  and  sold '  in  the  note, 
must  be  understood  *  contracted  to  sell  and  buy.'  The  hemp  was  expected 
by  the  ship ;  had  it  arrived,  it  was  sold  to  the  plaintiff.  As  none  arrived, 
the  contract  was  at  an  end."  Lord  Ellenborough  seems  to  treat  the  con- 
tract as  an  executory  contract  of  sale  in  one  part  of  these  remarks,  and  as 
a  conditional  sale  in  another  part.  But  the  fairest  interpretation  of  the  con- 
tract would  seem  to  be,  that  the  sale  was  absolute,  with  a  condition  subse- 
quent or  resolutive  ;  that  is,  it  was  a  present  sale,  with  the  condition  that,  if 
no  hemp  arrived,  the  sale  was  to  be  null.  Lord  Ellenborough  says,  **  had 
it  arrived,  it  was  sold  ; "  this  is  true,  but  yet  it  would  not  be  true  upon  the 
supposition  that  there  was  a  mere  contract  to  sell,  as  he  says  it  was.  The 
condition  was  not  precedent,  for,  provided  that  the  hemp  had  arrived,  it 
would  not  have  become  the  property  of  the  vendee  at  the  time  of  the 
arrival ;  but  it  would  have  been  his  property  from  the  time  when  the  note 
was  given.  It  was  not  necessary,  before  the  property  passed,  that  the  con- 
dition should  be  performed,  but  it  was  agreed  that,  if  a  certain  condition 
did  not  happen,  the  sale  should  be  thereby  defeated.  In  like  manner,  a 
person  would  buy  an  article  on  a  warranty,  or  on  trial,  and  if  the  condition 
should  fail,  the  sale  would  be  avoided ;  but  it  would  yet  have  been  a  com- 
plete sale  ;  so  that  if  the  vendee  did  not  take  advantage  of  the  failure  of  the 
condition,  no  one  could. 

1  Idle  e.  Thornton,  3  Camp.  274. 


240 


SALE   OF   PERSONAL    PROPERTY. 


[CH.  VII. 


are  sold,  the  conditions  stated  therein  will  be  considered  as 
implied  in  every  sale  made  there,  to  which  they  apply,  although 
no  express  reference  be  made  thereto  in  the  contract  of  sale. 
Thus,  where  certain  rules  of  sale  were  posted  up  at  a  reposi- 
tory for  the  sale  of  horses,  regulating  sales  by  private  contract 
there ;  it  was  held  that,  where  the  buyer  had  notice  of  them, 
he  impliedly  adopted  them  as  the  conditions  of  his  bargain.1 

§  253  a.  Where  there  is  an  agreement  to  deliver  goods  to  a 
buyer  on  a  certain  condition,  and  the  condition,  without  any 
default  on  the  part  of  the  seller,  never  comes  to  pass,  he  will 
not  be  liable  for  a  non-delivery.  But,  where  the  agreement  is 
absolute,  or  conditioned  on  an  event  which  happens,  the  seller 
will  be  liable  for  a  breach,  although  he  could  not  help  the  non- 
performance  ;  for,  it  is  his  own  heedlessness,  if  he  runs  the  risk 
of  undertaking  to  perform  an  impossibility,  when  he  might 
have  provided  against  it  by  his  contract.2 

1  Bywater  v.  Richardson,  3  Nev.  &  Man.  748 ;  1  Ad.  &  El.  508. 

2  Williams  J.,  in  Hale  v.  Rawson,  4  Com.  B.  (1ST.  S.)  85.     The  defend- 
ants contracted  to  sell  to  the  plaintiffs  fifty  cases  of  East  India  tallow,  at 
48s.  Qd.  per  cwt.  to  be  paid  for  by  the  plaintiffs  in  cash  fourteen  days  after 
finishing  the  landing  thereof;  to  be  delivered  by  the  defendants  to  the  plain- 
tiffs on  safe  arrival  of  a  certain  vessel  called  the  Countess  of  Elgin,  then  on 
passage  from  Calcutta  to  London: — Held,  that  this  was  an  absolute  con- 
tract to  sell  and  deliver  the  tallow  provided  the  ship  arrived,  and  that  the 
defendants  were  liable  for  a  breach,  notwithstanding  the  non-delivery  was 
caused  by  the  ship's  arrival  (through  no  default  on  their  part)  without  the 
tallow  on  board ;  and  that  the  stipulation,  as  to  payment  fourteen  days  after 
finishing  the  landing,  introduced  no  additional  condition.     Hale  v'.  Rawson, 
supra.     See  Gorrissen  v.  Perrin,  2  Com.  B.  (N.  S.)  681,  701.     Where  the 
engagement  to  deliver  is  absolute,  it  is  no  defence  that  the  vendee  was  pre- 
vented from  completing  the  bargain  by  the  blockade  of  a  port,  or  by  any 
other  inevitable  accident.     Atkinson  v.  Ritchie,  10  East,  530;  Spence  v. 
Chadwick,  10  Q.  B.  517,  530;  Hayward  v.  Scougall,  2  Camp.  57,  n. ;  De 
Medeiros  u.  Hill,  5  Car.  &  P.  182.     It  is  not  a  valid  excuse  for  the  non- 
performance  of  an  agreement  to  deliver  goods  of  a  particular  quality,  that 
goods  of  that  quality  were  not  to  be  had,  at  the  season  when  the  contract 
was  to  be  executed.     Gilpins  v.  Consequa,  1  Peters  C.  C.  91 ;   Youqua  v. 
Nixon,  1  Peters,  C.  C.  221. 
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CHAPTER  VIII. 

OF   THE    STATUTE    OF   FRAUDS,   AS    APPLICABLE    TO     A     CONTRACT 

OF   SALE. 

§  254.  THE  next  question  which  demands  our  attention,  is 
in  respect  to  the  form  in  which  a  contract  of  sale  is  required 
to  be  made. 

§  255.  The  simplest  form  which  this  contract  assumes  is, 
where  there  is  a  reciprocal  manual  transfer  of  the  subject- 
matter  of  the  sale  and  of  the  price.  By  such  a  proceeding, 
the  transaction  is  completely  closed,  so  that  neither  party  can 
avoid  it,  or  enforce  any  claim  growing  out  of  the  sale  against 
the  other,  nor  reclaim  the  consideration,  unless  the  sale  be 
fraudulent,  or,  unless  there  be  a  breach  of  warranty.  The 
rules  relating  to  such  a  sale  in  prcesenti,  are  plain  and  simple. 
But,  inasmuch  as  an  executory  sale  may  be  made,  in  which 
the  subject-matter  is  to  be  delivered,  or  the  price  is  to  be  paid 
at  some  future  time,  or  which  requires  the  performance  of 
some  acts  by  the  seller,  before  delivery  can  be  actually  or 
legally  made,  it  becomes  necessary  to  consider  the  formalities 
which  are  required  by  the  statute  of  frauds,  in  order  to  ren- 
der such  a  contract  binding. 

§  256.  The  statute  of  frauds,  which  has  been  supposed  to 
have  been  framed  by  Sir  Matthew  Hale,  and  which  was  pro- 
nounced by  Lord  Ellenborough  to  be  "  one  of  the  wisest  laws 
in  our  statute  books,"  is  not,  as  it  would  appear  from  the  case 
of  Ash  v.  Abdy,1  the  production  of  Lord  Hale,  but  was  origi- 
nally introduced  by  Lord  Nottingham  into  the  House  of  Lords 
in  a  different  form,  and  was  subsequently  there  altered  and 

1  3  Swanst.  664. 
16 
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patched  by  the  judges  and  civilians  until  it  was  moulded  into 
its  present  shape.  By  dint  of  construction,  however,  its  inac- 
curacies have  been  generally  practically  corrected,  so  that,  in 
its  operation,  it  fully  justifies  the  large  commendation  of  Lord 
Ellenborough,  and  serves  the  purpose  set  forth  in  the  preamble, 
"  of  preventing  ma.ny  fraudulent  practices  which  are  commonly 
endeavored  to  be  upheld  by  perjury  and  subornation  of  per- 
jury." With  some  slight  variations,  it  has  been  re-enacted  in 
nearly  all  of  the  States  in  the  United  States. 

§  257.  The  fourth  and  seventeenth  sections  of  this  statute 
are  alone  applicable  to  the  subject  now  under  consideration. 
The  fourth  section  enacts,  "  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  him  lawfully  authorized."  In 
the  interpretation  of  the  term  "  agreement,"  as  used  in  this 
section,  there  has  been  much  controversy,  whether  it  was  to 
be  understood  as  signifying  merely  a  promise  or  undertaking 
by  one  party,  and  only  requiring,  therefore,  a  statement  of  the 
consideration  on  one  side  ;  or,  whether  it  was  to  be  interpreted 
as  meaning  a  mutual  bargain,  or  contract  between  the  parties, 
requiring  a  statement  of  the  consideration  on  both  sides.  The 
latter  intrepretation  is,  however,  now  settled  to  be  the  correct 
one.  The  memorandum  or  note  of  the  agreement  should, 
therefore,  set  forth  both  the  promise  and  the  consideration, 
either  by  its  own  contents,  or  by  reference  to  something  ex- 
trinsic, by  which  it  may  be  rendered  certain  ;  it  should  be 
signed  by  one  of  the  parties  ;  and  the  name  of  the  other 
should  appear  on  it.1  That  is  to  say,  the  note  or  memoran- 

1  The  first  case  on  this  subject  was  Wain  v.  Warlters,  5  East,  10,  which 
was  subsequently  modified  by  the  case  of  Stadt  v.  Lill,  1  Camp.  242,  and  9 
East,  348,  and  finally  reviewed  and  affirmed  in  Saunders  v.  Wakefield,  4 
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dum  must  afford  full  evidence  that  the  agreement  was  not 
without  a  valuable  consideration  on  both  sides,  and  that  it 

Barn.  &  Aid.  595.  See,  also,  Lyon  v.  Lamb,  Fell  on  Merc.  Guar.  318; 
Morris  v.  Stacey,  Holt,  N.  P.  153  ;  2  Stark.  Evid.  349  ;  Champion  v.  Plum- 
mer,  4  Bos.  &  Pul.  252 ;  Wheeler  v.  Collier,  1  Mood.  &  Malk.  123 ;  Boys 
v.  Ayerst,  6  Madd.  316  ;  Jenkins  v.  Reynolds,  2  Ball  &  Beat.  14;  Saunders 
v.  Wakefield,  4  Barn.  &  Aid.  595  ;  Morley  v.  Boothby,  3  Bing.  107  ;  Lees  v. 
Whitcomb,  5  Bing.  34 ;  Cole  v.  Dyer,  1  Cromp.  &  Jerv.  461 ;  Newbury  v. 
Armstrong,  6  Bing.  201 ;  James  v.  Williams,  3  Nev.  &  Man.  196 ;  5  Barn. 
&  Ad.  1109;  Laythoarp  v.  Bryant,  3  Scott,  250;  Bainbridge  v.  Wade,  16 
Q.  B.  89;  Powers  v.  Fowler,  4  El.  &  Bl.  571;  Sears  v.  Brink,  3  Johns. 
210;  Rogers  v.  Kneeland,  13  Wendell,  114;  Peltier  v.  Collins,  3  Wendell, 
459.  See,  also,  Egerton  v.  Matthews,  6  East,  308,  and  note  (1).  But  see 
Ex  parte  Garden,  15  Ves.  287,  288.  The  memorandum  need  contain  only 
the  substance  of  the  contract,  and  not  a  detail  of  all  the  particulars,  Ives  v. 
Hazard,  4  R.  Island,  14 ;  McConnell  v.  Brillhart,  17  Illinois,  354 ;  Chase  v. 
Lowell,  7  Gray,  33 ;  Hawkins  v.  Chace,  19  Pick.  502 ;  Salmon  Falls  Manuf. 
Co.  v.  Goddard,  14  Howard  (U.  S.),  456;  Sari  v.  Bourdillon,  1  Com.  B. 
(N.  S.)  188.  It  must  mention  the  names  of  the  contracting  parties. 
Graham  v.  Musson,  5  Bing.  (N.  C.)  607  ;  S.  C.,  7  Scott,  769,  776  ;  Cham- 
pion v.  Plummer,  4  Bos.  &  Pul.  272 ;  Bateman  v.  Phillips,  15  East,  272 ; 
Sherburne  v.  Shaw,  1  N.  Hamp.  157;  Webster  v.  Ela,  5  N.  Hamp.  540; 
Sanborn  v.  Sanborn,  7  Gray,  142 ;  Nichols  v.  Johnson,  10  Conn.  192 ; 
Barry  v.  Law,  1  Cranch,  C.  C.  77 ;  Sari  v.  Bourdillon,  1  Com.  B.  (N.  S.) 
186 ;  and  should  show  which  is  buyer  and  which  is  seller.  See  Bailey  v. 
Ogden,  3  Johns.  399;  Nichols  v.  Johnson,  10  Conn.  198;  Osborne  v. 
Phelps,  19  Conn.  73;  Curtis,  J.,  in  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 
Howard  (U.  S.),  446.  It  should  state  the  contract  and  describe  the  subject- 
matter  of  it  with  reasonable  certainty  either  expressly  or  by  reference.  See 
Bailey  v.  Ogden,  3  Johns.  399 ;  Curtis,  J.,  in  Salmon  Falls  Manuf.  Co.  v. 
Goddard,  14  Howard  (U.  S.),  446 ;  Waterman  v.  Meigs,  4  Gushing,  497 ; 
Nichols  v.  Johnson,  10  Conn.  192;  Kay  v.  Curd,  6  B.  Mon.  100;  Morton 
v.  Dean,  13  Metcalf,  385;  Chitty  on  Contracts  (ed.  1860),  70,  71,  notes, 
412  and  notes  ;  De  Beil  v.  Thompson,  3  Beavan,  469  ;  Tallman  v.  Franklin, 
4  Kernan  (N.  Y.),  584 ;  O'Donnell  v.  Leeman,  43  Maine,  158 ;  Hawkins  v. 
Chace,  19  Pick.  502 ;  Sari  v.  Bourdillon,  supra.  But  an  omission  of  the 
particular  mode  or  time  of  payment,  or  even  of  the  price  itself,  does  not 
necessarily  invalidate  the  contract;  Per.  Cur.,  Valpy  v.  Gibson,  4  Com.  B. 
837,  864 ;  Hoadly  v.  M'Laine,  10  Bing.  482  ;  Acebal  v.  Levy,  10  Bing.  382 ; 
Hawkins  v.  Chace,  19  Pick.  502 ;  although,  if  the  price  be  agreed  upon,  it 
must  be  stated  in  the  memorandum.  Elmore  v.  Kingscote,  5  Barn.  &  Cres. 
583  ;  Hoadly  v.  M'Laine,  10  Bing.  482  ;  Acebal  v.  Levy,  10  Bing.  376 ;  Ide 
v.  Stanton,  15  Vermont,  691;  Smith  v.  Arnold,  5  Mason,  414;  Buck  v. 
Pickwell,  1  Williams  (Vt.),  167;  Adams  v.  M'Millan,  7  Porter,  73;  Soles 
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was  between  two  or  more  certain  parties ;  since,  otherwise, 
although  the  memorandum  might  indicate  plainly  a  promise, 
it  might,  nevertheless,  be  one  which  could  not  be  enforced  for 
want  of  sufficient  consideration.  It  is  not,  however,  neces- 
sary, that  the  exact  consideration  should  be  expressed,  pro- 
vided that  it  clearly  appear  that  the  consideration  is  legally 
sufficient.1  Whether  that  consideration  were  or  were  not  per- 
formed is  merely  matter  of  evidence.2  The  memorandum 

v.  Hickman,  20  Penn.  State,  180;  Waul  v.  Kirman,  27  Miss.  823;  Kay  v. 
Curd,  6  B.  Mon.  103.  See  Sari  v.  Bourdillon,  supra;  ante,  §  222.  If  terms 
of  credit  are  agreed  upon,  and  a  time  for  performance  is  stipulated,  they 
should  appear  in  the  memorandum.  See  Davis  v.  Shields,  26  Wendell,  341 ; 
Curtis,  J.,  in  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14  Howard  (U.  S.),  446  ; 
O'Donnell  v.  Leeman,  43  Maine,  158.  Parol  evidence  cannot  be  received, 
to  supply  any  thing  which  is  deficient  in  the  writing  to  make  it  the  memo- 
randum on  which  the  parties  rely.  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 
Howard  (U.  S.),  446 ;  O'Donnell  v.  Leeman,  43  Maine,  158.  See  Sari  v. 
Bourdillon,  supra.  Under  the  statute  of  Virginia,  which  enacts,  that  "the 
promise  or  agreement  shall  be  in  writing,"  the  consideration  need  not  be 
stated  in  writing.  Violett  v.  Patton,  5  Cranch,  142.  See,  also,  Taylor  v. 
Ross,  3  Yerger,  330 ;  Gilman  v.  Kibler,  5  Humph.  19  ;  Wren  v.  Pearce,  4 
Smedes  &  M.  91.  In  New  York  and  South  Carolina,  the  English  doctrine 
obtains.  Sears  v.  Brink,  3  Johns.  210 ;  Leonard  v.  Vredenburg,  8  Johns. 
29 ;  Stephens  v.  Winn,  2  Nott  &  McCord,  372  (n.)  ;  so,  also,  in  New  Hamp- 
shire, Neelson  v.  Sanborne,  2  New  Hamp.  414;  and  in  other  States. 
Henderson  v.  Johnson,  6  Georgia,  390;  Edelen  v.  Gough,  5  Gill,  103; 
Elliott  v.  Giese,  7  Harr.  &  J.  457  ;  Bennett  v.  Pratt,  4  Denio,  275.  [Button 
v.  Padgett,  26  Md.  228  (1866)] .  In  Massachusetts,  New  Jersey,  and  Maine, 
and  some  other  States,  the  consideration  need  not  be  stated.  Packard  v. 
Richardson,  17  Mass.  122 ;  Buckley  v.  Beardsley,  2  South.  570 ;  Levy  v. 
Merrill,  4  Greenl.  180 ;  Sage  v.  Wilcox,  6  Conn.  81 ;  Miller  v.  Irvine,  1 
Dev.  &  Bat.  103 ;  Tufts  v.  Tufts,  3  Woodb.  &  M.  456 ;  Reed  v.  Evans,  17 
Ohio,  128 ;  Gillighan  v.  Boardman,  29  Maine,  79 ;  Adkins  v.  Watson,  12 
Texas,  199;  Hargroves  v.  Cook,  15  Georgia,  321. 

1  It  is  sufficient  if  it  can  be  collected  from  the  memorandum  that  there  was 
a  consideration  and  what  it  was.     Bainbridge  v.  Wade,  16  Q.  B.  89 ;  Steele 
v.  Hoe,  14  Q.  B.  431 ;  Kennaway  v.  Treleavan,  5  Mees.  &  W.  498 ;  Lysaght 
v.  Walker,  5  Bligh  (N.  S.),  1 ;  Rogers  v.  Kneeland,  10  Wendell,  218 ;  S.  C., 
13  Wendell,  114;  Laing  v.  Lee,  1  Spencer,  337.     The  words  "  value  re- 
ceived "  have  been  held  sufficient  to  express  a  consideration.     Watson  v. 
McLaren,  19  Wendell,  557  ;  'Douglass  v.  Rowland,  24  Wendell,  35 ;  Day  v. 
Elmore,  4  Wiscon.  190 ;  Edelen  v.  Gough,  5  Gill,  103. 

2  Stadt  v.  Lill,  1  Camp.  242 ;  9  East,  348. 
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must,  however,  clearly  acknowledge  and  approve  a  concluded 
bargain,  and  not  be  a  mere  statement  of  an  intention  to  make 
one,  in  order  to  render  it  sufficient,1 

§  258.  It  will  also  be  observed,  that  the  agreement  men- 
tioned in  the  statute,  as  requiring  a  memorandum  in  writing 
is  "  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year"  An  agreement,  therefore,  which  is  to  be  per- 
formed within  the  space  of  one  year  is  not  within  the  statute 
requisition,  and  is  binding,  although  it  be  made  verbally.  So, 
also,  where  performance  is  dependent  on  a  contingency,  which 
is  expected  to  happen  within  a  year,  a  verbal  agreement  will 
be  sufficient ;  although  the  contingency  do  not  actually  hap- 
pen until  the  year  has  elapsed ; 2  as,  if  the  agreement  should 
be  to  pay  a  certain  sum  of  money  on  the  return  of  a  certain 
ship,  expected  to  arrive  within  a  year,  but  which  did  not  so 
arrive.  But  a  complete  performance  of  the  agreement  within 
the  year,  must  be  within  the  expectation  of  the  parties,  and 
be  possible  according  to  the  terms  of  the  contract,  in  order  to 
take  such  a  case  •  out  of  the  statute.  And  if  the  parties  con- 
template merely  a  partial  performance  within  such  time ;  or, 
if  the  terms  of  the  contract  manifest  an  intention  not  to  com- 
plete it  within  such  time,  the  statute  applies,  and  a  memo- 

1  Roberts  v.  Tucker,  3  Exch.  632 ;  Brant  v.  Brown,  3  Barn.  &  Cres. 
668. 

2  Peter  v.  Compton,  Skinn.  353;  Anon.,  1  Salk.  280;  Smith  v.  Westall, 
1  Ld.  Raym.  316  ;  Moore  v.  Fox,  10  Johns.  244 ;  Ross  on  Vendors,  46  ;  2 
Stark.  Evid.  601 ;  Blake  v.  Cole,  22  Pick.  97  ;  M'Lees  v.  Hale,  10  Wendell, 
426 ;  Linscott  v.  Mclntire,  3  Shepley,  201 ;  Kent  v.  Kent,  18  Pick.  569 ; 
Russell  v.  Slade,  12  Conn.  445 ;  Shute  v.  Dorr,  5  Wendell,  204.     If  the 
contract  when  made  was  in  reality  capable  of  a  full  and  bond  fide  perform- 
ance within  the  year,  without  the  intervention  of  extraordinary  circumstances, 
then  it  is  to  be  considered  as  not  within  the  statute.     Lyon  v.  King,  11  Met- 
calf,  411 ;   Foster  y.  McO'Blenis,  18  Missouri,  88 ;    Fenton  v.  Emblers,  3 
Burr.  1278;  Per  Tindal,  C.  J.,  in  Souch  v.  Strawbridge,  2  Com.  B.  808, 
815 ;  Wells  v.  Horton,  4  Bing.  40,  43 ;  Blake  v.  Cole,  22  Pick.  97 ;  Moore 
v.  Fox,  10  Johns.  244;  Shute  v.  Dorr,  5  Wendell,  204;  Kent  v.  Kent,  18 
Pick.  569 ;  Russell  v.  Slade,  12  Conn.  445 ;    Blanding  v.   Sargent,  33  N. 
Hamp.  239;  Clark  v.  Pendleton,  20  Conn.  495. 
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randum  in  writing  is  requisite.1  Thus,  where  A.  agreed  verbally 
with  B.,  that  on  consideration  that  B.  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of 
his  family,  as  long  as  it  should  please  both  parties,  that  he  (A.) 
would  pay  B^  wages  at  and  after  the  rate  of  six  pounds  a  year, 
and  that,  by  his  last  will  and  testament,  he  would  "  give  and 
bequeath  to  the  plaintiff  (B.)  a  legacy  or  annuity  of  sixteen 
pounds  by  the  year,  to  be  paid,  and  payable  to  her  yearly,  and 
for  every  year,  from  the  day  of  the  testator's  death,  for  and 
during  the  term  of  her  natural  life  ; "  it  was  held,  that  the 
agreement  should  have  been  made  in  writing.2  So,  also, 
where  A.  proposed  to  publish,  by  subscription,  a  series  of 
prints  from  Shakespeare's  plays,  to  be  issued  in  numbers,  at 
the  price  of  three  guineas  a  number,  two  guineas  being  pay- 
able at  the  time  of  subscribing,  and  one  guinea  on  the  de- 
livery of  each  number  ;  and  A.  agreed,  that  one  number,  at 
least,  should  be  issued  every  year ;  it  was  held,  that,  as  the 
complete  performance  of  the  contract  was  neither  possible  nor 
contemplated  by  the  parties,  it  should  have  been  in  writing.3 

1  Fenton  v.  Emblers,  3  Burr.  1281;  S.  C.,  1  W.  Black.  350;  Hinckley 
v.  Southgate,  11  Vermont,  428 ;  Drummond  v.  Burrell,  13  Wendell,  327 ; 
Wells  v.  Horton,  2  Car.  &  P.,  383;  Boydell  v.  Drummond,  11  East, 
142  ;  Per  Tindal,  C.  J.,  in  Souch  v.  Strawbridge,  2  Com.  B.  808,  815 ;  Lap- 
ham  v.  Whipple,  8  Metcalf,  59  ;  Wiggins  v.  Keizer,  6  Indiana,  252  ;  Herrin 
v.  Butters,  20  Maine,  119;  Peters  v.  Westborough,  19  Pick.  364;  Lyon  v. 
King,  11  Metcalf,  411 ;  Dobson  v.  Collis,  1  H.  &  N.  81 ;  Blake  v.  Cole,  22 
Pick.  97  ;  Roberts  v.  The  Rockbottom  Co.,  7  Metcalf,  46  ;  Clark  v.  Pendle- 
ton,  20  Conn.  495;  Ellicott  v.  Peterson,  4  Maryland,  476. 

-  Fenton  v.  Emblers,  3  Burr.  1281. 

8  Boydell  u.  Drummond,  11  East,  142.  But  where  a  contract,  originally 
within  the  provisions  of  the  statute,  has  been  entirely  executed  on  one  side, 
and  nothing  remains  but  the  payment  of  the  consideration,  that  may  be  re- 
covered notwithstanding  the  statute.  Cherry  v.  Needham,  4  Exch.  631 ; 
Donellan  v.  Read,  3  Barn.  &  Adol.  899 ;  Smith  v.  Neale,  2  Com.  B.  (N.  S.) 
67  ;  Johnson  v.  Watson,  1  Kelly,  348 ;  Holbrook  v.  Armstrong,  1  Fairf.  31 ; 
Blanding  v.  Sargent,  33  N.  Hamp.  239 ;  Abbott,  C.  J.,  in  Bracegirdle  v. 
Heald,  1  Barn.  &  Aid.  727.  See  per  Coltman,  J.,  in  Souch  v.  Strawbridge, 
2  Com.  B.  808;  Peter  v.  Compton,  1  Smith,  L.  C.  144;  Beardsley,  J.,  in 
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[A  full  discussion  of  this  section  of  the  statute  seems  to 
belong  to  a  treatise  on  the  statute  of  frauds,1  rather  than  to 
the  subject  of  sales ;  but  it  may  be  briefly  stated  that  the 
statute,  being  in  derogation  of  the  Common  Law,  is  to  be 
strictly  construed,  and  is  not  to  be  extended  beyond  its  posi- 
tive and  absolute  requirements ;  and  that  the  statute  annuls 
only  such  contracts  as  "  are  not  to  be  performed  "  within  a 
year ;  not  such  contracts  as  may  extend  over  a  year ;  not  such 
as  may  not  be  performed  in  a  year,  but  such  only  as  are  not  to 
be  performed ;  not  such  as  the  parties  evidently  contemplate 
will  extend  beyond  a  year ;  but  only  to  such  as  cannot  by  their 
terms  be  performed  in  that  time.  To  bring  a  contract  within  the 
statute,  it  must  appear  "  to  be  necessarily  incapable  of  perform- 
ance within  a  year."  2  The  statute  applies  not  to  such  contracts 
as  are  not  expected  to  be  performed,  nor  such  as  are  not  likely 
to  be  performed,  but  such,  and  such  only,  as  are  not  to  be  per- 
formed in  that  time.  The  minimum  of  the  time,  must  be  more 
than  a  year,  or  the  oral  bargain  is  good.  It  is  not  sufficient 
to  prove  that  in  all  human  probability,  according  to  the  course 
of  trade,  or  the  usual  and  probable  profits  of  business,  the 
event  contemplated  as  the  terminus  of  the  contract  would  not 
occur  within  a  year,  nor  that  the  parties  evidently  so  expected. 
The  test  still  is,  does  the  contract  expressly  stipulate,  either 
in  so  many  words,  or  by  necessary  construction,  that  it  shall 
not  in  any  event  be  performed  in  that  time  ;  but  must  and 
shall  under  every  possible  circumstance  continue  beyond  such 
period.  It  is  not  that  looking  backward,  after  the  year  has 
elapsed,  it  can  then  be  seen  that  the  contract  has  not  been  ful- 
filled within  the  year,  but  did  the  parties,  when  they  made  it, 
looking  forward,  intend  to  say,  and  by  their  language  did  they 

Broadwell  v.  Getman,  2  Denio,  87;  Redfield,  C.  J.,  in  Pierce  v.  Paine,  2 
Williams  (Vt.),  34;  Lapham  v.  Whipple,  8  Metcalf,  59. 

1  [The  learned  reader  is  respectfully  referred  to  an  excellent  work  on 
that  subject  by  Causten  Browne,  Esq.,  of  Boston.] 

2  [Artcher  v.  Zeb,  5  Hill,  200.] 
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say,  they  did  not  wish  the  contract  performed  within  a  year, 
and  would  not  have  it,  if  they  could.  It  is  on  this  ground  that 
a  contract  to  labor  for  another  "  for  the  term  of  five  years,  or, 
so  long  as  A.  shall  continue  to  be  agent "  of  another,  need 
not  be  in  writing,1  since  the  contingency  which  will  terminate 
the  contract  may  happen  within  a  year.  On  the  same  ground, 
oral  contracts  to  support  another  for  a  term  of  years,  or  for 
life,  are  not  invalid ;  since  although  they  evidently  contemplate 
a  duration  beyond  a  year,  yet  they  would  in  fact  be  determined 
by  the  death  of  the  promisee,  which  may  occur  within  that 
time.2  In  like  manner,  agreements  not  to  carry  on  a  rival 
trade,  for  a  series  of  years,  or  even  for  ever,  need  not  be  in 
writing,  since  they  would  be  terminated  by  the  death  of  the 
promisor  within  a  year  from  the  making.3  On  the  other  hand, 
if  the  contract  is  by  its  terms  clearly  not  to  be  performed 
within  a  year,  the  mere  fact  that  it  may  be  terminated  by  either 
party  upon  a  given  contingency  which  may  arise  within  a  year, 
does  not  take  it  out  of  the  operation  of  the  statute  ;  in  such 
cases  the  contract  is  not  performed  within  the  year,  but  is 
terminated  without  being  fully  performed.*  The  contingency 
in  such  cases  does  not  fix  the  time  of  performance,  but  the 
time  of  rcoft-performance ;  and  this  class  of  cases  are  easily 
distinguishable,  though  not  always  distinguished,  from  the 
above-cited  decisions.] 

§  259.  The  seventeenth  section  of  this  same  statute  enacts, 
that  "  no  contract  for  the  sale  of  any  goods,  wares,  and  mer- 

1  [Roberts  v.  Rockbottom,  7  Metcalf,  46.   And  see  Hodges  v.  Richmond 
Manuf.  Co.,  Sup.  Court  of  Rhode  Island,  July,  1870,  9  R.  I.] 

2  [Peters  v.  Westborough,  19  Pick.  364 ;  Hutchinson  v.  Hutchinson,  46 
Maine,  154.] 

3  [Blanding  v.  Sargent,  33  N.  Hamp.  239  ;  Lyon  v.  King,  11  Metcalf,  411 ; 
Worthy  v.  Jones,  11  Gray,  168 ;  Doyle  v.  Dixon,  97  Mass.  208 ;  Richardson 
v.  Peirce,  7  R.  I.  330.] 

4  [See  Dobson  v.  Collis,  1  H.  &  N.  81 ;  37  Eng.  Law  &  Eq.  499  ;  Birch  v. 
Earl  of  Liverpool,  9  Barn.  &  Cres.  392;   Holloway  v.  Hampton,  4  B. 
Monr.  415.     Packet  Company  v.  Sickles,  5  Wall.  580  (1866).] 
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chandises,  for  the  price  of  ten  pounds  sterling,3  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall,  (1.)  accept 
part  of  the  goods  so  sold,  and  actually  receive  the  same ;  or, 
(2.)  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment ;  or,  (3.)  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made,  and  signed  by  the  parties  to  be 
charged  by  such  contracts,  or  their  agents,  thereto  lawfully 
authorized." 

§  260.  The  first  question,  which  arises  in  respect  to  this 
section,  is  as  to  the  interpretation  to  be  given  to  the  phrase 
"  no  contract  for  the  sale,"  &c.  The  term  "  contract,"  as  here 
used,  embraces  all  contracts,  in  which  the  sale  is  to  be  com- 
pleted by  an  immediate  transfer  of  the  commodity  and  price  ; 
and,  also,  all  executory  contracts  for  the  future  delivery  of 
articles,  existing  at  the  time  of  the  sale,  in  the  same  shape,  as 
that  in  which  they  are  to  be  delivered.2  But  its  provisions  do 
not  apply  to  executory  contracts  for  the  future  delivery  of 
goods,  after  they  shall  be  manufactured ;  or  after  certain  work 
and  labor  shall  be  expended  upon  them,  so  as  to  change  their 
condition.3  Thus,  where  the  defendant,  at  Nottingham,  ver- 

1  The  amount  necessary  to  bring;  a  contract  within  the  provisions  of  this 
statute  differs  in  the  different  States  in  the  United  States.    In  Massachusetts, 
it  is  fixed  at  $50 ;  in  New  York,  at  $50 ;  in  Vermont,  at  $40 ;  in  Maine,  at 
$30 ;  in  New  Hampshire,  at  $33.33.     In  Rhode  Island,  this  provision  has 
never  been  adopted. 

2  Rondeau  v.  Wyatt,  2  H.  Black.  63;  S  C.,  3  Brown,  C.  C.  154;  Alex- 
ander v.  Comber,  1  H.  Black.  20 ;  Cooper  v.  Elston,  7  T.  R.  14 ;  Bennett  v. 
Hull,  10  Johns.  364;  Jackson  v.  Covert,  5  Wendell,  139;  Downs  v.  Ross, 
23  Wendell,  270 ;  Cason  v.  Cheely,  6  Georgia,  554 ;  Smith  v.  Surman,  9 
Barn.  &  Cres.  561 ;  Hight  v.  Ripley,  19  Maine,  137 ;  Waterman  v.  Meigs, 
4  Gushing,  497  ;  [Mead  v.  Case,  33  Barbour,  202]. 

3  Towers  v.  Osborne,  1  Str.  506 ;  Clayton  v.  Andrews,  4  Burr.  2101. 
See,  also,  Cooper  v.  Elston,  7  T.  R.  14 ;  Garbutt  v.  Watson,  5  Barn.  &  Aid. 
613 ;  Smith  v.  Surman,  9  Barn.  &  Cres.  561 ;  Bennett  v.  Hull,  10  Johns. 
364 ;  Crookshank  v.  Burrell,  18  Johns.  58  ;  Watt  v.  Friend,  10  Barn.  &  Cres. 
446 ;  Sewall  v.  Fitch,  8  Cow.  215 ;  Jackson  v.  Covert,  5  Wendell,  139 ;  1 
Kent,  Comm.  511,  note  (6)  ;  Ross  on  Vendors,  p.  8,  9,  10;  Seymour  v. 
Davis,  2  Sandford  (S.  C.),  239;  Gardner  v.  Joy,  9  Metcalf,  177;  Spencer 
v.  Cone,  1  Metcalf,  283  ;  Courtright  v.  Stewart,  19  Barbour,  455  ;  Cummings 
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bally  agreed  to  sell  to  the  plaintiff  fifty  quarters  of  wheat,  to 
be  delivered  afterwards,  at  Gainsborough ;  it  was  held,  that 
the  defendant  was  not  legally  bound  to  deliver  the  wheat, 
the  contract  not  being  valid  according  to  the  requisitions  of  the 
statute  of  frauds.1  A  similar  decision  was  made,  where  the 
plaintiff  verbally  agreed  to  buy  certain  sheep  of  the  defendant 
at  Lewes  Fair,  and  to  take  them  away  at  a  certain  hour,  and 
the  defendant  sold  them  to  another  person.2  But  where  the 
defendant  ordered  a  chariot,  which  was  not  in  existence,  but 
was  to  be  manufactured  by  the  vendor ;  it  was  held,  in  an 
action  for  the  value,  that  the  contract  was  not  within  the 
statute  of  frauds.3  So,  also,  where  the  defendant  agreed  to 
deliver  a  load  and  a  half  of  wheat  within  three  weeks  or  a 
month,  the  wheat  being  then  unthreshed,  the  contract  was 
held  not  to  be  such  a  contract  of  sale  as  was  contemplated  in 
the  provisions  of  the  statute.4 

v.  Dennett,  26  Maine,  397  ;  Allen  v.  Jarvis,  20  Conn.  38  ;  Abbott  v.  Gilchrist, 
38  Maine,  260 ;  Gilman  v.  Hill,  36  N.  Hamp.  317,  et  seq.  [See,  also,  White 
v.  Knapp,  2  Vroom,  266 ;  Phipps  v.  M'Farlane,  3  Minn.  109.] 

1  Cooper  v.  Elston,  7  T.  R.  14 ;  S.  P.,  Rondeau  v.  Wyatt,  2  H.  Black.  63. 

2  Alexander  v.  Comber,  1-  H.  Black.  20.     See,  also,  Bennett  v.  Hull,  10 
Johns.  364.        , 

3  Towers  v.  Osborne,  1  Strange,  506 ;  Crookshank  v.  Burrell,  18  Johns. 
58.     See  a  limitation  of  the  whole  breadth  of  this  decision  in  Cooper  v.  Els- 
ton,  7  T.  R.  14,  and  in  Rondeau  v.  Wyatt,  2  H.  Black.  63 ;  Mixer  v.  Howarth, 
21  Pick.  205. 

4  Clayton  v.  Andrews,  4  Burr.  2101 ;  Groves  v.  Buck,  3  Maule  &  Selw. 
178 ;  Crosby  v.  Wardsworth,  6  East,  610 ;  Eichelberger  v.  M'Cauley,  5  Harr. 
&  Johns.  213 ;  Bronson  v.  Wiman,  10  Barbour,  406.     But  see  Garbutt  v. 
Watson,  5  Barn.  &  Aid.  613.     In  Hight  v.  Ripley,  19  Maine,  137,  139, 
Shepley,  J.,  said :  "A  contract  for  the  manufacture  of  an  article  differs  from 
a  sale  in  this :  the  person,  ordering  the  article  to  be  made,  is  under  no  obli- 
gation to  receive  as  good  or  even  a  better  one  of  the  like  kind  purchased 
from  another  and  not  made  for  him.    It  is  the  peculiar  skill  and  labor  of  the 
other  party  combined  with  the  materials,  for  which  he  contracted,  and  to 
which  he  is  entitled.     Hence  it  has  been  said,  that  if  the  article  exists,  at 
the  time,  in  the  condition  in  which  it  is  to  be  delivered,  it  should  be  regarded 
as  a  contract  for  sale."     In  this  case  it  was  held,  that  a  contract  on  the  part 
of  the  defendants,  "to  furnish,  as  soon  as  practicable,"  1000  or  1200  Ibs.  of 
malleable  hoe  shanks,  agreeable  to  patterns  left  with  them,  and  to  furnish  a- 
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§  260  a.  There,  has,  however,  been  a  manifest  desire  in  the 
later  cases  to  escape  as  far  as  possible  from  this  distinction. 
While  it  is  admitted  that  the  statute  does  not  apply  to  execu- 
tory contracts  for  the  sale  of  goods  not  in  existence,  and  to  be 
manufactured  to  order,1  it  has  been  held  in  several  cases  to 
apply  to  executory  contracts  of  goods  upon  which  labor  is  to 
be  expended  so  as  to  render  them  deliverable,  or  to  change 
their  condition.  Thus,  a  contract  for  the  purchase  of  three 
hundred  sacks  of  flour,  not  ground,  and  to  be  prepared  and 
shipped  at  a  future  day,  was  held  to  be  a  sale  within  the  stat- 
ute.2 So,  also,  a  parol  agreement  to  deliver  four  hundred  bar- 
rels of  cider  at  a  future  time,  which  the  seller  was  to  procure 
from  farmers,  and  to  refine,  so  as  to  fit  it  for  market  use,  was. 
held  to  be  within  the  statute.3  And  the  same  doctrine  was  held 
in  the  case  of  a  sale  of  a  crop  to  be  raised,  the  seed  not  being 
put  in  the  ground  at  the  time  of  the  contract ;  4  and  in  the  case 
of  a  sale  of  wheat  which  was  to  be  threshed,5  and  of  tallow 

larger  amount  if  required  at  a  diminished  price,  must  be  considered  as 
a  contract  for  the  manufacture  of  the  articles  referred  to,  and  so  not  within 
the  statute.  [See,  also,  Reutch  v.  Long,  27  Md.  188  (1867).] 

1  Towers  v.  Osborne,  1  Strange,  506 ;  Groves  v.  Buck,  3  Maule  &  Selw. 
178  ;  Crookshank  v.  Burrell,  18  Johns.  58 ;  Mixer  v.  Howarth,  21  Pick.  205  ; 
Sewall  v.  Fitch,  8  Cowen,  215 ;  Downs  v.  Ross,  23  Wendell,  273 ;  Hight  v. 
Ripley,  19  Maine,  137. 

2  Garbutt  v.  Wats.on,  5  Barn.  &  Aid.  219;  S.  C.,  1  Dowl.  &  Ryl.  219; 
Gilman  v.  Hill,  36  N.  Hamp.  318.    [But,  see,  Reutch  v.  Long,  27  Md.  188.] 

3  Seymour  v.  Davis,  2  Sandford  (S.  C.),  239. 

4  Watts  v.  Friend,  10  Barn.  &  Ores.  446;  S.  C.,  5  Man.  &  Ryl.  939. 

5  Downs  v.  Ross,  23  Wendell,  273.     In  this  case,  Mr.  J.  Bronson,  in 
delivering  the  judgment  of  the  Court,  said :  "  No  part  of  the  purchase-money 
was  paid,  none  of  the  property,  was  delivered,  and  there  was  no  writing  be- 
tween the  parties.     If,  then,  this  was  a  contract  for  the  sale  of  goods,  the 
statute  declares  it  void.     2  R.  S.  136,  §  3.    The  substance  of  the  transaction 
may  be  stated  in  few  words.     The  merchant,  or  miller,  went  to  the  farmer 
to  purchase  his  wheat,  a  part  of  which  was  already  threshed  and  in  the 
granary,  and  the  residue  was  in  a  course  of  preparation  for  market.     The 
farmer  said  he  would  clean  over  again  that  which  was  in  the  granary,  con- 
tinue threshing  that  which  was  still  in  the  straw,  and  within  six  days  would 
be  ready  to  deliver  seven  or  eight  hundred  bushels.     A  contract  was  con- 
•cluded  for  the  purchase  of  that  quantity,  to  be  delivered  by  a  specified  day, 


252  SALE   OF  PERSONAL  PROPERTY.  [CH.  VIII. 

which  was  to  be  manufactured.1  The  ground  taken  in  these 
decisions,  is  that  such  cases  are  essentially  contracts  of  sale, 

and  to  be  paid  for  on  delivery.  In  still  fewer  words,  defendant  sold  his 
wheat,  and  agreed  to  deliver  it  in  a  merchantable  condition.  It  is  said  that 
this  was,  either  in  whole  or  in  part,  a  contract  for  work  and  labor,  and  so 
not  within  the  statute.  But  I  think  it  was  neither  more  nor  less  than  a  con- 
tract of  sale ;  and  if  we  are  not  tied  down  by  the  commentaries  with  which 
the  statute  of  frauds  has  been  so  heavily  overlaid,  the  agreement  must  be 
declared  void. 

"  It  is  not  to  be  denied  that  a  pretty  large  license  was  formerly  taken  in 
the  construction  of  statutes.  Refined  and  artificial  distinctions  were  some- 
times sanctioned  for  the  purpose  of  taking  cases  out  of  the  operation  of 
legislative  enactments,  and  a  broad  foundation  was  thus  laid  for  the  vast 
amount  of  legal  controversy  which  has  followed.  It  was  said  at  Westminster 
Hall,  more  than  seventy  years  ago,  that  the  statute  of  frauds  had  not  been 
explained  at  a  less  expense  than  one  hundred  thousand  pounds  sterling ;  and 
Chancellor  Kent,  at  the  time  he  wrote  his  Commentaries,  thought  the  sum 
might  then  be  put  down  at  a  million  and  upwards.  2  Kent,  Comm.  513, 
note.  These  are  both  very  safe  estimates,  and  still  the  statute  is  not  yet 
'  explained ; '  and  it  never  will  be,  so  long  as  it  is  held  that  a  promise  by  the 
seller  to  thresh  his  grain,  or  to  blow  the  chaff  out  of  a  bin  of  wheat  before 
sending  it  to  market,  changes  the  contract  of  sale  into  an  agreement  for 
work  and  labor.  Whatever  may  be  the  bearing  of  the  earlier  cases,  the 
more  recent  decisions  will  not  lead  us  into  any  such  absurdity.  If  the  thing 
sold  exist  at  the  time  in  solido,  the  mere  fact  that  something  remains  to  be 
done  to  put  it  in  a  marketable  condition,  will  not  take  the  contract  out  of 
the  operation  of  the  statute. 

"  In  Towers  v.  Osborne,  1  Strange,  506,  it  was  held  by  Pratt,  C.  J.,  that 
the  contract  was  not  within  the  statute,  because  there  was  not  to  be  an 
immediate  delivery  of  the  goods.  This  decision  was  followed  by  Lord 
Mansfield,  in  Clayton  v.  Andrews,  4  Burr.  2101.  But  the  doctrine  that  the 
statute  does  not  apply  to  executory  contracts  was  entirely  exploded  in  Ron- 
deau v.  Wyatt,  2  H.  Black.  63  ;  and  that  case  has  been  followed  ever  since. 
Cooper  v.  Elston,  7  T.  R.  14;  Bennett  v.  Hull,  10  Johns.  364;  Jackson  v. 
Covert,  5  Wendell,  139.  The  statute  has  little  to  do  with  any  other  than 
executory  contracts,  and  it  might  better  be  repealed  than  to  say  that  such 
agreements  are  not  within  its  influence. 

"  The  fact  that  the  defendant  was  to  deliver  the  wheat  at  another  place, 
which  probably  enhanced  the  price  which  he  was  to  receive,  cannot  aid  the 
plaintiff's  case.  Astley  v.  Emery,  4  Maule  &  Selw.  262.  The  same  fact 
will  be  found  to  have  existed  in  many  other  cases ;  but  it  has  never  been 


1  Lamb  v.  Crafts,  12  Metcalf,  353,  356 ;  Gardner  v.  Joy,  9  Metcalf,  177 ; 
Oilman  v.  Hill,  36  N.  Hamp.  318,  319. 
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and  not  contracts  for  labor  and  service.1  So,  also,  where  the 
owner  of  trees,  growing  on  his  land,  agreed  to  sell  the  timber 

held  a  sufficient  ground  for  taking  the  contract  out  of  the  operation  of  the 
statute. 

"Nothing  remains  but  the  fact  that  the  wheat,  though  in  existence,  was 
not  completely  prepared  for  market  at  the  time  the  contract  was  made.  The 
cases  to  which  we  have  been  referred  on  this  point,  will  not  answer  the 
plaintiff's  purpose.  With  a  single  exception,  they  all  relate  to  contracts  for 
the  sale  of  a  thing  not  then  in  existence,  but  which  was  to  be  constructed  or 
manufactured  by  the  vendor.  In  Towers  v.  Osborne,  1  Strange,  506,  the 
chariot  which  the  defendant  bespoke,  was  not  yet  made.  So  of  the  oak  pins, 
in  Groves  v.  Buck,  3  Maule  &  Selw.  178,  —  the  wagon,  in  Crookshanks  v. 
Burrell,  18  Johns.  58,— the  buggy,  in -Mixer  v.  Howarth,  21  Pick.  205,— 
and  the  nails,  in  Sewall  v.  Fitch,  8  Cowen,  215.  These  decisions,  whether 
right  or  wrong,  cannot  affect  the  present  question. 

"  The  only  case  which  can  aid  the  plaintiffs,  is  Clayton  v.  Andrews,  4 
Burr.  2101,  where  it  was  held,  that  a  contract  for  the  sale  of  unthreshed 
wheat,  to  be  delivered  at  a  future  day,  was  not  within  the  statute.  The 
decision  went  upon  the  ground  that  the  statute  did  not  apply  to  executory 
contracts ;  and  although  that  doctrine  was  expressly  overruled  in  Rondeau 
v.  Wyatt,  2  H.  Black.  63,  which  has  ever  since  been  followed,  yet  such  was 
the  deference  for  the  opinions  of  Lord  Mansfield,  that  the  courts  struggled 
for  a  time  to  find  out  some  other  ground  on  which  the  decision  could  be 
supported.  Lord  Loughborough,  in  Rondeau  v.  Wyatt,  said,  '  there  was 
some  work  to  be  performed,  for  it  was  necessary  that  the  corn  should  be 
threshed  before  the  delivery ; '  but  he  was  forced  to  admit  that  this  was  a 
'nice  distinction.'  It  was,  indeed,  so  'nice'  that  it  did  not  occur  to  the 
mind  of  Lord  Mansfield  in  making  the  decision,  and  has  never,  I  believe, 
been  sanctioned  by  any  case  in  Westminster  Hall.  But  on  the  contrary, 
when  it  became  necessary  to  pass  upon  the  point,  the  distinction  was  pro- 
nounced absurd,  and  the  case  of  Clayton  v.  Andrews,  in  every  possible  view 
of  it,  was  expressly  overruled.  Garbutt  v.  Watson,  1  D.  &  R.  219,  and 
5  Barn.  &  Aid.  613,  S.  C.  The  defendant  agreed  by  parol  for  the  purchase 
of  three  hundred  sacks  of  flour  not  then  ground,  to  be  prepared  and  shipped 
at  a  future  day.  All  the  judges  agreed,  that  the  case  of  Clayton  v.  An- 
drews could  not  be  supported,  and  held  that  the  contract  was  within  the 
statute.  Best,  J.,  said  it  was  'purely  a  contract  for  the  sale  of  goods.  It  is 
absurd  to  consider  it  as  a  contract  for  the  sale  of  flour,  and  for  so  much  work 
and  labor  to  be  performed  for  the  buyer.  It  is  no  more  than  a  contract  for 
the  sale  of  so  much  flour,  the  seller  undertaking  to  put  it  into  that  condition 
in  which  he  contracts  to  sell  it."1  This  is  a  stronger  case  than  the  one  at  bar, 
for  the  flour  had  not  been  manufactured,  —  it  did  not  exist  at  the  time  of 


See  Gilman  v.  Hill,  36  N.  Hamp.  318,  319. 
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of  them  at  a  certain  price  per  foot,  it  was  held,  that  although 
the  contract  contemplated  the  cutting  down  and  measuring  of 
the  trees  [by  the  seller] ,  it  was  within  the  statute.1  [But  such 
contracts  need  not  be  by  deed ;  a  simple  written  contract  is 
quite  sufficient.2] 

§  260  b.  Again,  a  distinction  has  been  made  in  the  case  of 
a  purchase  from  the  manufacturer  of  goods  which  he  is  in  the 

making  the  contract.  This  decision  was  followed  up  by  Smith  v.  Surman, 
4  Man.  &  Ryl.  455,  and  9  Barn.  &  Ores.  561,  S.  C.  The  defendant  agreed 
to  purchase  a  quantity  of  timber  of  the  plaintiff,  and  the  contract  was  held 
within  the  statute,  although  a  part  of  the  trees  were  standing  at  the  time  of 
the  bargain,  and  were  afterwards  to  be  cut  by  the  vendor.  Bayley,  J., 
denied  that  it  was  '  a  mixed  contract  for  goods  and  chattels,  and  for  work 
and  labor  to  be  bestowed  and  performed '  by  the  vendor  for  the  vendee. 
He  said  it  was  '  a  contract  for  the  future  sale  of  the  timber,  when  it  should 
be  in  a  Jit  state  for  delivery.  The  vendor,  in  felling  the  timber  and  prepar- 
ing it  for  delivery,  was,  in  my  opinion,  doing  work  for  himself,  and  not  for 
the  vendee.'  Littledale,  J.,  said  '  a  contract  for  mere  work  and  labor  is  not 
expressly  mentioned,  and  may,  therefore,  not  be  within  the  statute ;  but 
where  the  contracting  parties  contemplate  a  sale  of  goods,  although  the 
subject-matter,  at  the  time  of  making  the  contract,  may  not  exist  as  goods, 
but  is  to  be  wrought  into  that  state  by  the  vendor's  bestowing  work  and  labor 
upon  his  raw  materials,  that,  in  my  opinion,  is  a  case  within  the  statute.' 
He  added,  '  It  appears  to  me  to  be  sufficient,  if,  at  the  time  of  the  com- 
pletion of  the  contract,  the  subject-matter  be  goods,  wares,  and  merchandises.' 
In  Watts  v.  Friend,  5  Man.  &  Ryl.  439,  and  10  Barn.  &  Ores.  446,  S.  C., 
the  contract  was  for  the  sale  of  a  crop  to  be  raised,  —  the  seed  not  having  yet 
been  put  into  the  ground,  —  and  it  was  held  void  within  the  statute,  for  not 
being  in  writing. 

' '  These  cases  show,  that  the  English  courts  have  got  back  again  on  to  the 
firm  foundation  of  reason  and  common  sense.  The  statute  of  frauds  is  no 
longer  a  dead  letter.  We  have  never  followed  the  case  of  Clayton  v. 
Andrews,  and  have,  therefore,  no  occasion  for  retracing  our  steps.  Whether 
the  decision  in  Sewall  v.  Fitch,  8  Cowen,  215,  can  be  supported,  is  a  ques- 
tion which  need  not  now  be  considered.  It  is  enough  for  the  present,  that  it  is 
not  a  case  in  point."  The  Chief  Justice  concurred,  but  Cowen,  J.,  dissented, 
and  delivered  an  opinion. 

1  Smith  v.  Surman,  9  Barn.  &  Cres.  561 ;    [Smith   v.  JST.  Y.  Central 
Railroad  Co.,  4  Keyes,  180  (1868)  ;  Edwards  v.  Grand  Trunk  Railroad,  54 
Maine,  105  (1866)  ;  Kingsley  v.   Holbrook,  45  N.  Hamp.  319 ;  Green  v. 
Armstrong,  1  Denio,  550 ;  Buck  v.  Pickard,  27  Vermont,  157 ;  Ellison  v. 
Brigham,  38  Vermont,  64;  Pattison's  Appeal,  61  Penn.  State,  294  (1869).] 

2  [Sterling  v.  Baldwin,  42  Vermont,  306  (1869).] 
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habit  of  making,  when  they  are  not  manufactured  specially  to 
comply  with  the  order,  but  are  sold  as  part  of  the  general 
stock,  and  it  has  been  said,  that  in  such  a  case  the  contract  is 
essentially  one  of  sale  and  not  of  labor  and  services,  and  is 
therefore  within  the  statute.  Where  the  contract  is  for  a  par- 
ticular article,  as  a  wagon,  which  is  to  be  manufactured  spe- 
cifically for  the  orderer,  it  would  undoubtedly  not  come  within 
the  statute  ;  but  where  a  certain  amount  of  the  general  stock 
is  ordered  of  the  manufacturer,  as  a  quantity  of  wheat  or  tal- 
low, it  has  been  said,  that  whether  it  exist  in  the  ordered  form 
at  the  time,  so  as  to  be  susceptible  of  immediate  delivery  or 
not,  it  is  equally  within  the  terms  of  the  statute,  being  a  con- 
tract of  sale  and  not  of  labor  and  services.1 

§  260  c.  In  this  collision  of  authorities  it  is  difficult  to  lay 
down  the  rule,  but  it  would  probably  be  held,  that  where  the 
subject-matter  of  the  contract  was  not  to  be  created  by  manu- 
facture, but  being  already  in  existence,  was  merely  to  be 
subjected  to  certain  labor  for  the  purpose  of  rendering  it  deliv- 
erable, or  perhaps  even  of  changing  its  character,  the  contract 
would  be  within  the  statute  of  frauds,  it  being  essentially  a 

1  Garbutt  v.  Watson,  5  Barn.  &  Aid.  613.  In  this  case  Abbott,  C.  J., 
said :  "In  Towers  v.  Osborne,  the  chariot  which  was  ordered  to  be  made, 
would  never  but  for  that  order  have  had  any  existence.  But  here,  the  plain- 
tiffs were  proceeding  to  grind  the  flour  for  the  purposes  of  a  general  sale, 
and  sold  this  quantity  to  the  defendant  as  part  of  their  general  stock.  The 
distinction  is  indeed  somewhat  nice,  but  the  case  of  Towers  v.  Osborne  is  an 
extreme  case,  and  ought  not  to  be  carried  further.  I  think  this  case  was 
rightly  decided,  the  contract  being  one  for  the  sale  of  goods,  and  falling 
within  the  17th  section  of  the  statute  of  frauds."  In  Lamb  v.  Crafts,  12 
Metcalf,  356,  Shaw,  C.  J.,  said,  "  It  was  intimated,  but  not  pressed,  that 
this  .case  was  not  within  the  statute  of  frauds,  because  the  tallow  was  to  be 
prepared  or  manufactured.  But  we  think  it  very  clear  that  this  objection 
cannot  prevail.  The  distinction,  we  believe,  is  now  well  understood.  When 
a  person  stipulates  for  the  future  sale  of  articles,  which  he  is  habitually 
making,  and  which,  at  the  time  are  not  made  or  finished,  it  is  essentially  a 
contract  of  sale,  and  not  a  contract  for  labor;  otherwise,  when  the  article  is 
made  pursuant  to  the  agreement.  Gardner  v.  Joy,  9  Metcalf,  177  ;  Spencer 
v.  Cone,  1  Metcalf,  283;  Mixer  v.  Howarth,  21  Pick.  205."  See,  also,  2 
Kent,  Comm.  Lect.  39,  p.  511,  note  6. ;  [Atwaterv.  Hough,  29  Conn.  508]. 
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contract  of  sale.  In  other  words,  where  the  labor  and  service 
were  the  essential  consideration,  as  in  the  case  of  the  manu- 
facture of  a  thing  not  in  esse,  the  contract  would  not  be  within 
the  statute  ; l  where  the  labor  and  service  were  wholly  inciden- 
tal to  a  subject-matter  in  esse,  the  statute  would  apply.2 

§  261.  The  terms  "  contract  for  the  sale  of  any  goods,  wares, 
and  merchandise,  for  the  price  of  ten  pounds,"  as  used  in  this 
statute,  are  also  held  to  include,  not  only  sales,  where  the  price 
paid  for  a  single  article  is  above  ten  pounds,  but  also  sales, 
where  several  articles  are  bought  at  once  ;  provided,  that  their 
total  cost  amounts  to  ten  pounds ;  although  the  contract  be  for 
distinct  articles,  with  a  distinct  price  attached  to  each.  The 
question  always  is,  whether  the  total  amount  of  sales  made  at 
one  time  is  ten  pounds,  and  not  whether  each  article  is  sold 
for  ten  pounds.  The  whole  transaction  that  takes  place  at  one 
time  is  to  be  considered.  .  Thus,  where  A.  went  to  the  shop  of 
B.,  a  linen-draper,  and  contracted  for  the  purchase  of  various 
articles,  each  of  which  was  under  the  value  of  ten  pounds  ;  but 
the  whole  sales  amounted  to  seventy  pounds,  and  a  separate  price 
was  agreed  upon  for  each  article,  and  A.  marked  some  of  the 
things  with  a  pencil,  and  some  were  measured,  and  others  he 
assisted  to  cut  from  larger  bulks  ;  and  he  then  desired,  that  an 
account  of  the  whole  should  be  sent  to  him,  which  was  accord- 
ingly sent,  together  with  the  goods,  and  A.  refused  to  receive 

1  [This  was  the  test  suggested  in  Clay  ».  Yates,  1  H.  &  N.  73  (1856), 
but  it  was  not  approved  in  the  very  recent  and  important  case  of  Lee  v. 
Griffin,  1  B.  &  S.  272  (1861),  — a  contract  to  make  a  set  of  teeth,  —  and 
Clay  v.  Yates  was  called  "  a  case  sui  generis"^. 

2  See  2  Kent,  Comm.  512,  note  (3d  ed.)  ;  Cason  v.  Cheely,  6  Georgia, 
554 ;  Gilman  v.  Hill,  36  N.  Hamp.  317,  et  seq.   The  doctrine  that  contracts 
for  the  sale  of  goods,  where  work  and  labor  are  to  be  bestowed  upon  them 
previous  to  delivery,  are  not  within  the  statute,  is  only  to  be  extended  to 
cases  where  the  work  and  labor  to  be  done  may  be  considered  as  essen- 
tial parts  of  such  contracts.     Eichelberger  v.  IVTCauley,  5  Harr.  &  Johns. 
213 ;  Cason  v.  Cheely,  6  Georgia,  554 ;  Sewall  v.  Fitch,  8  Cowen,  215 ; 
Downs  v'.  Ross,  23  Wendell,  270 ;  Courtright  v.  Stewart,  19  Barbour,  455 ; 
Waterman  v.  Meigs,  4  Gushing,  499;    Jackson   v.    Covert,    5  Wendell, 
139 ;  Gorham  ».  Fisher,  30  Vermont,  428. 
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them,  it  was  held,  that  the  purchases  constituted  one  single 
contract  within  the  meaning  of  the  statute.1 

§  262.  Again,  it  follows  from  what  has  been  said,  that  the 
terms  "  goods,  wares,  and  merchandise,"  are  restricted  to  such 
goods,  wares,  and  merchandise,  as  are  in  esse,  and  capable  of 
delivery,  at  the  time  of  the  sale,  or  such  as,  by  assumption  of 
the  contracting  parties,  though  not  at  the  time  existing,  will 
be  in  esse  and  capable  of  delivery  at  the  time  agreed  upon, 
without  regard  to  the  mode  ;  and,  therefore,  to  come  within 
the  statute,  the  contract  must  be  for  the  purchase  and  sale  of 
goods,  wares,  and  merchandise,  as  such.  If  it  includes  a  pro- 
curement of  work,  labor,  and  skill,  as  an  essential  ingredient 
of  the  transaction,  it  is  not  a  contract  of  purchase  and  sale, 
and  does  not  come  within  the  statute.2  [Nevertheless  a  con- 
tract to  cut  and  deliver  wood,  then  in  standing  trees  on  the 
vendor's  land,  is  within  the  statute,  notwithstanding  the  work 
and  labor  to  be  expended  upon  them.3]  Whether  the  contract 

1  Baldey  v.  Parker,  2  Barn.   &  Ores.  37.     See  Oilman  v.  Hill,  36  N. 
Hamp.  318;  ante,  §  241,  and  note  (1)  ;  Elliott  v.  Thomas,  3  Mees.  &  W. 
176  ;  Scott  v.  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  38  ;  Seymour 
v.  Davis,  2  Sandf.   (S.  .C.)    239;    Hart   v.    Mills,   15  Mees.   &  W.    85; 
Champion  v.  Short,  1  Camp.  53;  Mills  tf.Hunt,  17  Wendell,  333;  S.  C.,  20 
Wendell,  431 ;  Bigg  v.  Whisking,  14  Com.  B.  195;  Price  tf.Lea,  1  Barn.  & 
Cres.  156  ;  Field  v.  Funk,  2  N.  Jer.  525  ;  [Bailey  v.  Sweeting,  9  C.  B.  (N. 
S.)  843.     See,  however,  Swift  v.  Opdyke,  52   Barbour,  274,  that  a  pur- 
chase of  two  lots  of  goods,  made  at  the  same  time,  may  be  in  some  cases 
separate  contracts.] 

2  See  ante,  §  260,  et  seq. ;  Downs  v.  Ross,  23  Wendell,  270 ;  Mixer  v. 
Howarth,  21  Pick.  207 ;  Garbutt  v.  Watson,  5  Barn.  &  Aid.  613 ;  Lamb  v. 
Crafts,  12  Metcalf,  356  ;  Gardner  v.  Joy,  9  Metcalf,  179  ;  Seymour  v.  Davis, 
2  Sandf.  (S.  C.)  239;  Eichelberger  v.  M'Cauley,  5  Harr.  &  Johns.  213; 
Cason  v.  Cheely,  6  Georgia,  554 ;  Hight  v.  Ripley,  19  Maine,  139 ;  Scott  v. 
Eastern  Counties  R.  R.,  12  Mees.  &  W.  33 ;  Clay  v.  Yates,  1  H.  &  N.  73; 
Crookshank  v.  Burrell,  18  Johns.  58  ;  Allen  v.  Jarvis,  20  Conn.  38 ;  Robert- 
son v.  Vaughn,  5  Sandf.  1 ;  Browne  Stat.  of  Frauds,  §  299,  et  seq. ;  Ide  v. 
Stanton,  15  Vermont,  689  ;  Gilman  v.  Hill,  36  N".  Hamp.  318,  319 ;  Gorham 
v.  Fisher,  30  Vermont,  428 ;  [Donovan  v.  Wilson,  26  Barbour,  138 ;  Parker 
v.  Schenck,  28  Id.  38]. 

3  [Ante,  p.  254,  note  1 ;  Smith  v.  N.  Y.  Central  Railroad  Co.,  4  Keyes, 
180  (1868).] 
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is  one  of  sale,  and  so  within  the  statute,  or  of  manufactory  and 
delivery ,  and  so  not  within  the  statute,  must  be  ascertained  from 
the  language  used  by  the  parties,  and  the  circumstances  of  the 
transaction.1 

[§  262  a.  The  mere  relative  value  of  the  work  and  labor,  as 
compared  with  that  of  the  material  used,  does  not  seem  to  be  a 
safe  criterion ;  and  a  contract  to  make  a  sale  of  artificial  teeth 
has  been  held  to  be  a  contract  for  a  sale  and  not  for  the  manu- 
facture, and  therefore  within  the  statute.2] 

§  263.  It  has  been  doubted  whether  a  contract  for  the  sale 
of  stock  in  an  incorporated  company,  was-  a  contract  for  the 
sale  of  "  goods,  wares,  and  merchandise,"  within  the  meaning  of 
the  statute,  upon  the  ground  that  the  statute  only  contemplated 
the  sale  of  such  articles  as  could  be  actually  delivered  and  ac- 
cepted. In  the  first  case  which  arose  on  this  subject,  the  twelve 
judges,  before  whom  the  question  was  argued,  were  equally 
divided.3  But  in  two  cases,  afterwards  decided  in  chancery, 
the  better  opinion  seemed  to  be,  that  the  terms,  "  goods,  wares, 
and  merchandise,"  include  shares  in  incorporated  companies.4 
This  opinion  is  also  confirmed  in  this  country  by  the  decision 
of  the  Supreme  Court  of  Massachusetts.5  [But  such  is  not 
now  the  English  law.] 

1  [See  Lee v.  Griffith,  IB.  &  S.  272  ;  Sawyer  v.  Ware,  36  Alabama,  675.] 

2  [Lee  v.  Griffin,  1  B.  &  S.  271.] 

3  Pickering  v.  Appleby,  Comyns,  354. 

4  Mussell  v.  Cooke,  Free,  in  Chan.  533;  Crull  v.  Dodson,  Sel.  Cas.  in 
Chan.  41. 

6  Tisdale  v.  Harris,  20  Pick.  13.  A  like  decision  was  made  in  North  v. 
Forest,  15  Conn.  404.  See,  also,  Calvin  v.  Williams,  3  Harr.  &  Johns.  38 ; 
Biggs  v.  Magruder,  2  Cranch,  143 ;  4  Wheaton,  89,  note ;  Thompson  v. 
Alger,  12  Metcalf,  428;  Southern  Life  &  Trust  Ins.  Co.  v.  Cole,  4  Florida, 
359.  In  Baldwin  v.  Williams,  3  Metcalf,  367,  the  Supreme  Court  of  Massa- 
chusetts held  that  a  contract  for  the  sale  of  promissory  notes  is  within  the 
statute.  See,  to  the  same  effect,  Gooch  v.  Holmes,  41  Maine,  523.  But  it 
was  decided  otherwise  in  Whittemore  v.  Gibbs,  4  Foster  (N.  IL),  484; 
Hudson  v.  Weir,  29  Alabama,  294.  See,  also,  2  Stark,  on  Evid.  608;  Colt 
v.  Netterville,  2  P.  Wms.  307;  Anon.,  l.P.  Wms.  267;  Ford  &  Sheldon's 
case,  12  Rep.  1;  Chitty  on  Contr.  (ed.  1860)  409,  note  (>')•  But  see 


CH.  VIII.]         STATUTE   OP   FRAUDS.      [WHAT   GOODS.]  259 

[§  263  a.  Another  class  of  sales  not  considered  by  the  learned 
author,  about  which  much  doubt  has  arisen  under  the  statute 
of  frauds,  is  a  sale  of  certain  articles  attached  to  the  soil,  as 
growing  crops  and  fixtures.  Are  such  transactions  sales  of 
"  goods,  wares,  and  merchandise,"  or  are  they  sales  of  "  an  in- 
terest in  land  "  ?  And  on  this  subject  it  may  be  safely  assumed 
that  a  sale  of  growing  crops,  which  are  either  expressly  or 
impliedly  to  be  severed  from  the  soil  before  they  are  to  become 
the  purchaser's,  is  a  sale  of  u  goods,"  and  not  of  an  interest  in 
land,  and  therefore  governed  by  that  section  of  the  statute,  and 
not  by  the  other.  Thus,  a  sale  of  standing  trees,  which  are  to 
be  cut  and  converted  into  wood  by  the  seller  ; l  a  sale  of  all  the 
potatoes  on  two  acres  of  land,  which  the  buyer  is  to  take  away 
immediately?  or  even  if  they  are  not  yet  mature  ; 8  of  hops  on 
the  vines,  is  a  sale  of  "  goods."  4  But,  on  the  other  hand,  if  it  is 
intended  by  the  parties  that  the  property  shall  vest  at  once  in  the 
purchaser,  even  before  severance  from  the  soil,  such  sale  is  not  a 

Humble  v.  Mitchell,  3  P.  &  Dav.  141 ;  King  v.  Capper,  5  Price,  217 ;  Wild- 
man  v.  Wildman,  9  Ves.  177.  In  later  cases,  it  has  been  held  in  England, 
that  contracts  for  the  sale  of  shares  in  a  joint- stock  banking  company: 
Humble  v.  Mitchell,  11  Adol.  &  El.  205 ;  or  in  a  mining  company  on  the 
cost-book  principle :  Watson  v.  Spratley,  10  Exch.  222  [Powell  v.  Jessop, 
18  C.  B.  336]  ;  or  in  a  railway  company:  Bowlby  v.  Bell,  3  Com.  B.  284; 
Bradley  v.  Holdsworth,  3  Mees.  &  W.  422;  Duncroft  v.  Albretch,  12 
Simons,  189  [Tempest  v.  Kilner,  3  C.  B.  249]  ;  or  for  the  sale  of  foreign 
stock :  Hezeltine  v.  Siggers,  1  Exch.  856 ;  need  not  be  in  writing,  none  of 
them  being  goods,  wares,  or  merchandise  within  the  statute.  In  Beers  v. 
Crowell,  Dudley  (Geo.),  28,  it  was  decided  that  treasury  checks  on  the  Bank 
of  the  United  States  were  not  within  the  statute.  [As  to  what  constitutes 
an  acceptance  of  shares  in  a  company,  see  Bog  Lead  Mining  Co.  v.  Mon- 
tague, 10  C.  B.  (N".  S.)  481 ;  New  Brunswick  Railway  Co.  v.  Muggeridge, 
4  H.  &  N.  580.] 

1  [Smith  v.  Surnam,  9  B.  &  C.  561.] 

2  [Parker  v.  Staniland,  11  East,  362.] 

3  [Warwick  v.  Bruce,  2  M.  &  S.  205  ;  Sainsbury  v.  Mathers,  4  M.  &  W. 
343.    And  see,  also,*Evans  v.  Roberts,  5  B.  &  C.  836,  Littledale,  J. ;  Wash- 
burn  v.  Burrows,  1  Exch.  107.] 

4  [Frank  v.  Harrington,  36  Barbour,  415;  Rodwell 'v.  Phillips,  9  M.  & 
W.  503,  Parke,  B. ;  and  Waddington  v.  Bristow,  2  B.  &  P.  452,  may  be  con- 
sidered as  overruled.] 
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sale  of  goods  or  chattels,  if  it  be  of  grass,  trees,  or  other  natural 
products  of  the  soil ; l  but  it  is  otherwise  of  crops  produced  by 
the  annual  labor  of  man,  such  as  corn,  potatoes,  fruits,  &c. ; 2  a 
sale  of  such  is  not  considered  a  sale  of  an  interest  in  land.] 

§  264.  It  was  also  formerly  doubted,  whether  sales  by  auc- 
tion were  intended  to  be  included  within  the  statute,  on  account 
of  the  publicity  with  which  such  sales  are  made.  It  was  argued 
that  the  statute  was  enacted  for  the  purpose  of  preventing  per- 
jury, and  subornation  of  perjury,  and  that,  as  the  publicity 
of  a  sale  at  auction  precluded  all  possibility  of  perjury  as  to  the 
fact  of  the  sale,  it  could  not  have  been  intended  to  be  included 
within  the  terms  of  the  statute.  This  opinion,  which  was  first 
promulgated  by  Lord  Mansfield,3  has  not,  however,  met  with 
the  approbation  of  subsequent  judges.  Indeed,  the  argument 
seems  to  be  too  broad,  and  to  apply  equally  to  all  public  sales, 
or  sales  in  market  overt ;  and  if  it  be  once  admitted  that  the 
publicity  of  a  sale  renders  the  positive  requisition  of  the  stat- 
ute unnecessary  to  a  particular  case,  the  great  question  will  be 
in  every  case  as  to  the  degree  of  danger  of  perjury ;  and  this 
would  be  to  render  the  statute  useless,  if  not  injurious,  and  to 
open  the  door  to  great  uncertainty  and  indefiniteness  of  con- 
struction. It  has,  therefore,  been  considered  that  sales  by 
auction  are  within  the  statute.4 

§  265.  We  now  come  to  the  three  exceptions  in  this  section, 
which,  for  the  sake  of  convenience  and  clearness,  it  will  be  best 
to  consider  in  their  inverse  order.  The  third  exception  is, 

1  [Campbell  v.  Roots,  2  M.  &  W.  248 ;  Crosby  v.  Wadsworth,  6  East, 
602.] 

2  [Evans  v.  Roberts,  5  B.  &  C.  836  ;  Jones  v.  Flint,  10  Adol.  &E1.  753 ; 
Scovell  v.  Boxall,  1  Y.  &  J.  396 ;  Zeol  v.  Anty,  2  Br.  &  Bing.  101.] 

3  Simon  v.  Motives,  1  W.  Black.  599 ;  S.  C.,  3  Burr.  1921.     See,  also, 
post,  §  267. 

4  Hinde  v.  Whitehouse,  7  East,  568 ;  Buckminster  v.  Harrop,   13  Ves. 
436;  Kenwortby  v.  Schofield,  2  Barn.  &  Cres.  945;  Walker  v.  Constable, 
1  Bos.  &  Pul.  306 ;    O'Donnell  v.  Leeman,  43  Maine,  158 ;  Pike  v.  Balch, 
38  Maine,  302  ;  Bailey  v.  Ogden,  3  Johns.  309  ;  Davis  v.  Rowell,  2  Pick.  64 ; 
Morton  v.  Dean,  13  Metcalf,  385. 
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"  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized." 
It  will  be  observed  that  this  section  differs  from  the  fourth 
section  in  this  respect,  that  it  requires  a  "  memorandum  of  the 
"bargain"  and  not  of  "  the  agreement ;  "  and  that  it  is  to  be 
signed  by  the  parties  to  be  charged.  The  difficulty  which 
embarrassed  the  construction  of  the  term  "  agreement,"  has, 
therefore,  been  avoided  in  this  section,  by  the  use  of  the  term 
"  bargain."  The  memorandum  required  by  this  section,  has 
accordingly  been  determined  to  be  a  memorandum  of  the  names 
of  the  parties,  of  the  terms  of  the  contract,  and  of  the  subject- 
matter  of  the  sale. 

§  266.  And  first,  as  to  the  names  of  the  parties.  The  names 
of  both  buyer  and  seller  must  distinctly  appear  in  the  memo- 
randum ; l  but  the  signature  of  both  parties  is  not  necessary  ; 
if  it  be  signed  by  the  party  to  be  charged,  it  will  be  sufficient, 
although  the  other  party  may  not  have  signed  it.2  All  that  the 

1  [In  Williams  v.  Byrnes,  1  Moore,  P.  C.   (N.  S.)   154,  this  subject  was 
elaborately  examined  by  the  Privy  Council  in  1863,  and  it  was  held  that  the 
name  of  the  person  to  whom  the  guaranty  runs  must  be  inserted  in  the  con- 
tract, or  it  is  not  binding.    See,  also,  Williams  v.  Lake,  29  Law  J.  Q.  B.  1 ; 
2  El.  &  El.  349.     Therefore,  where  S.,  the  purchaser,  signed  a  document 
as  follows  :  "  S.  agrees  to  buy  the  whole  of  the  lots  of  marble  purchased  by 
V.,  now  lying  at  Lyme  Cobb,  at  Is.  per  foot,"  it  was  held  that  V.'s  name  not 
being  mentioned  as  seller,    the  buyer  was  not  bound.      Vanderbergh  v. 
Spooner,  Law  Rep.  1  Exch.  316.     This,  however,  has  been  thought  to  be 
an  "  extreme  case,"  and  it  was  subsequently  held  in  the  Court  of  Common 
Pleas  that  where  the  defendant's  agent  made  an  entry  in  the  books  of  N.  as 
follows :  "  Mr.  N.,  32  sacks  culasses  at  39s.,  280  Ibs.  to  await  orders,"  and 
signed  it  with  his  own  initials,  this  entry  was  held  sufficient,  coupled  with 
oral  evidence  that  N.  was  a  baker,  and  the  defendant  a  flour  merchant,  and 
the  defendant  had  subsequently  corresponded  with  N".,  in  regard  to  the  de- 
livery of  the  flour,  in  which  the  relative  position  of  buyer  and  seller  dis- 
tinctly appeared.     Newell  v.  Radford,  Law  Rep.  3  C.  P.  52  (1867).     See 
McDonald  v.  Longbottom,  1  E.  &  E.  977 ;  Spicer  v.  Cooper,  1  Q.  B.  424.] 

2  [See  Justice  v.  Lang,  42  N.  Y.  494  (1870),  where  the  authorities  are 
carefully  examined  ;]  Champion  v.  Plummer,  1  N.  R.  154  ;  Egerton  v.  Mat- 
thews, 6  East,  307 ;  Laythoarpe  v.  Bryant,  3  Scott,  250 ;  Weightman  v. 
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statute  is  understood  to  require,  is,  that  the  memorandum 
shall  contain  a  distinct  and  clear  statement  of  the  terms  of  the 
agreement,  and  of  the  names  of  the  parties.1  It  matters  not, 
therefore,  whether  the  name  of  the  party  to  be  charged  appear 
as  a  superscription,  or  as  a  signature,  or  be  contained  in  the 
body  of  the  memorandum  ;  provided  it  be  so  distinctly  set  forth 
as  to  avoid  all  uncertainty.2  Thus  it  will  be  sufficient,  if  the 

Caldwell,  4  Wheaton,  85,  note ;  Allen  v.  Bennett,  3  Taunt.  169  ;  Western  v. 
Russell,  3  Ves.  &  Beam.  192  ;  Martin  v.  Mitchell,  2  Jac.  &  Walk.  426  ;  Flight 
v.  Bolland,  4  Russ.  298;  Ballard  v.  Walker,  3  Johns.  Cas.  10;  Palmer  v. 
Scott,  1  Russ.  &  Mylne,  391 ;  Seton  v.  Slade,  7  Ves.  265  ;  Clason  v.  Bailey,  14 
Johns.  487  ;  2  Kent,  Comm.  p.  510 ;  Long  on  Sales,  54  ;  Russell  v.  Nicoll,  3 
Wendell,  112 ;  ante,  §  257,  note.  See  Sari  v.  Bourdillon,  1  Com.  B.  (N.  S.) 
186  ;  Smith  v.  Smith,  8  Blackf.  208  ;  Penniman  v.  Hartshorn,  13  Mass.  92  ; 
Ballard  v.  Walker,  3  Johns.  Cas.  60';  Clason  v.  Bailey,  14  Johns.  484; 
McCrea  v.  Purmort,  16  Wendell,  460;  Shirley  v.  Shirley,  7  Blackf.  452; 
Douglass  v.  Spears,  2  Nott.  &  M'Cord,  207 ;  Barstow  ?;.  Gray,  3  Greenl. 
409;  Fenly  v.  Stewart,  5  Sandf.  (S.  C.)  101 ;  Davis  v.  Shields,  26  Wendell, 
341;  Nichols  v.  Johnson,  10  Conn.  192;  [Reuss  v.  Picksley,  Law  Rep. 
1  Exch.  342  ;  Smith  v.  Neale,  2  C.  B.  (N.  S.)  67  ;  Watts  v.  Ainsworth,  1  H. 
&  C.  83].  If  a  mutual  contract  is  made,  and  one  of  the  parties  gives  the 
other  a  memorandum  in  pursuance  of  the  statute,  but  neglects  to  take  from 
that  other  a  corresponding  memorandum,  he  has  but  himself  to  blame  if  he 
is  unable  to  compel  its  performance,  while  he  is  bound  to  the  other  party. 
The  difficulty  is  not  that  the  contract,  as  originally  entered  into,  is  not 
mutual,  but  that  one  of  the  parties  has  not  the  evidence  which  the  statute 
has  made  indispensable  to  its  enforcement.  It  may  be  enforced  against  the 
party  who  has  subscribed  a  note  or  memorandum  of  it,  though  the  other 
party,  by  not  having  signed,  is  by  the  express  words  of  the  statute,  freed 
from  its  obligation.  Mason,  J.,  in  Fenly  v.  Stewart,  5  Sandf.  (S.  C.)  101 ; 
Per  Cur.  Thornton  v.  Kempster,  5  Taunt.  788 ;  Old  Colony  R.  R.  Corp.  v. 
Evans,  6  Gray,  25,  31,  32,  et  seq. 

1  Ibid. ;  Bailey  v.  Ogden,   3  Johns.  399 ;    Penniman  v.  Hartshorn,  13 
Mass.  87 ;  ante,  §  257,  note ;  Roberts  v.  Tucker,  3  Exch.  632 ;  Bailey  v. 
Ogden,   3  Johns.  399 ;  Waterman  v.  Meigs,   4  Gushing,  497 ;    Morton  v. 
Dean,  13  Metcalf,  385 ;  Burke  v.  Haley,  2  Gilman,  614 ;  Barickman  v.  Kuy 
Kendall,  6  Blackf.  21 ;  Sari  v.  Bourdillon,  1  Com.  B.  (N.  S.)  188.     [There- 
fore a  letter  by  the  defendant  to  his  own  agent,  referring  to  the  letters  of 
the  agent  to  him,  informing  him  of  the  terms  of  the  contract,  has  been  held 
sufficient.     Gibson '  v.  Holland,  Law  Rep.  1  C.  P.  1.    And  see  1  Atk.  12;  9 
C.  B.  (N.  S.)  843.] 

2  Johnson  v.  Dodson,  2  Mees.  &  W.  653  [Durrell  v.  Evans,  1  H.  &  C. 
188]  ;  Schneider  v.  N  orris,  2  Maule  &  S.  286  ;  Propert  v.  Parker,  1  Russ. 
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memorandum,  drawn  up  in  the  party's  own  handwriting,  com- 
mence, '"I,  A.  B.,  agree,"  and  no  signature  be  added  at  the 
conclusion  ; l  or,  if  the  party  merely  sign  his  initials,2  or  make 
his  mark,  or  write  with  a  pencil.3  Again,  it  does  not  matter 
whether  it  be  actually  written  by  the  party,  or  by  another  per- 
son ;  or  whether  it  be  in  a  printed  form,  —  as,  if  a  bill  of  par- 
cels, or  a  shop-bill  be  given ;  provided  that  the  party  to  be 
charged  expressly  or  impliedly  assent  to  its  terms,  and  know 
that  it  is  given.4  Thus,  where  a  broker,  employed  to  make  a 
purchase,  noted  in  his  book  the  names  of  the  parties  and  the 
terms  of  the  sale,  in  the  presence  of  the  vendor  and  with  his 
assent,  the  memorandum  was  held  to  be  sufficient.5  But, 
where  the  name  of  the  party  has  not  been  signed  by  him,  and 
only  appears  in  the  body  of  the  paper,  he  will  only  be  bound 
upon  the  supposition,  that  he  intended  to  bind  himself  thereby  ; 
and  if  the  facts  of  the  case  disprove  such  a  supposition,  he  will 
not  be  bound.6 

&  Mylne,  625 ;  Knight  v.  Crockford,  1  Esp.  190 ;  Saunderson  v.  Jackson, 
2  Bos.  &  Pul.  238 ;  Stokes  v.  Moore,  1  Cox,  219 ;  Selby  v.  Selby,  3  Meriv. 
2  ;  Ogilvie  v.  Foljambe,  3  Meriv.  53  ;  Penniman  v.  Hartshorn,  13  Mass.  87. 

1  Propert  v.  Parker,  1  Russ.  &  Mylne,  625 ;  Knight  v.  Crockford,  1  Esp. 
190 ;  Phillimore  v.  Barry,  1  Camp.  513 ;  Coles  v.  Trecothick,  1  Smith,  333 ; 
S.  C.,  9  Vesey,  248.     See  James  v.  Patten,  8  Barbour  (S.  C.),  344;  Haw- 
kins v.  Chace,  10  Pick.  505.     It  is  immaterial  in  what  part  of  the  memoran- 
dum the  name  of  the  party  be  found,  if  it  be  inserted  in  such  a  manner  as  to 
have  the  effect  of  authenticating  the  instrument.     Penniman  v.  Hartshorn, 
13  Mass.  87  ;  2  Kent,  Comm.  511. 

2  Phillimore  v.  Barry,  1  Camp.  513  ;   [Sanborn  v.  Flagler,  9  Allen,  478]. 

3  2  Kent,  Comm.  511 ;  Clason  v.  Bailey,  14  Johns.  484;  Baker  v.  Deer- 
ing,  8  Adol.  &  El.  94 ;  Selby  v.  Selby,  3  Meriv.  2,  6 ;  Draper  v.  Pattina,  2 
Speers,  292 ;  McDowell  v.  Chambers,  1  Strob.  Eq.  347. 

4  Schneider  v.  Norris,  2  Maule  &  Selw.  286 ;  Batturs  v.  Sellers,  5  Harr. 
&  Johns.    117 ;     Hawkins  v.  Chace,    19  Pick.   504,  505 ;    Saunderson    y. 
Jackson,  2  Bos.  &  Pul.  238.     A  bill  of  parcels,  in  which  the  name  of  the 
vendor  is  printed,  and  that  of  the  vendee  is  written  by  the  vendor,  is  a  suf- 
ficient memorandum  of  the  contract  within  the  statute,  to  charge  the  vendor. 
Schneiders.  N  orris,  ubi  supra;  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 
Howard  (U.  S.),  456. 

5  Merritt  v.  Clason,  12  Johns.  102,  affirmed,  14  Johns.  481. 

6  Johnson  v.  Dodgson,  2  Mees.  &  W.  653 ;  Herbert  v.  Turner,  4  Scott, 
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§  267.  Again,  the  memorandum  may  be  signed  by  any  "  agent, 
thereunto  lawfully  authorized."  All  that  is  required  in  order 
to  empower  an  agent  to  make  a  sufficient  signature,  is,  that  he 
should  be  recognized  by  the  parties,  or  party,  for  whom  he  acts, 
as  their  or  his  agent.1  It  is  neither  necessary  that  he  should 
be  appointed  by  a  written  instrument,  nor  that  he  should  be  a 
special  agent ;  but  it  is  sufficient,  if  he  be  either  appointed  by 
parol,  or  be  a  general  agent.2  So,  also,  although  the  person 
signing  be  not  authorized,  yet  if  his  authority  be  subsequently 
recognized,  and  adopted  by  both  parties,  or  by  the  party  for 
whom  he  acts,  it  is  sufficient.3  Thus,  an  auctioneer  is  con- 
sidered as  the  agent  of  both  parties  for  the  purpose  of  making 
the  memorandum,  and  an  entry  by  him  in  his  book  [at  the 
time  of  sale]  4  will  bind  the  parties.5  So,  also,  his  clerk,  who 

N.  R.  486,  506,  508 ;  Chitty  on  Contr.  (ed.  1860)  416 ;  Long  on  Sales 
(Rand's  ed.),  57 ;  2  Stark.  Evid.  Fraud,  Stat.  of,  p.  602 ;  [Caton  v.  Caton, 
Law  Rep.  2  H.  L.  127  (1867),  an  important  case  on  this  point], 

1  [If  there  be  two  persons  as  vendors,  the  agent  must  be  the  agent  of 
both,  or  they  are  neither  of  them  bound.    Snyderv.  Neefus,  53  Barbour,  63 
(1868).     And  see  McWhorter  v.  McMohan,  10  Paige,  393.] 

2  Coles  v.  Trecothick,  9  Ves.  250 ;  Rucker  v.  Cammeyer,  2  Esp.  105 ; 
Chapman  v.  Partridge,  5  Esp.  256  ;  Anon.,  Lofft,  332  ;  Hawkins  v.  Chace,  19 
Pick.  505,  506 ;  Graham  v.  Musson,  7  Scott,  769 ;   Johnson  v.  Dodge,  17 
Illinois,  433;  [Pringle  v.  Spaulding,  53  Barbour,  17  (1868)].    The  law  will 
not  presume  the  authority  to  sign,  but  the  agent  must  have  an  authority 
directly  deducible  from  his  employment,  or  a  special  authority  to  do  that 
particular  thing.     Hawkins  v.  Chace,   19  Pick.  502;  Pitts  v.  Beckett,  13 
Mees.  &  W.  743  ;  Dixon  v.  Broomfield,  2  Chitty,  205  ;  -Hodgskins  v.  Bond, 
1  N.  Hamp.  284.     [And  see  Foster  v.  Rowland,  7  H.  &  N.  103.]     The 
agent  may  write  his  own  name  instead  of  that  of  his  principal.    Trueman  v. 
Loder,  11  Adol.  &  El.  589 ;  Williams  v.  Bacon,  2  Gray,  387,  393.     [See, 
also,  Sanborn  v.  Flagler,  9  Allen,  477  ;  Dykers  v.  Townsend,  24  N.  Y.  57.] 

3  Maclean  v.  Dunn,  4  Bing.  722 ;  S.  C.,  1  Moore  &  P.  671 ;  Hawkins  v. 
Chace,'  19  Pick.  502,  506. 

4  [In  order  to  bind  the  purchaser,  it  is  essential  that  the  auctioneer  make 
a  sufficient  memorandum,  at  the  time  of  sale.      Horton  v.  McCarty,  53 
Maine,  394,  (1865).     And  see  Mews  v.   Carr,  48  Eng.  Law  &  Eq.  358; 
Smith  v.  Arnold,  5  Mason,  414.] 

5  Williams  v.   Millington,   1  H.  Blaek.     85;    Emmerson   v.   Heelis,    2 
Taunt.  38;  White  v.  Proctor,  1  Jac.  &  Walk.  350;  M'Comb  v.  Wright,  4 
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is  present,  and  takes  the  terms  of  the  sale  from  the  dictation 
of  the  auctioneer,  is  a  sufficient  agent.1  But  if  his  clerk  be 
absent  at  the  time  of  the  sale,  the  auctioneer  cannot  afterwards 
delegate  to  him  a  power  to  make  a  memorandum;  for  the 
reason  why  it  is  ever  considered  sufficient,  is,  that  it  is  done 
by  him  in  the  presence  and  with  the  implied  consent  of  the 
purchaser  ;  and  when  the  reason  fails,  the  rule  fails.2  So,  also, 
an  entry  by  the  broker  in  his  books,  or  the  delivery  by  him  of 
bought  and  sold  notes,3  is  a  sufficient  memorandum;  unless 
the  terms  of  the  contract  are  not  sufficiently  stated  therein ; 
or  unless  the  notes  disagree.4  But  if  the  notes  do  not  corre- 
spond with  each  other,  or  with  the  entry  in  his  books,  the 
memorandum  would  be  insufficient,  unless  the  want  of  corre- 
spondence be  occasioned  by  a  mistake,  which  prejudices  neither 
party.5  Nor  can  a  material  variation  between  the  notes  be 

Johns.  Ch.  659  ;  Bird  v.  Boulter,  4  Barn.  &  Adol.  440  ;  post,  §  461,  etseq., 
Sales  by  Auction;  ante,  §  79,  80;  Brent  v.  Green,  6  Leigh,  16;  Burke  v. 
Haley,  2  Oilman,  614 ;  White  v.  Crew,  16  Georgia,  416 ;  Chitty  on  Contr. 
(ed.  1860)  323,  418,  and  notes. 

1  Wright  v.  Dannah,  2  Camp.  203 ;  Farebrother  v.  Simmons,  5  Barn.  & 
Aid.  333 ;   Henderson  v.  Barnwell,  1  Younge  &  Jerv.  389 ;  Post,  §  467 ; 
Frost  v.  Hill,  3  Wendell,  386 ;   Smith  v.  Jones,  7  Leigh,    165 ;    Hart  v. 
Woods,  7  Blackf.  568.     But  see  contra,  Meadows  v.  Meadows,  3  M'Cord, 
458;  Entz  v.  Mills,  1  McMullen,  453  ;  Dotyv.  Wilder,  15  Illinois,  407. 

2  Wright  v.  Dannah,  supra;  Alna  v.  Plummer,  4  Greenl.  458;  Hender- 
son v.  Barnwell,  1  Younge  &  Jerv.  389 ;  Bird  v.  Boulter,  1  Nev.  &  M. 
313. 

3  [And  even  the  production  of  the  sold  note  alone  may  be  sufficient ;  there 
being  nothing  to  indicate  that  the  bought  note  differs  from  it.     Parton  v. 
Crofts,  16  C.  B.  (N.  S.)  11.     And  see  Hawes  v.  Foster,  1  M.  &  R.  368.] 

4  Rucker  v.  Cammeyer,  1  Esp.  105 ;  Hinde  v.  Whitehouse,  7  East,  558 ; 
Kemble  v.  Atkins,  7  Taunt.  260 ;  Dickenson  v.  Lilwal,  1  Stark.  128 ;  Hen- 
derson v.  Barnwell,  1  Younge  &  Jerv.  389 ;  Clason  v.  Bailey,  14  Johns. 
584;  Simon  v.  Mantivos,  3  Burr.  1921 ;  Hinckley  v.  Arey,  27  Maine,  362. 

5  Ibid. ;  Thornton  v,  Kempster,  5  Taunt.  786 ;  Mitchell  v.  Lapage,  Holt, 
N.  P.  253 ;  Bird  v.  Boulter,  4  Barn.  &  Adol.  443 ;  Davis  v.  Shields,  26 
Wendell,  341 ;  Gumming  v.  Roebuck,  Holt,  N.  P.  172.     Whether,  if  the 
bought  and  sold  notes  disagree,  and  there  be  a  memorandum  in  the  broker's 
books,  made  according  to  the  intention  of  the  parties,  that  memorandum, 
signed  by  the  broker,  would  be  good  evidence  to  satisfy  the  statute  of  frauds 
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corrected  by  the  entry  in  the  books  of  the  broker.  Thus, 
where  a  broker,  employed  by  the  plaintiff  to  sell  St.  Petersburg 
clean  hemp,  and  by  the  defendant  to  buy  hemp,  sold  to  the 
defendant,  and  gave  him  by  mistake  a  note  of  Riga  Rhine 
hemp,  and  gave  the  plaintiff  a  sold  note  of  Petersburg  clean 
hemp,  the  two  species  of  hemp  being  naturally  different ;  it 
was  held,  that  no  contract  existed  through  want  of  a  sufficient 
memorandum.1 

§  268.  The  agent  must,  however,  appear  in  the  suit  as  a 
third  person,  and  not  as  one  of  the  parties  thereto ;  and,  there- 
fore, if  the  auctioneer  make  the  memorandum,  he  cannot  sue 
in  his  own  name  on  it ;  although  he  may,  if  his  clerk  make  the 
memorandum.2  All  questions,  however,  relating  to  the  power 
of  an  agent  to  act  for  his  principal,  come  under  the  general 
rules  of  agency,  of  which  it  is  not  the  province  of  this  work  to 
treat.  We  have,  however,  already  had  occasion  to  consider 

appears  to  have  been  considered  an  unsettled  and  doubtful  question ;  see  per 
Parke,  B.,  Thornton  v.  Charles,  9  Mees.  &  W.  802,  808;  Thornton  v. 
Kempster,  5  Taunt.  786;  Thornton  v.  Meux,  MOO..&  Mai.  43,  44;  Hawes 
t>.  Foster,  1  Mood.  &  R.  368  ;  but  in  a  recent  case  a  majority  of  the  judges 
of  the  Court  of  Queen's  Bench  held  that  it  would.  See  Sievewright  v.  Archi- 
bald, 17  Q.  B.  103 ;  Mews  v.  Carr,  1  Hurl.  &  N.  484;  Pitts  v.  Beckett,  13 
Mees.  &  W.  746.  A  valid  contract  may  be  made  by  perfect  notes  signed  by 
the  broker,  and  delivered  to  the  respective  parties,  although  the  broker's 
book  contain  no  entry,  or  contain  an  entry  which  is  not  signed.  Groom  v. 
Afflalo,  6  Barn.  &  Cres.  117 ;  Dickenson  v.  Lilwal,  1  Stark.  128 ;  Hawes  v. 
Foster,  1  Mood.  &  R.  368 ;  Sievewright  v.  Archibald,  17  Q.  B.  103.  But 
for  this  purpose,  where  the  same  broker  acts  for  both  parties,  the  bought 
and  sold  notes  must  correspond.  Gumming  v.  Roebuck,  1  Holt,  N.  P.  172  ; 
Grant  v.  Fletcher,  5  Barn.  &  Cres.  436 ;  Gregson  v.  Ruck,  4  Q.  B.  737 ; 
Peltier  v.  Collins,  3  Wendell,  459 ;  [Cowie  v.  Remfry,  5  Moore,  P.  C. 
232] .  But  where  the  same  broker  does  not  act  for  both  parties,  then  if  the 
notes  do  not  correspond,  it  is  for  the  jury  to  say,  by  which  note  both  parties 
intended  to  be  bound.  Moore  v.  Campbell,  10  Exch.  323,  330. 

1  Thornton  v.  Kempster,  5  Taunt.  786 ;  Moore  v.  Campbell,   10  Exch. 
323 ;  Gumming  v.  Roebuck,  1  Holt,  N".  P.  172 ;  Sievewright  v.  Archibald,  17 
Q.  B.  103;  Suydam  v.  Clark,  2  Sandf.   (S.  C.)  133.     See,  also,  Roe  v. 
Osborne,  1  Stark.  140. 

2  Farebrother  v.  Simmons,  5  Barn.  &  Aid.  333 ;  Chitty  on  Contr.  (ed. 
1860)  418. 
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some  general  principles,  relating  to  agency  and  to  the  powers 
of  Factors,  Brokers,  Auctioneers,  and  Ship-Masters,  to  which 
the  reader  is  referred.1 

§  269.  Again,  the  terms  of  the  contract  should  be  so  set 
forth  in  the  memorandum,  as  to  be  completely  intelligible 
without  resort  to  verbal  testimony  ;  for,  otherwise,  the  very 
design  of  the  statute  would  be  frustrated.2  Verbal  testimony 
would,  of  course,  be  admissible  to  prove,  whether  the  terms 
of  the  contract  have  been  complied  with,  and  how  far  they 
have  been  observed,  and  in  what  sense  they  were  used  by  the 
parties,  and  what  was  their  technical  meaning ; 3  but  not  to 
prove  what  they  were.4  We  have  already  seen,  that  this  rule 
applies  even  to  sales  by  auction,  in  which  the  requisitions  of 
the  statute  must  be  strictly  complied  with,  although  the  pub- 

1  Ante,  §  79,  118.  See,  also,  Bird  v.  Boulter,  4  Barn.  &  Aid.  466  ;  Sewall 
v.  Fitch,  8  Cowen,  215 ;  Farebrother  v.  Simmons,  5  Barn.  &  Aid.  333. 

a  Hoadley  v.  McLaine,  10  Bing.  482;  S.  C.,  4  Moore  &  Scott,  340; 
Elmore  v.  Kingscote,  5  Barn.  &  Ores.  583 ;  Acebal  v.  Levy,  10  Bing.  382 ; 
.Cooper  v.  Smith,  15  East,  103;  Sale  v.  Darragh,  2  Hilton  (N.  Y.),  184; 
Salmon  Falls  Manuf.  Co.  v.  Goddard,  14  Howard  (U.  S.),  446;  Bailey  v. 
Ogden,  3  Johns.  399 ;  Waterman  v.  Meigs,  4  Gushing,  497.  One  of  the 
articles  sold  and  described  in  the  memorandum  was  a  "candlestick  com- 
plete." It  was  proved  that,  at  the  time  the  goods  were  selected,  it  was 
arranged  that  a  "  gallery"  should  be  added  to  the  top  of  the  candlestick  for 
the  reception  of  a  "mosquito  shade;"  held,  that  the  memorandum  was 
sufficient,  without  mentioning  the  "gallery."  Sari  v.  Bourdillon,  1  Com. 
B.  (N.  S.)  188.  See  Spicer  v.  Cooper,  1  Q.  B.  424 ;  [McLean  v.  Nicoll,  7 
H.  &  N.  1024,  Am.  ed.]. 

3  Birch  v.  Depeyster,  4  Camp.  385 ;  Phillips  &  Amos  on  Evid.  p.  738, 
739  (ed.  1838)  ;  Johnston  v.  Usborne,  11  Adol.  &  El.  549 ;  Starkie's  Evid. 
(Am.  ed.  1860),  701,   et  seq. ;  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14 
Howard  (U.  S.),  454.     [Thus,  evidence  is  admissible  aliunde  from  a  written 
contract  for  "  1000  barrels  petroleum  oil,"  that  both  parties  meant  a  barrel 
containing  forty-two  gallons,  and  not  merely  a  statutory  barrel  which  was  fixed 
at  thirty-one  and  a  half  gallons.  Miller  v.  Stevens, ,100  Mass.  518  (1868).] 

4  Kain  v.  Old,  2  Barn.  &  Cres.  627 ;  Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  280 ;  Abeel  v.  Radcliff,  13  Johns.  297 ;  Goss  v.  Nugent,  5  Barn. 
&  Adol.  58 ;  Stowell  v.  Robinson,  3  Bing.  N.  S.  928 ;  Harvey  v.  Grabham, 
5  Adol.  &  El.  61 ;  2  Kent,  Comm.  498,  511 ;  Ford  v.  Yates,  2  Mann.  &  Gran. 
549;  Sale  v.  Darragh,  2  Hilton  (N.  Y.),  184. 


268 


SALE   OP   PERSONAL    PROPERTY. 


[CH.  VIII. 


licity  of  such  sales  would  render  it  easy  to  prove  their  terms 
by  parol  evidence.1  Thus,  where  a  carding  machine  was  sold 
at  auction,  and  the  auctioneer  put  down  the  purchaser's  name 
in  the  catalogue  only,  which  contained  no  reference  to  the  con- 
ditions of  sale  ;  it  was  held,  that  this  was  not  a  sufficient  mem- 
orandum of  the  bargain  to  satisfy  the  requisitions  of  the  statute.2 
§  270.  So,  also,  if  a  specific  price  be  agreed  upon  by  the 
parties,  it  should  be  stated  in  the  memorandum,  because  it 
forms  an  essential  portion  of  the  bargain.3  But  if  no  definite 
price  be  agreed  upon  by  the  parties,  it  cannot,  of  course,  be 
stated  in  the  memorandum,  and  the  law  will,  therefore,  imply 
that  a  reasonable  price  was  agreed  upon.4  Thus,  where  the 
plaintiff  ordered  a  chariot  to  be  built  by  the  defendant,  and  no 
definite  price  was  agreed  upon,  nor  expressed  in  the  memo- 
randum, it  was  held  that  the  contract  was  binding  ;  and  that 
the  plaintiff  must  be  understood  as  agreeing  to  pay  the  rea- 
sonable value  of  the  chariot ;  although,  had  a  particular  price 
been  agreed  upon,  it  should  have  been  stated.5  The  reason 
of  this  distinction  is  manifest.  The  object  of  the  statute  is  to 
render  the  terms  of  the  sale  certain,  and  thereby  to  avoid  per- 
jury and  mistake.  If  the  price  be  fixed  by  positive  agreement, 
it  is  thereby  rendered  certain,  and  should  be  stated  so  as  to 
prevent  any  mistake.  If,  therefore,  it  be  shown,  by  parol  evi- 
dence, that  there  is  an  agreement  for  a  specific  price,  the  seller 
cannot,  on  producing  a  note  in  writing,  which  is  altogether 

1  Ante,  §  267  ;  Walker  v.  Constable,  1  BOS.-&  Pul.  306  ;  Davis  v.  Rowell, 
2  Pick.  63. 

2  Kenworthy  v.  Schofield,  2  Barn.  &  Ores.  945. 

3  Ide  v.  Stanton,  15  Vermont,  691 ;  Smith  u.  Arnold,  5  Mason,  414 ;  Buck 
v.  Pickwell,  1  Williams  (Vt.),  167  ;  Adams  v.  McMillan,  7  Porter,  73 ;  Soles 
v.  Hickman,  20  Penn.  State,  180. 

4  Kain  v.  Old,  2  Barn.  &  Ores.  627;  Elmore  v.  Kingscote,  5  Barn.  & 
Cres.  583  ;  Kenworthy  v.  Schofield,  2  Barn.  &  Ores.  947  ;  Hawkins  v.  Chace, 
19  Pick.  502,  504.     An  order  for  goods  "  on  moderate  terms"  is  sufficient 
to  satisfy  the  statute.     Ashcroft  v.  Morrin,  4  M.  &  G.  450. 

5  Hoadley  v.  McLaine,  10  Bing.  482  ;  4  Moore  &  Scott,  340;  Boydell  v. 
Drummond,  11  East,  142. 
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silent  as  to  price,  recover  on  a  count  for  a  quantum  valebant.1 
But  if  the  price  be  not  fixed  by  the  parties,  the  law  fixes  it,  by 
implication,  to  be 'the  worth  of  the  articles,  or  the  market 
price,  and  thus  uncertainty  is  as  completely  avoided  in  the  one 
case  as  in  the  other.2  To  state,  in  the  memorandum,  that  the 
party  ordering  agreed  to  pay  a  reasonable  price,  no  definite 
price  being  agreed  upon,  would  be  useless ;  since  the  law  will 
imply  such  a  bargain  where  nothing  is  said.3  So  in  the  ab- 
sence of  any  specified  time  or  place  of  delivery,  the  law  will 
supply  the  omission  ;  namely,  a  reasonable  time  after  the  goods 
are  called  for,  and  the  usual  and  customary  place  for  the 
delivery  of  goods  of  the  description  sold.4  [And  if  the  time 

1  Acebal  v.  Levy,  10  Bing.  383;  Elmore  v.  Kingscote,  5  B.  &  C.  583; 
Cooper  v.  Smith,  11  East,  103.     If  terms  of  credit  be  agreed  upon,  and  a 
time  for  performance  be  stipulated,  they  should  appear  in  the  memorandum. 
See  Davis  v.  Shields,  26  Wendell,  341 ;  Curtis,  J.,  in  Salmon  Falls  Manuf. 
Co.  v.  Goddard,   14  Howard  (U.  S.),  446;  Morton  v.  Dean,  13  Metcalf, 
388 ;  Soles  v.  Hickman,  20  Penn.  State,  180 ;  Buck  v.  Pickwell,  1  Williams 
(Vt.),  167;  Elfe  v.  Gadsden,  2  Rich.   (S.  Car.)  373.     Where  at  the  time 
of  the  contract  it  was  agreed  that  the  goods  should  be  paid  for  by  a  check 
on  a  particular  person,  it  was  held,  that  the  omission  of  that  stipulation  did 
not  vitiate  the  memorandum.     Sari  v.  Bourdillon,  1  Com.  B.  (N.  S.)  188. 

2  Hawkins  v.  Chace,  19  Pick.  504. 

3  There  is,  however,  great  diversity  of  opinion  as  to  whether  the  "  con- 
sideration" should  be  stated  in  the  memorandum.    The  English  rule  requires 
that  it  should  be  stated.     See  Wain  v.  Warlters,  5  East,  10,  reviewed  and 
confirmed  in  Saunders  v.  Wakefield,  4  Barn.  &  Aid.  595.     This  rule  is  also 
followed  in  New  York  (Sears  v.  Brink,  3  Johns.  210;  Leonard  v.  Vreden- 
burg,  8  Johns.  29)  ;  and  in  South  Carolina  (Stephens  v.  Winn.  2  Nott  & 
McCord,  373  n.)  ;   and  in  New  Hampshire   (Neelson  v.  Sanborne,  2  N. 
Hamp.  414).     But  the  contrary  rule  is  adopted  in  Massachusetts  (Packard 
v.  Richardson,  17  Mass.  122)  ;  and  in  Maine  (Levy  v.  Merrill,  4  Greenl. 
180)  ;   and  in  Connecticut   (Sage  v.  Wilcox,  6   Conn.  81)  ;   and  in  New 
Jersey  (Buckley  v.  Beardsley,    2    South.   570) ;    and   in   North   Carolina 
(Miller  v.  Irvine,   1  Dev.   &  Bat.   103).     See,  also,  Violett  v.  Patton,   5 
Cranch,  142  ;  Taylor  v.  Ross,  3  Yerg.  330 ;  3  Kent,  Comm.  132  ;  ante,  §  257, 
note. 

4  Per  Nelson,  J.,  in  Salmon  Falls  Manuf.  Co.  v.  Goddard,  14  Howard 
(U.  S.),  455,  456.     In  this  case  the  following  memorandum  of  a  contract  of 
sale  of  merchandise,  accompanied  by  extraneous  evidence  explanatory  of  its 
terms,  was  held  sufficient  under  the  statute  of  frauds:    "September  19, 
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of  delivery  mentioned  in  the  contract  be  subsequently  extended 
by  parol,  such  extension  is  invalid,  and  the  original  contract 
may  be  enforced.1] 

§  271.  Where  there  are  particular  conditions  affixed  to  a 
sale,  a  memorandum  of  the  sale,  which  does  not  set  forth  or 
refer  to  such  conditions,  will  not  be  sufficient  under  the  statute. 
If,  therefore,  in  a  sale  by  auction,  there  be  printed  particulars  or 
conditions  of  sale,  a  mere  signing  of  the  catalogue,  in  which 
the  prices  are  marked  against  the  goods  purchased,  will  not  be 
sufficient,  unless  the  conditions  are  annexed  thereto,  or  are 
also  signed.2 

§  272.  It  is  not,  however,  necessary,  that  the  whole  terms 
of  the  contract  should  appear  on  any  one  paper ;  for  if  they 
can  clearly  and  definitely  be  collected  from  the  correspondence 
of  the  parties ;  or  from  any  two  papers  referring  to  each  other, 
or  manifestly  referring  to  the  same  contract,  there  will  be  a 
sufficient  memorandum,  within  the  meaning  of  the  statute. 
Thus,  a  bill  of  parcels,  in  which  the  name  of  the  vendor  is 
printed,  may  be  connected  with  and  explained  by  a  subse- 
quent letter  written  by  the  vendor  to  the  vendee,  in  relation 
to  the  same  transactions.3  So,  also,  an  order  for  goods  writ- 

W.  W.  Goddard,  12  mos.  300  bales  S.  E.  drills,  7£ ;  100  cases  blues  do.  8|. 
Credit  to  commence  when  ship  sails;  not  after  December  1,  —  delivered 
free  of  charge  for  truckage.  The  blues,  if  color  satisfactory  to  purchaser. 
(Signed)  R.  M.  M.,  W.  W.  G."  [See,  also,  Sanborn  v.  Flagler,  9  Allen, 
474.] 

1  [Noble  v.  Ward,  Law  Rep.  1  Exch.  117 ;  2  Id.  135.     And  see  Moore 
v.  Campbell,  10  Exch.  323 ;  5  Barn.  &  Ad.  58 ;  10  Adol.  &  El.  57 ;  6  M. 
&  W.  109.     But  an  oral  agreement  by  which  the  buyer  is  delayed  in  pur- 
chasing other  goods  in  place  of  those  not  delivered  under  a  written  contract, 
may  be  admissible  to  affect  his  amount  of  damages.     Ogle  v.  Vane,  Law 
Rep.  2  Q.  B.  275 ;  affirmed  in  Exchequer  Chamber,  3  Id.  272  (1868).] 

2  Hinde  v.  Whitehouse,  7  East,  558.     See  Morton  v.  Dean,  13  Metcalf, 
385  ;  O'Donnell  v.  Leernan,  43  Maine,  158. 

3  Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238 ;   Bradford  v.  Manly,  13 
Mass.  139 ;  Whitwell  v.  Wyer,  11  Mass.  6.     See  Salmon  Falls  Manuf.  Go. 
v.  Goddard,  14  Howard  (U.  S.),  456;  Chitty  on  Contr.  (ed.  1860)  70,  71, 
413  ;  Johnson  v.  Dodgson,  2  Mees.  &  W.  653,  659,  660 ;  Williams  v.  Bacon, 


CH.  VIII.]         STATUTE  OP   FRAUDS.      [MEMORANDUM.]  271 

ten  and  signed  by  the  vendor  in  a  book  of  the  vendee's,  but 
not  stating  the  vendee's  name,  may  be  connected  with  a  letter 
from  the  vendor  to  his  agent,  recognizing  the  contract,  and 
stating  the  name  of  the  vendee.1  So,  where  an  agreement  was 
made  for  the  sale  of  an  estate,  and  it  was  reduced  to  writ- 
ing, preparatory  to  signing,  but  was  never  signed  ;  but  the  de- 
fendant admitted  himself  to  be  bound  by  it,  in  a  letter  written 
to  the  plaintiff;  it  was  held,  that  it  was  a  sufficient  compli- 
ance with  the  requisitions  of  the  statute.2  So,  also,  where  the 
purchaser  at  auction  signed  a  memorandum  of  the  contract, 
which  was  indorsed  on  the  particulars  and  conditions  of  sale, 
and  referred  to  them,  and  afterwards  wrote  to  the  seller  com- 
plaining of  a  defect  of  title,  and  the  seller  wrote,  in  return,  let- 
ters containing  some  of  the  conditions  of  the  sale,  and  the 
names  of  the  parties,  and  specifying  the  property  sold  ;  it  was 
held,  that  these  letters  might  be  connected  with  the  particulars 
and  conditions  of  sale  signed  by  the  purchaser,  so  as  to  make 
a  sufficient  memorandum  under  the  statute.3  Wherever,  in- 
deed, a  letter  or  letters  pass  between  the  parties,  referring  to 
their  agreement,  if  the  whole  terms  of  the  sale  can  be  collected 
therefrom,  the  object  of  the  statute  is  answered,  and  the  state- 
ment of  the  terms  therein  contained,  is  considered  as  a  suffi- 
cient memorandum.4  But  in  all  cases,  where  the  agreement 

2  Gray,  387;  Sievewright  v.  Archibald,  17  Q.  B.  107,  114;  Allen  v.  Ben- 
nett, 3  Taunt.  169;  [Bailey  v.  Sweeting,  9  C.  B.  (N.  S.)  843]. 

1  Allen  v.  Bennett,  3  Taunt.   169 ;  Johnson  v.  Dodgson,  2  Mees.  &  W. 
653 ;  Jackson  v.  Lowe,  1  Bing.  9  ;  S.  C.,  7  Moore,  219  ;   Dobell  v.  Hutch- 
inson,  3  Adol.'  &  El.  355  ;  [See  Durrell  v.  Evans,  1  H.  &  C.  188]. 

2  Tawney  v.  Crowther,  3  Bro.  Ch.  Cas.  319.     A  written  notice  signed, 
referring  to  a  written  proposal  not  signed,  and  made  several  years  before, 
may  be  so  connected  with  it,  as  to  render  the  two  documents  a  contract  suf- 
ficiently signed  within  the  statute.     Lowry  v.  DufFerin,  1  Irish,  Eq.  281.    See 
Gale  v.  Nixon,  6  Cowen,  445,  448. 

3  Dobell  v.  Hutchinson,  3  Adol.   &  El.  355.     See,  also,  Laythoarp  v. 
Bryant,  2  Bing.  N.  C.  735;    S.  C.,  3  Scott,  238;    D'Wolf  v.  Kabaud,  1 
Peters,  S.  C.  476  ;  Barry  ».  Coombe,  1  Peters,  S.  C.  640 ;  Givens  v.  Colder, 
2  Des.  188. 

4  Coles  v.  Trecothick,  9  Ves.  250 ;  Fowle  v.  Freeman,  9  Ves.  315 ;  Taw- 
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is  to  be  collected  from  different  papers,  no  room  must  be  left 
for  doubt  that  they  all  refer  to  the  same  agreement ;  and, 
therefore,  it  should  appear  from  intrinsic  evidence  in  the  pa- 
pers, that  such  is  the  fact.1  [But  oral  evidence  is  admissible 
for  the  purpose  of  identifying  another  document  which  is  re- 
ferred to,  but  not  sufficiently  described  in  the  memorandum.2] 
So,  also,  the  papers  should  contain  proof  of  the  whole  agree- 
ment, and  omissions  cannot  be  supplied  by  parol  evidence, 
since  this  would  be  to  frustrate  the  object  of  the  statute.3 
[Thus,  if  in  fact  goods  are  sold  subject  to  the  buyer's  approval, 
a  broker's  note  omitting  that  fact  is  not  sufficient.4]  So,  also, 
it  must  appear  from  a  fair  interpretation  of  the  papers,  that 
they  import  a  concluded  agreement,  and  not  a  mere  treaty  be- 
tween the  parties.5  So,  in  order  to  sustain  an  action  [it  has 

ney  v.  Crowther,  3  Bro.  Ch.  Cas.  319,  and  cases  cited  in  Perkins's  ed.  It 
is  not  necessary  that  the  memorandum  should  be  drawn  up  for  the  express 
purpose  of  authenticating  the  agreement ;  if  it  'recognizes  the  bargain  and 
is  delivered  and  accepted,  it  is  sufficient.  Ellis  v.  Deadrnan,  4  Bibb,  467 ; 
Smith  v.  Arnold,  5  Mason,  416;  Reeves  v.  Pye,  1  Cranch,  C.  C.  219. 
Whether  letters  addressed  to  a  third  party  stating  and  affirming  a  contract 
may  be  used  as  a  sufficient  memorandum,  though  affirmed  in  some  cases, 
Gibson  v.  Holland,  Law  Rep.  1  C.  P.  1]  ;  Moore  v.  Hart,  1  Vern.  110; 
Ayliffew.  Tracy,  2  P.  Wms.  65  ;  Fugate  v.  Hanford,  3  Litt.  262,  is  apparently 
denied  in  others.  Buck  v.  Pickwell,  1  Williams  (Vt.),  167  ;  Clark  v.  Tucker, 
2  Sandf.  (S.  C.)  157 ;  Kinloch  v.  Savage,  1  Speers  Ch.  (S.  C.)  470. 

1  1  Starkie  on  Evid.  603 ;  Greenl.  on  Evid,  §  268 ;  Chitty  on  Contr.  (ed. 
1860)  413,  414  ;  Boydell  v.  Drummond,  11  East,  142  ;  Sandilands  v.  Marsh, 

2  Barn.  &  Aid.  680 ;  Coles  v.  Treco thick,  9  Ves.  250 ;  Tawney  v.  Crowther, 

3  Bro.  Ch.  Cas.  (by  Eden)  320,  note  (a)  ;  Brettel  v.  Williams,  4  Exch.  623. 
[See  Fitzmaurice  v.  Bayley,  9  H.  L.  C.  78 ;  Hazard  v.  Day,  14  Allen,  494; 
Farwell  v.  Mather,  10  Allen,  322 ;  Hodges  v.  Howard,  5  R.  I.  149  ;  Stocker 
v.  Partridge,  2  Roberts.  193] ;   Ide  v.  Stanton,  15  Vermont,  685 ;    Toomer 
v.  Dawson,  Cheves,  68 ;   [Boardman  v.  Spooner,  13  Allen,  358 ;  Morton  v. 
Dean,  13  Met.  385]. 

2  [Ridgway  v.  Wharton,  6  H.  L.  C.  238.] 

3  Ibid. ;  Greenl.  on  Evid.  §  268,  p.  306,  and  note  (1)  ;    Salmon  Falls 
Manuf.  Co.  v.  Goddard,  14  Howard  (U.  S.),  456 ;  Sale  v.  Darragh,  2  Hil- 
ton (N.  Y.),  184. 

4  [Boardman  v.  Spooner,  13  Allen,  353 ;  and  see  McLean  v.  N"icolle,  4 
Law  Times  (N.  S.)  863.] 

5  Coles  v.  Trecothick,  9  Ves.  250 ;  Tawney  v.  Crowther,  3  Bro.  Ch.  Cas. 
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been  said]  it  must  appear  that  the  memorandum  in  writing,  to 
satisfy  the  statute,  was  made  befofe  the  action  was  brought.1 

[§  272  a.  And  it  has  recently  been  adjudged,2  contrary  to  the 
opinion  advanced  by  learned  elementary  writers,3  that  if  a 
memorandum  or  letter  contains  all  the  necessary  elements  of 
the  contract,  it  is  sufficient  to  charge  the  signer,  although  it 
be  accompanied  with  an  express  repudiation  of  the  contract  by 
him.] 

§  273.  We  now  come  to  the  second  exception  mentioned 
in  the  seventeenth  section  ;  namely,  the  giving  something  in 
earnest,  or  in  part-payment  to  bind  the  bargain.  This  excep- 
tion was  founded  upon  an  old  custom,  common  in  England 
at  the  time  when  this  statute  was  enacted,  for  the  purchaser 
to  pay  a  small  portion  of  the  purchase-money,  in  token  of  the 
conclusion  and  ratification  of  the  sale.4  Some  formal  act,  by 
which  conclusive  assent  is  manifested  to  the  terms  of  a  bar- 
gain, has  been  common  to  all  countries,  and  in  all  ages,  The 
.  Jew  plucked  off  one  shoe,  and  gave  it  to  his  neighbor.5  The 
people  of  the  northern  nations  shook  hands.6  The  Indian 

320,  note  (a)  ;  Fowle  v.  Freeman,  9  Ves.  315 ;  Rose  v.  Cunningham,  11 
Ves.  550;  Ogilvie  v.  Foljambe,  3  Meriv.  62.  See  cases  collected  in  Sugd. 
on  Vend.  &  Purch.  74 ;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  37  ;  Huddleston  v. 
Briscoe,  11  Ves.  591 ;  Stratford  v.  Bosworth,  2  Ves.  &  Beam.  341 ;  Card 
v.  Jaffray,  2  Sch.  &  Lef.  384.  A  paper,  however  formally  drawn  up,  if  it 
indicate  merely  that  an  agreement  is  to  be  prepared,  is  not  to  be  taken,  as 
of  itself,  to  be  an  agreement  or  memorandum  answering  the  claims  of  the 
statute.  Cook  t>.  Toombs,  2  Anst.  420 ;  Pipkin  v.  James,  1  Humph.  325. 
[See,  also,  Hazard  v.  Day,  14  Allen,  494 ;  Caton  v.  Caton,  Law  Rep.  2  H.  L. 
127  ;  Sanborn  v.  Sanborn,  7  Gray,  142.]  So,  a  paper  drawn  up  and  signed, 
but  retained  by  the  party  signing  it,  and  never  delivered  as  his  agreement, 
will  not  bind  him.  Grant  v.  Levan,  4  Barr,  393. 

1  Per  Parke,  B.,  in  Bill  v.  Bament,  9  Mees.  &  W.  36.     [Sed  qusere.] 

2  [Bailey  v.  Sweeting,  9  C.  B.  (N.  S.)  843.     See,  also,  Forster  v.  How- 
land,  7  H.  &  N.  107,  Martin,  B. ;  McLean  v.  Nicoll,  Ib.  1016  ;  Simmons  v. 
South  Eastern  Railway  Co.,  7  Jur.  (N.  S.)  851 ;    Wilkinson  v.  Evans,  Law 
Rep.  1  C.  P.  407.]  3  Blackburn  on  Sales,  p.  66.] 

4  Noy,  Max.  c.  42 ;  2  Black.  Comm.  447. 

5  Ruth,  ch.  iv.  vs.  7,  8,  9. 

6  Bracton,  1.  2,  c.  27.     So,  also,  in  the  Roman  law.     Inst.  L.  3,  tit,  24. 
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smokes  a  pipe.  The  Civil  Law  recognized  two  kinds  of 
earnest,  symbolical  and  pecuniary ;  the  one  being  a  transfer 
of  something,  by  way  of  pledge  or  assurance ;  and  the  other 
being  a  payment  of  part  of  the  purchase-money.1  A  similar 
distinction  seems  to  be  intimated  by  the  form  in  the  statute, 
by  the  use  of  the  term  part-payment,  as  being  different  from 
earnest ;  but  it  does  not  seem  to  have  been  heeded  practically. 
This  exception  has,  however,  been  of  no  use ;  and  only  one 
case  has  occurred,  to  which  it  has  ever  applied.  That  case 
related  to  the  purchase  of  a  horse,  where  the  purchaser  pro- 
duced a  shilling  from  his  pocket,  and  drew  it  across  the  hand 
of  the  seller's  servant,  and  then  returned  it  to  his  own  pocket ; 
and  it  was  held,  that  this  act  (which  is  a  custom  in  the  north 
of  England,  and  is  called  striking  a  bargain)  was  not  suffi- 
cient to  satisfy  the  requisitions  of  the  statute.2  The  only  rule, 
therefore,  which  has  been  adjudged  in  respect  to  this  part  of 
the  exception,  is,  that  there  must  be  an  actual  payment  of  a 
portion  of  the  price,  and  not  a  fictitious  ceremony.3 

§  273  a.  The  part-payment  required  by  the  statute  must 
take  place  at  the  time  when  the  bargain  is  made,  or  at  some 
subsequent  time.4  [In  which  latter  case  it  has  been  said  the 
contract  takes  effect  from  the  time  of  payment,  and  not  from 
the  time  of  its  inception.6]  And  an  agreement  to  accept,  as 
part-payment,  a  debt  before  due  from  the  vendee,  independent 
of  the  transaction,  does  not  satisfy  the  statute,  for  this  is 
nothing  more  than  a  payment  of  the  previous  debt  in  part  of 
the  goods,  with  a  sale  of  the  remainder.  In  such  a  case  the 
agreement  to  accept  the  debt  in  payment  is  a  portion  of  the 
contract  itself,  and  is  not  an  act  of  part-payment  done  in  fur- 

1  Code  Civil,  1590 ;  Vinnius,  Comment,  in  Inst.  1.  3,  tit.  24. 

2  Blenkinsop  v.  Clayton,  7  Taunt.  597. 

3  [See  Noakes  v.  Mosey,  30  Ind.  103  (1868).] 

4  See  Seymour  v.  Davis,  2  Sandf.  (S.  C.)  239 ;    Chapin  v.  Potter,  1 
Hilton  (N.  Y.),  369,  for  the  law  of  New  York  upon  this  subject.    See,  also, 
Thompson  v.  Alger,  12  Metcalf,  428,  435,  436. 

*  [Bissell  v.  Balcom,  39  N.  Y.  275  (1868).] 
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therance  of  it,  and  therefore  is  open  to  all  the  objections  which 
.the  statute  was  intended  to  prevent.1  Where  a  sale  of  goods 
is  made  on  an  agreement  that  the  price  shall  be  applied  to 
the  payment  of  a  precedent  debt,  such  price  must  be  actually 
applied  by  receipt  or  otherwise,2  in  order  to  bring  it  within  the 
exception  in  the  statute.3  [A  part-payment  must  also  be  ac- 
cepted by  the  vendor.  A  tender  is  not  sufficient.  If  the  vendee 
sent  it  by  mail,  and  the  vendor  return  it,  it  is  no  part-payment 
within  the  statute.4] 

§  274.  Earnest  is,  however,  only  a  ratification  of  the  con- 
tract, and  entitles  neither  party  to  any  rights  independent  of 
their  agreement.  Its  effect  is  only  to  bind  the  bargain,  and 
not  to  change  the  title.5  The  buyer  has,  therefore,  a  right  to 
take  the  goods,  only  upon  condition  tjiat  he  pays  the  agreed 
price  for  them.  And  the  seller  can  only  claim  the  purchase- 
money,  upon  tendering  the  article  sold.6  If  the  purchaser  do 
not,  within  a  reasonable  time  after  the  sale,  pay  for  and  take 
away  the  goods,  the  vendor  may  resell  them  to  another  per- 
son.7 So,  also,  if  a  particular  time  and  place  be  appointed  as 
the  time  and  place  of  payment,  and  the  purchaser  or  seller  do 
not  appear  at  such  time  and  place,  it  is  at  the  option  of  the 

1  Walker  v.  STussey,   16  Mees.  &  W.  302.     See,  also,  Hart  v.  Nash,  2 
Cromp.,  Mees.-  &  Kosc.  337  ;  Hooper  v.  Stevens,  4  Adol.  &  El.  71 ;   [Mat- 
tice  v.  Allen,  3  Keyes,  492  (1867)  ;  Brabin  v.  Hyde,  32  N.  Y.  519 ;  Teed 
v.  Teed,  44  Barbour,  96.] 

2  [But  it  has  been  held  that  if  the  vendee  at  the  time  of  the  purchase 
agreed  that  the  vendor  should  take  in  part-payment  certain  personal  property 
which  had  been  already  delivered  to  him,  and  this  is  agreed  to  by  the  vendor, 
it  would  be  a  part-payment  within  the  statute.     Dow  v.  Worthen,  37  Ver- 
mont, 108.    And  a  promise  by  the  buyer  to  pay  the  amount  to  a  creditor  of  the 
vendor,  which  is  accepted  by  the  creditor,  who  discharges  the  original  debtor 
is  a  payment  within  the  statute.     Cotterell  v.  Stevens,  10  Wisconsin,  422.] 

3  Clark  v.  Tucker,  2  Sandf.  157 ;  Gilman  v.  Hill,  36  N.  Hamp.  319. 

4  Edgerton  v.  Hodges,  41  Vermont,  676  (1869). 

5  Post,  §  428.     [See  Woodburn  v.  Cogdal,  39  Missouri,  222.     Rescind- 
ing of  the  Contract  of  Sale,  ch.  xiv. ;  Chitty  on  Contr.  (ed.  1860)  429.] 

6  Langfort  v.  Tiler,    1  Salk.   113;    6  Mod.   162;  2  Kent,  Comm.  495; 
Goodall  v.  Skelton,  2  H.  Black.  316;  Roberts  on  the  Statute  of  Frauds, 
164-171 ;  Hinde  v.  Whitehouse,  7  East,  571.     But  see  Greaves  v.  Ashlin,  3 
Camp.  426.  7  Ibid. 
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party  not  in  fault  to  abandon  the  contract,  or  to  sue  the  other 
party  for  non-performance.1  So,  also,  in  such  a  case,  the- 
seller  might  sell  on  behalf  of  the  purchaser,  and  compel  him 
to  make  up  any  deficit  between  the  sum  received  and  the 
price  agreed ; 2  and  if  he  be  prejudiced  by  any  unreasonable 
delay  on  the  part  of  the  buyer*  to  fulfil  his  part  of  the  engage- 
ment, he  may  recover  damages  therefor.3 

§  275.  Where  earnest  is  given,  the  old  rule  was,  that  the 
buyer  might  withdraw  from  the  bargain,  by  forfeiting  to  the 
seller  the  whole  money  deposited.  But*  if  the  seller  failed  to 
comply  with  the  contract,  the  rule  was  that  he  was  bound  to 
make  a  twofold  restitution  to  the  vendee  ;  that  is,  to  pay  double 
the  amount  of  the  earnest  money.4  This  rule  was,  however, 
strictly  confined  to  the  advance  of  earnest  money,  and  did  not 
extend  to  cases  of  part-payment.  The  same  doctrine,  also, 
obtains  in  the  Roman  law,  and  in  the  Civil  Law  of  France.5 

§  276.  We  now  come  to  the  exception^  first  mentioned  in 
the  statute ;  namely,  "  that  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same."  6  The  words 
"  accept  and  actually  receive"  in  this  sentence,  are  understood 
to  mean  a  final  and  absolute  appropriation  by  the  purchaser, 
either  of  the  whole  article  sold,  or  of  a  part  thereof.  [But  the 
acceptance  may  precede  the  delivery  and  receipt.7]-  So  long  as 

1  Neil  v.  Cheves,  1  Bailey  (S.  C.),  537 ;  2  Kent,  Comm.  495. 

2  Boulton  v.  Arnott,  3  Tyrw.  267  ;  S.  C.,  1  Cromp.  &  Mees.  333 ;  Lang- 
fort  v.  Tiler,  1  Salk.  112  ;  McLean  v.  Dunn,  4  Bing.  722  ;  Boorman  v.  Nash, 
9  Barn.  &  Ores.  145  ;  Gragory  v.  McDowell,  8  Wendell,  435  ;  Day  v.  Dox, 
9  Wendell,  129.     See  Post,  §  436. 

3  Greaves  v.  Ashlin,  3  Camp.  426 ;  Marshall  v.  Campbell,  1  Yeates,  36 ; 
Brown  on  Sales,  No.  318;  Post,  §436. 

4  Bracton,  L.  2,  c.  27. 

5  Pothier  de  Vente,  No.  498 ;  Inst.  L.  3,  tit.  24;  Dig.  48,  1.  35. 

6  In  the  Statute  of  Frauds  of  New  York,   the  exception  "  unless  the 
buyer  shall  at  the  time,  pay  some  part  of  the  purchase-money,"  does  not  re- 
quire that  such  payment  should  be  made  at  the  precise  point  of  time  when 
the  parties  make  their  original  verbal  agreement.     See  Thompson  v.  Alger, 
12  Metcalf,  437. 

7  [Cusack  v.  Robinson,  1  B.  &  S.  299,  modifying  any  expressions  to  the 
contrary  in  Saunders  v.  Topp,  4  Exch.  390.] 
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the  contract  of  sale  is,  by  its  terms,  subject  to  avoidance  by 
either  party  ;  or,  so  long  as  either  party  has  a  claim  upon  the 
goods,  as  against  the  other  ;  no  sufficient  acceptance  has  taken 
place,  although  the  title  be  passed,  or  mere  possession  of  the 
subject-matter  of  the  sale  be  altered.1  If,  therefore,  by  the 
terms  of  the  sale,  the  purchaser  may  return  the  goods  within 
a  certain  time,  if  they  do  not  please  him,  the  acceptance  is  not 
complete,  so  as  to  satisfy  the  requisitions  of  the  statute,  until 
such  time  has  elapsed.  So,  also,  so  long  as  the  purchaser  is 
entitled  to  rescind  the  contract ;  or  to  object  to  the  quality  or 
quantity  of  the  goods  sent ; 2  or,  so  long  as  the  seller  retains  any 
right  of  lien,3  or  of  stoppage  in  tramituf  the  acceptance  is  not 
sufficient.5  Thus,  where  a  cargo  of  nuts  was  purchased,  and 

1  Russell  v.  Minor,  22  Wendell,  659 ;    Acebal  v.  Levy,  10  Bing.  376 ; 
Smith  v.  Surman,  9  Barn.  &  Ores.  561 ;    Carter  v.  Touissant,  5  Barn.  & 
Aid.  858 ;    Rathbun  v.  Rathbun,  6  Barbour  (S.  C.),  98.     [See  Brand  v. 
Fetch,  3  Keyes,  409  (1867) .]     No  act  of  the  seller  alone,  in  however  strict 
conformity  to  the  terms  of  the  contract,  will  satisfy  the  statute.     There  must 
be  the  acts  of  the  buyer,  of  accepting  and  actually  receiving  part  of  the  goods 
sold,  beyond  the  mere  fact  of  entering  into  the  contract,  to  bind  the  latter. 
The  buyer  must  have  exercised  his  option  to  receive  the  goods  or  not,  or 
have  done   something  that  has  deprived  him  of  his  option.     Shepherd  v. 
Pressey,  32  N.  Hamp.  49 ;  Martin,  B.,  in  Hunt  v.  Hetch,  8  Exch.  814,  818 ; 
Messer  v.  Woodman,  2  Foster  (N.  H.),  181,  182 ;  Clark  v.  Tucker,  2  Sandf. 
157 ;  Belt  v.  Marriott,  9  Gill,  331 ;  Gorham  v.  Fisher,  30  Vermont,  428 ; 
Gilman  v.  Hill,  36  N.  Hamp.  311.     There  can  be  no  acceptance  and  actual 
receipt  of  goods  within  the  statute,  unless  the  vendee  has  had  an  opportunity 
of  judging  whether  the  goods  sent  correspond  with  his  order  for  them. 
Hunt  v.  Hetch,  ubi  supra.     [See  the  late  important  case  of  Smith  v.  Hudson, 
6  B.  &  S.  431  (1865),  in  which  the  cases  are  thoroughly  reviewed  by  coun- 
sel and  court.] 

2  See  post,  §  279,  note. 

3  Carter  v.  Toussaint,  5  Barn.  &  Aid.  855 ;  Smith  v.  Surman,  9  Barn.  & 
Cres.  569  ;  Proctor  v.  Jones,  2  -Car.  &  P.  532  ;  Maberley  ».  Sheppard,  10 
Bing.  99 ;  Bushell  v.  Wheeler,  15  Q.  B.  442 ;  Holmes  v.  Haskins,  9  Exch. 
753 ;  Bill  v.  Bament,  9  Mees.  &  W.  36. 

4  See  per  Lord  Denman,  C.  J.,  and  Coleridge,  J.,  in  Bushell  v.  Wheeler, 
15  Q.  B.  442. 

5  Per  Cur.  Morton  v.  Tibbett,  15  Q.  B.  428,  438 ;  Holmes  v.  Haskins,  9 
Exch.  753  ;  Astey  v.  Emery,  4  Maule  &  Selw.  264 ;  Howe  v.  Palmer,  3  Barn. 
&  Aid.  321 ;  Phillips  v.  Bistolli,  2  Barn.  &  Cres.  513 ;  Kent  v.  Huskinson, 
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delivered  on  board  a  ship  chartered  by  the  purchaser,  who, 
after  the  arrival  of  the  nuts,  when  the  bill  of  lading  and  invoice 
were  sent  to  him,  refused  to  accept  the  nuts  or  a  bill  of  ex- 
change drawn  on  him  for  the  price,  it  was  held,  that  the  mere 
delivery  on  board  the  ship  did  not  constitute  a  delivery  and 
acceptance  within  the  meaning  of  the  statute,  and  that,  as 
there  was  no  memorandum  of  the  terms  of  sale,  the  purchaser 
was  not  liable  for  the  price.1  Again,  if  the  agreement  be,  that 
the  title  to  the  subject-matter  of  sale  shall  remain  in  the  vendor, 

3  Bos.  &  Pul.  233;  Hanson  v.  Armitage,  5  Barn.  &  Aid.  557;  S.  C.,  1 
Dowl.  &  Ryl.  128 ;  Nicholle  v.  Plume,  1  Car.  &  P.  272 ;  Baldey  v.  Parker, 
2  Barn.  &  Ores.  44.  There  must  be  a  delivery  as  well  as  an  acceptance. 
Bill  v.  Bament,  9  Mees.  &  W.  36  ;  Shindler  v.  Houston,  1  Comstock,  261 ; 
Maxwell  v.  Brown,  39  Maine,  103.  [Although  it  has  often  been  doubted 
whether  there  is  any  distinction  between  "accepting"  and  "receiving" 
goods,  see  6  H.  &  N.  833;  Cusack  v.  Robinson,  1  B.  &  S.  299;  yet  the 
weight  of  authority  supports  such  a  distinction.] 

1  Acebaly.  Levy,  10  Bing,  384.  In  this  case  Ch.  Justice  Tindal,  in  de- 
livering the  opinion,  said :  "  In  the  course  of  the  argument  on  the  part  of 
tie  plaintiff,  another  point  was  adverted  to,  although  not  much  relied  on; 
viz.,  that  there  had  been  such  an  acceptance  of  these  nuts  by  the  defendants, 
as  to  take  the  case  out  of  the  statute  of  frauds.  But  the  criterion  to  be 
found  in  many  of  the  cases  as  to  acceptance  or  non-acceptance  of  goods  sold 
is  this,  — have  the  circumstances  been  such  that  the  defendant  has  precluded 
himself  from  taking  any  objection  'to  the  quality  of  the  goods  sold  ?  [But 
see  post,  §  279,  note.]  Here  it  would  be  impossible  to  contend,  that, 
merely  in  consequence  of  the  packages  being  received  on  board  the  ship 
chartered  by  the  defendants,  they  had  obliged  themselves  to  take  them,  if, 
on  their  arrival,  they  had  appeared  altogether  unmerchantable.  We  think, 
therefore,  the  nuts  in  question  cannot  be  considered  as  having  been  accepted 
by  the  defendants ;  a  question,  indeed,  which  seems  scarcely  to  arise  upon  a 
count,  where  the  breach  is  assigned  for  non-acceptance  of  the  goods  sold." 
See  Hunt  v.  Hetch,  8  Exch.  814.  The  shipment  of  goods  verbally  ordered 
on  board  a  vessel  selected  by  the  seller,  and  the  signing  by  the  master  of 
that  vessel  of  a  bill  of  lading  to  carry  the  goods  for  the  purchaser,  are  not  a 
sufficient  acceptance  and  receipt  to  satisfy  the  statute  [if  the  goods  were  not 
specified  in  the  original  contract  or  order] ,  though  they  would  amount  to  a 
sufficient  delivery  to  support  an  action  for  goods  sold  and  delivered. 
Meredith  v.  Meigh,  2  El.  &  Bl.  364;  Norman  v.  Phillips,  14  Mees.  &  W. 
277  ;  Shepherd  v.  Pressey,  32  N.  Hamp.  55 ;  Spencer  v.  Hale,  30  Vermont, 
315.  [See  Howard  v.  Borden,  13  Allen,  299 ;  Currie  v.  Anderson,  2  El.  & 
El.  591.] 
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until  a  certain  date,  when  payment  shall  be  made,  it  would  not 
be  binding,  if  made  verbally.1  Thus,  where  A.  agreed  to  pur- 
chase a  horse  from  B.  for  ready  money,  and  to  take  him  within 
a  time  agreed  upon,  and,  about  the  expiration  of  such  time,  A. 
rode  .the  horse  and  gave  directions  as  to  its  treatment,  but 
requested  that  it  might  remain  in  the  possession  of  B.  for  a  fur- 
ther time,  at  the  expiration  of  which  he  promised  to  remove 
it  and  pay  the  price,  to  which  B.  assented,  and  the  horse  died 
before  B.  took  him  away  ;  it  was  held  that  there  was  no  accept- 
ance within  the  meaning  of  the  statute.2  The  acceptance  must 
be  final,  complete,  and  irrevocable ;  and  the  subject-matter 
must  have  come  into  the  absolute  possession  of  the  purchaser, 
or  of  some  person  authorized  finally  to  receive  it  for  him.3  An 
acceptance  of  goods,  therefore,  by  a  carrier  or  middleman,  to 
take  to  the  purchaser,  is  not  sufficient,  unless  such  carrier  or 
middleman  be  the  authorized  general  agent  of  the  purchaser  ; 
because  such  a  delivery  and  acceptance  would  not  be  final,  so 

1  Tempest  v.  Fitzgerald,  3  Barn.  &  Aid.  680;  Thompson  v.  Maceroni, 
3  Barn.  &  Cres.  1 ;  Reed  v.  Upton,  10  Pick.  522  ;  Blenkinsop  v.  Clayton,  7 
Taunt.  597;  S.  C.,  1  B.  Moore,  328;    Egerton  v.  Matthews,  6  East,  308, 
and  Mr.  Day's  note;    Vincent  v.  Germond,   11  Johns.  283;  Gambling  v. 
Read,  1  Meigs,  281 ;  Houston  v.  Dyche,  1  Meigs,  76 ;  Tibbets  v.  Towle,  3 
Fairf.  341. 

2  Tempest  v.  Fitzgerald,  3  Barn.  &  Aid.  680.     [Both  parties  understood 
the  contract  here  to  be  a  ready-money  bargain.] 

3  Dole  v.  Stimpson,  21  Pick.  384 ;    Parker  v.  Wallis,  5  El.  &  Bl.  21 ; 
Holmes  v.  Haskins,  9  Exch.  753.     In  Snow  v.  Warner,  10  Metcalf,  132, 
Hubbard,  J.,  said:  "  We  are  fully  of  opinion,  that  the  acceptance  must  be 
proved  by  some  clear  and  unequivocal  act  of  the  party  to  be  charged.     The 
statute,  by  its  language,  requires  it,  and  the  construction  it  has  received 
gives  full  force  to  that  language.     But  we  cannot  say  that,  to  bind  the  pur- 
chaser, the  acceptance  can  only  be  by  him  personally .     The  statute  in  terms 
provides,  that  an  agent  may  bind  his  principal  by  a  memorandum  in  writing. 
If  then  an  agent  can  purchase,  we  think  it  clearly  follows  —  there  being  no 
prohibitory  clause  —  that  an  agent  duly  authorized  may  also  receive  pur- 
chased property,  and  thus  bind  the  principal.     It  is  in  accordance  with  the 
rights  and  duties  of  principals  and  agents  in  other  cases,  and  for  the  further- 
ance of  trade  and  commerce."     See,  also,  Outwater  v.  Dodge,  6  Wendell, 
400 ;  Barney  v.  Brown,  2  Vermont,  574 ;  Howe  v.  Palmer,  3  Barn.  &  Aid. 
321 ;  Wilkes  v.  Ferris,  5  Johns.  335 ;  Spencer  v.  Hale,  30  Vermont,  314. 
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as  to  deprive  the  seller  of  his  right  of  stoppage  in  transitu.1  It 
is  not,  however,  necessary,  that  there  should  be  a  manual  and 
actual  reception  of  the  goods ;  for,  if  a  complete  constructive 
possession  be  given  by  symbol,  so  as  finally  to  bind  both  par- 
ties ;  or  if  a  final  appropriation  by  the  purchaser  be  necessarily 
implied  from  his  acts,  so  as  to  destroy  all  right  to  avoid  the 
sale,  or  to  object  to  it ; 2  or  if  they  be  delivered  to  an  agent  or 
bailee  authorized  finally  to  accept  them,  the  acceptance  will  be 
sufficient.3  The  only  question  is,  whether  the  contract  is  com- 
pletely executed  on  the  part  of  the  vendor,  and  assented  to  finally 
by  the  vendee,  so  that  the  right  of  property,  and  the  possession, 
are  irrevocably  changed.  Thus,  if  the  vendor  give  to  the  ven- 
dee an  order  on  a  wharfinger  or  warehouseman,  having  the  cus- 

1  Astley  v.  Emery,  4  Maule  &  Selw.  264;  Hanson  v.  Armitage,  5  Barn. 
&  Aid.  557 ;  Howe  v.  Palmer,  3  Barn.  &  Aid.  321 ;  Farina  v.  Home,  16 
Mees.  &  W.  119 ;  Hart  v.  Bush,  1  Ellis,  Bl.  &  El.  494 ;  Martin  B.,  in  Hunt 
v.  Hetch,  8  Exch.  816 ;  Norman  v.  Phillips,  14  Mees.  &  W.  276 ;  Bill  v. 
Bament,  9  Mees.  &  W.  36 ;  Coates  v.  Chaplin,  3  Q.  B.  483 ;  Frostburg 
Mining  Co.  v.  New  England  Glass  Co.,  9  Gushing,  115  ;  Meredith  v.  Meigh, 
2  El.  &  Bl.  364;  Acebal  v.  Levy,  10  Bing.  376,  384.     [The  general  current 
of  authorities  is  that  a  delivery  to  a  general  carrier,  not  designated  or  selected 
by  the  purchaser,  is  not  such  a  delivery  and  acceptance  as  will  satisfy  the 
statute.     Maxwell  v.  Brown,  39  Maine,  98,  elaborately  reviewing  the  cases. 
See,  also,  Rodgers  v.  Phillips,  40  N.  Y.  519  (1869)  ;  Denmead  v.  Glass,  30 
Geo.  637 ;  Meredith  v.  Meigh,  2  El.  &  Bl.  364 ;  Combs  v.  Bristol  &  Exeter 
Railway  Co.,  3  H.  &  N.  516  ;  Hunt  v.  Hecht,  8  Exch.  814  ;  Cusack  v.  Rob- 
inson, 1  B.  &  S.  299 ;  Smith  v.  Hudson,  6  B.  &  S.  431  (1865)  ;  Jones  v. 
Mechanics'  Bank,  29  Md.  287    (1868) ;    Hart  v.   Saltley,   3  Camp.  524, 
to  the  contrary  is  no  longer  the  law.     But  a  carrier  may  represent  the 
purchaser  for  the  purpose  of  receiving  goods,  though  he  do  not  for  the  pur- 
pose of  accepting  them.]     The  power  to  stop  in  transitu  is  not  a  test  which 
will  meet  all  cases  ;  there  might  be  a  stoppage  in  transitu,  though  there  had 
been  a  note  in  writing.     Per  Lord  Denman,  C.  J.,  and  Coleridge,  J.,  in 
Bushell  v.  Wheeler,  15  Q.  B.  442.     [Merely  sending  the  goods  to  a  wharf 
named  by  the  purchaser,  whence  they  are  shipped  by  the  wharfinger  to  the 
purchaser,  on  a  vessel  selected  by  the  wharfinger  himself,  does  not,  per  se, 
constitute  an  acceptance.     Hart  v.  Bush,  supra,  an  important  case  on  this 
point.] 

2  Vincent  v.  Germond,  11  Johns,  283 ;  Saunders  v.  Topp,  4  Exch.  390, 
395. 

3  See  post,  §  278,  a. 
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tody  of  the  subject-matter  of  sale,  to  deliver  it  to  the  vendee, 
and  the  wharfinger  or  warehouseman  accept  the  order,  and 
agree  to  hold  the  goods  on  account  of  the  vendee,  the  possession 
is  thereby,  absolutely  changed,  so  as  to  satisfy  the  statute;1 
although  no  transfer  be  made  on  the  books.2  But  if  the 
wharfinger  or  warehouseman  refuse  to  accept  the  order,  or  to 
recognize  the  vendee  as  the  owner,  the  delivery  would  not  be 
sufficient.3  So,  also,  the  delivery  of  the  bill  of  lading,  or  dock- 
warrant,  or  of  any  other  type  and  symbol  of  ownership,  is  con- 
sidered to  be  sufficient,  upon  the  ground,  that  the  possession 
is  thereby  as  absolutely  changed,  as  if  the  article,  of  which  it 
is  a  symbol,  be  given.4  Again,  if  a  final  and  unequivocal  ap- 
propriation of  the  article  be  implied  from  the  acts  of  the  par- 
ties, the  statute  is  sufficiently  complied  with.5  Thus,  where 
the  plaintiff,  who  kept  a  livery  stable,  being  in  treaty  with  the 
defendant  for  the  sale  of  two  horses,  asked  one  hundred  and 
eighty  guineas  for  them,  which  the  defendant  refused  to  give, 
but,  subsequently,  having  altered  his  determination,  wrote  to 
the  plaintiff,  that  "  the  horses  were  his,  but  as  he  had  neither 
servant  nor  stable,  he  (the  plaintiff)  must  keep  them  at  livery 
for  him,"  and,  thereupon.,  the  plaintiff  removed  them  out  of  his 

1  Hollingsworth  v.  Napier,  3  Caines,  185 ;  Wilkes  v.  Ferris,  5  Johns. 
335  ;  Searle  v.  Keeves,  2  Esp.  598  ;  Lucas  v.  Dorrien,  7  Taunt.  278 ;  Bentall 
v.  Burn,  3  Barn.  &  Ores.  423;  Tuxworth  v.   Moore,  9  Pick.  349.     See 
Appleton  v.  Bancroft,  10  Metcalf,  236 ;  Linton  v.  Butts,  7  Barr,  89. 

2  Harman  v.  Anderson,  2  Camp.  245. 

3  Bentall  v.  Burn,  3  Barn.  &  Ores.  423.     [And  some  courts  hold  that 
the  delivery  of  an  order  for  goods  upon  the  warehouseman  is  not  sufficient, 
without  notice  to  him  of  the  fact,  as  against  creditors  of  the  vendor,  or 
equivalent  to  an  acceptance  and  receipt  within  the  statute  of  frauds.     See 
Boardman  v.  Spooner,  13  Allen,  353 ;  Burge  v.  Cone,  6  Allen,  412.] 

4  Chaplin  v.  Rogers,  1  East,  193 ;  Jewett  v.  Warren,  12  Mass.  300 ;  Brin- 
ley  v.  Spring,  7  Greenl.  241 ;  Gardiner  v.  Rowland,  2  Pick.  602  ;  Tucker  v. 
Buffington,  15  Mass.  477;  Mantonv.  Moore,  7  T.  R.  67;  Hurry  v.  Mangles, 
1  Camp.  452. 

6  Elmore  v.  Stone,  1  Taunt.  458 ;  Chaplin  v.  Rogers,  1  East,  192 ;  Saun- 
ders  v.  Topp,  4  Exch.  390,  395 ;  Tuxworth  v.  Moore,  9  Pick.  347 ;  [Castle 
v.  Sworder,  6  H.  &  N.  833.] 
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sale  stable  into  another  stable  ;  it  was  held,  that  this  was  a 
sufficient  delivery  under  the  statute.1  So,  also,  where  the 
plaintiff  sold  four  oxen,  which  were  feeding  in  his  clover  field, 
and  the  defendant  said  that  he  would  take  them  at  his  own 
risk,  but  that  they  must  remain  there  until  he  had  completed  his 
drove,  and  a  short  time  afterwards  he  came  and  took  three  of 
them,  it  was  held  to  be  a  sufficient  delivery  under  the  statute.2 
So  where  there  has  been  a  verbal  sale,  with  a  bargain  for  im- 
mediate delivery  completed,  and  the  purchaser  lends  the  prop- 
erty sold  to  the  seller,  upon  the  request  of  the  latter,  and 
therefore  does  not  take  it  away,  but  suffers  the  seller  to  keep  it3 
this  has  recently  been  held  in  England  to  be  a  sufficient  accept- 
ance under  the  statute.3  So,  also,  of  a  sale  of  a  stack  of  hay 
between  the  parties  on  the  spot,  where  evidence  that  the  vendee 
actually  sold  a  part  of  it  to  another  person,  by  whom  it  was 
taken  away,  without  the  vendor's  knowledge,  was  held  to  be 
sufficient  to  take  the  case  out  of  the  statute ;  on  the  ground, 
that  the  exercise  of  such  a  right  of  ownership  over  the  subject- 
matter,  was  consistent  only  with  the  idea  of  a  final  and  irrevo- 
cable acceptance.4  But  in  order  to  constitute  a  delivery  and 
acceptance  un^er  the  statute,  there  must  be  added  to  the  con- 

1  Elmore  v.  Stone,  1  Taunt.  458.     See  Olyphant  v.  Baker,  5  Denio,  379  ; 
Ely  v.  Ormsby,  12  Barbour,  570;   Green  v.  Merriam,  2  Williams   (Vt.), 
801 ;  Tuxworth  v.  Moore,  9  Pick.  347 ;  Rourke  v.  Bullens,  8  Gray,  549- 

2  Vincent  v.  Germond,  11  Johns.  283.     [And  see  Simmonds  v.  Humble, 
13  C.  B.  (N.  S.)  258.] 

3  Marvin  v.  Wallis,  6  El.  &  Bl.  726.      Erie,  J.,  said:   "All,  indeed, 
passed  by  word  of  mouth ;  but,  to  my  mind,  it  is  a  most  decisive  case  of 
possession,  and  one  in  which  the  vendor  has  lost  his  claim  to  lien."     See 
Taylor  v.  Wakefield,  6  El.  &  Bl.  765.      [And  see  Beaumont  v.  Brengeri,  5 
C.  B.  301.} 

4  Chaplin  v.  Rogers,  1  East,  193.     Where  the  purchaser  of  goods  takes 
upon  himself  to  exercise  a  dominion  over  them,  and  deals  with  them  in  a 
manner  inconsistent  with  the  right  of  property  being  in  the  vendor,  that  is 
evidence  to  justify  the  jury  in  finding  that  the  vendee  has  accepted  the  goods 
and  actually  received  the  same.     Morton  v.  Tibbett,  15  Q.  B.  428  ;  Martin, 
B.,  in  Hunt  v.  Hetch,  8  Exch.  814,  818.     [And  see  Currie  v.  Anderson,  2 
El.  &E1.  591.] 
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tract  some  act  of  the  parties,  amounting  to  a  transfer  of  pos- 
session ;  the  mere  words  of  the  contract  are  not  sufficient.1 

§  277.  So,  also,  if  goods  be  delivered  into  the  hands  of  some 
third  person,  as  bailee  of  the  purchaser,  it  will,  ordinarily,  be  a 
sufficient  delivery  under  the  statute,  because  thereby  the  par- 
ties renounce  all  claim  to  withhold  the  goods  on  the  one  hand, 
and  to  reject  them  on  the  other.2  Thus,  where  wool  was  bar- 
gained for,  and  it  was  agreed  that  the  buyer  should  remove  it 
to  the  warehouse  of  a  third  person,  in  which  he  was  accus- 
tomed to  store  his  goods  thus  bought,  and  that  it  should  be 
weighed  and  packed  and  remain  there  until  paid  for,  and  the 
wool  was  accordingly  removed,  weighed,  and  packed,  it  was 
held,  that  the  acceptance  was  sufficient  within  the  statute, 
since  the  vendor  had  no  lien,  and  the  goods  were  in  the  vendee's 
possession,  the  warehouse  being  constructively  his  ware- 
house.3 The  mere  payment  of  warehouse  rent  is  not,  how- 
ever, alone  sufficient  proof  of  such  an  acceptance,  as  that 
required  by  the  statute.4  If  there  be  a  sale  of  goods  which 
are  already  in  the  possession  of  the  vendee  and  his  conduct 
in  dealing  with  such  goods  is  wholly  inconsistent  with  the 
supposition,  that  his  former  possession  continues  unchanged, 
—  as  if  he  sell  or  dispose,  or  attempt  to  sell  or  dispose,  ab- 
solutely of  the  whole  or  any  part  of  them,  —  he  may  properly 
be  said  to  have  accepted  and  received  such  goods.5 

1  Shindler  v.  Houston,  1  Comstock,  261 ;  Shepherd  v.  Pressey,  32  N. 
Hamp.  57  ;  Dole  v.  Stimpson,  21  Pick.  384;  Archer  v.  Zeb,  5  Hill  (N.  Y.), 
205. 

2  Spencers.  Hale,  30  Vermont,  314;   [Dows  v.  Montgomery,  5  Robert- 
son, 445  (1868).] 

3  Dodsley  v.  Varley,  12  Adol.  &  El.  634.     [And  see  also  Cusack  v. 
Robinson,  1  B.  &  S.  299.] 

4  New  v.  Swain,  Dan.  &  Lloyd,  193.     [But  this  case  has  been  sometimes 
doubted.     See  Parsons  on  Cont.  p.  441 ;  Blackburn  on  Sales,  p.  324 ;  6  H. 
&  N.  833.] 

5  Lillywhite  v.  Devereux,  15  Mees.  &  W.  285  ;  Edan  v.  Dudfield,  1  Q.  B. 
302;  Crompton,  J.,  in  Taylor  v.  Wakefield,  6  El.  &  Bl.  765,  770;  Marvin 
v.  Wallis,  6  El.  &  Bl.  726.     But  if,  before  the  purchaser  changes  his  char- 
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§  278.  But  the  acts  of  the  parties  must  be,  in  such  a  case, 
wholly  unequivocal ;  and  if  the  vendor  retain  possession  of 
the  subject-matter  of  sale,  it  must  be  under  circumstances 
which  expressly  show  that  he  holds  it  as  agent  of  the  other 
party,  and  has  abandoned  alt  claim  to  it  of  every  kind.1 
Thus  where  a  horse  was  sold  by  verbal  contract,  and  no  time 
was  fixed  for  the  payment  of  the  price,  the  agreement  being 
that  he  should  remain  in  the  possession  of  the  vendor  for 
twenty  days  without  charge  to  the  vendee,  and  at  the  expira- 
tion of  that  time,  the  horse  was  sent  to  grass  as  one  of  the 
vendor's  horses ;  it  was  held,  that  there  was  no  sufficient  ac- 
ceptance ;  upon  the  ground  that  the  plaintiff's  character,  as 
owner,  remained  unchanged  from  first  to  last,  and  that  he 
could  not  have  been  compelled  to  deliver  the  horse  without  a 
payment  of  the  price.2  So,  also,  where  A.  agreed  to  purchase 
a  horse  of  B.,  and  to  take  him  away  within  a  certain  time,  and 
at  the  expiration  of  the  time,  he  rode  the  horse  and  gave  direc- 
tions as  to  its  treatment,  but  returned  it  into  B.'s  possession  to 
keep  for  a  further  time,  after  which  he  said,  that  he  should  take 
it  away ;  it  was  held,  that  there  was  no  sufficient  acceptance 
within  the  statute.3  Indeed,  in  all  these  cases,  the  Court  will 
construe  the  statute  strictly ;  and  in  those  cases  only  will  a 
constructive  delivery  be  considered  as  sufficient,  where  either 
actual  delivery  is  symbolically  given,  or,  where  the  circum- 
stances so  unequivocally  indicate  an  intent  to  make  a  final 
delivery  on  the  one  side,  and  an  ultimate  acceptance  on  the 

acter  as  bailee  to  that  of  owner,  the  seller  disaffirms  the  sale,  the  authority 
of  the  purchaser  to  make  that  change,  is  revoked.  Taylor  v.  Wakefield, 
ubi  supra. 

1  Bentall  v.  Burn,  3  Barn.  &  Ores.  423 ;  Bailey  v.  Ogden,  3  Johns.  399  ; 
Jackson  v.  Watts,  1  McCord,  288 ;  Marvin  v.  Wallis,  6  El.  &  Bl.  726. 

2  Carter  v.  Touissaint,  5  Barn.  &  Aid.  855.     [This  case  proceeded  on 
the  ground  that  the  seller  had  a  lien ;  but  it  has  been  sometimes  called  a 
"  startling  case."     Cockburn,  C.  J.,  in  Castle  v.  Sworder,  6  H.  &  N.  834. 
See  Cusack  ».  Robinson,  1  B.  &  S.  299.] 

3  Tempest  v.  Fitzgerald,  3  Barn.  &  Aid.  680.    [But  see  Castle  v.  Sworder, 
6  H.  &  N.  833 ;  Marvin  ».  Wallis,  6  El.  &  Bl.  726.] 
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other,  as  to  be  inconsistent  with  any  other  interpretation.1 
Whether  there  be  a  delivery,  or  acceptance,  in  point  of  fact, 
is  a  question  of  fact  for  a  jury  to  determine ;  but,  whether 
such  delivery  or  acceptance  be  legally  sufficient  to  satisfy  the 
requisitions  of  the  statute,  is  a  question  of  law  for  the  Court.2 
If  the  facts  be  uncontroverted,  their  sufficiency  to  constitute 
the  acceptance  required  by  the  statute,  is  for  the  Court  to  de- 
termine. If  the  circumstances  be  doubtful,  and  the  facts  be 
controverted,  it  is  for  a  jury  to  determine,  under  direction  of 
the  Court,  as  to  the  kind  of  delivery  required  by  the  statute, 
whether  the  actual  delivery  was  of  the  kind  required.  The 
jury  may  extract  the  intent  of  the  party  from  controverted 
facts  and  doubtful  circumstances.  The  Court  may  determine 
the  legal  sufficiency  of  established  facts.3 

§  278  a.  Where  goods  answering  a  particular  description,  or 
bought  under  a  warranty,  come  to  the  actual  possession  of  the 
vendee,  he  must  be  allowed  a  reasonable  time  to  examine 
them,  and  to  accept  or  reject  them.4  A  mere  detention  (unless 

1  Howe  v.  Palmer,  3  Barn.  &  Aid.  324 ;  Proctor  v.  Jones,  2  Car.  &  P. 
534;   Smith  v.  Surman,  9 'Barn.  &  Ores.  570;  Dole  v.  Stimpson,  21  Pick. 
384 ;  Boynton  v.  Veazie,  24  Maine,  286 ;   Gibson  v.  Stevens,  8  Howard 
(U.  S.),  384;   Calkins  v.  Lockwood,  17  Conn.  154.     Symbolical  delivery 
cannot  be  made  until  the  contract  of  sale  is  complete.     Carver  v.  Lane,  4 
E.  D.  Smith  (N.  Y.),  168. 

2  Phillips  v.  Bistolli,  2  Barn.  &  Cres.  511 ;   Chaplin  v.  Rogers,  1  East, 
192  ;  Maberley  v.  Shepherd,  10  Bing.  99  ;  Hinde  v.  Whitehouse,  7  East,  558  ; 
2  Stark.  Evid.  Part  IY.  p.  611.     This  is  the  only  doctrine  which  we  can 
extract  from  the  cases,  which  seems  to  place  upon  any  principle  the  distinc- 
tion between  questions  for  the  Court  and  questions  for  the  jury,  in  respect 
to  delivery.     See,  also,  Farina  v.  Home,  16  Mees.  &  W.  119,  123  ;  Curtis  v. 
Pugh,  10  Adol.  &  El.  (N.  S.)  Ill ;  [Castle  v.  Sworder,  6  H.  &  N.  833.] 

3  Lillywhite  v.  Devereux,  15  Mees.  &  W.  285  ;  Bailey  v.  Ogden,  3  Johns. 
399,  420 ;  Tempest  v.  Fitzgerald,  3  Barn.  &  Aid.  680 ;  Howe  v.  Palmer,  3 
Barn.  &  Aid.  321 ;  Sawyer  v.  Nichols,  40  Maine,  212 ;  Kirby  v.  Johnson, 
22  Miss.  (1  Jones)  465;   Per  Coleridge,  J.,  in  Bushell  v.  Wheeler,  15 
Q.  B.  442,  445;  Per  Best,  C.  J.,  in  Nicholle  t>.  Plume,  1  Car.  &  P.  272, 
273. 

4  Percival  v.  Blake,  2  Car.  &  P.  514;  Kent  v.  Huskinson,  3  Bos.  &  Pul. 
233 ;  Phillips  v.  Bistolli,  2  Barn.  &  Cres.  511 ;  Hunt  v.  Hetch,  8  Exch.  814. 
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grossly  unreasonable),  or  even  an  alteration  of  the  articles  by 
the  vendee,  does  not  necessarily  constitute  an  acceptance  under 
the  statute.  Whether,  under  the  circumstances,  the  acts  of  the 
vendee  constitute  an  acceptance  is  a  question  for  a  jury  to 
decide.  Thus,  where  A.  ordered  three  hogsheads  of  Scotch 
glue  of  the  description  called,  "  Cox's  best,"  and  after  it  was  sent 
to  his  warehouse,  he  removed  it  from  hogsheads  into  bags,  it 
was  held  that  this  did  not  necessarily  constitute  an  acceptance 
of  the  glue.1 

§  278  b.  In  all  cases  where  the  goods  have  not  come  into  the 
actual  and  personal  possession  of  the  vendee,  but  are  held  by 
some  third  person,  it  must  clearly  appear,  that  such  bailee 
holds  them  solely  and  finally  for  the  vendee ;  and  that  the 
vendee  accepts  the  goods  as  owner.  The  fact  that  a  wharfinger 
or  warehouseman  delivers  a  warrant  to  the  vendee  by  which 
the  goods  are  rendered  deliverable  to  the  latter  or  his  assignee 
by  indorsement,  upon  the  payment  of  rent  and  charges,  and 
that  the  vendee  accepts  it,  is  not  conclusive ;  such  a  warrant 
being  considered  as  nothing  more  than  an  offer  to  hold  the. 
goods  as  warehouseman  of  the  assignee,  or  to  deliver  them  to 
the  vendee.  So  long  as  the  goods  are  not  actually  delivered, 
or  the  covenant  assigned  by  indorsement,  so  that  the  goods  are 
held  for  a  subsequent  purchaser,  the  wharfinger  or  warehouse- 
man holds  them  as  the  agent  of  the  assignor.  A  fortiori,  the 
transit  would  not  in  such  a  case  be  ended,  if  the  vendee  on 
accepting  the  warrant  should  intimate  that  he  did  not  accept 
the  goods  finally  as  owner,  and  that  there  was  a  question  as  to 


1  Curtis  v.  Pugh,  10  Adol.  &  El.  (N.  S.)  Ill ;  [Parker  v.  Wallis,  5  El.  & 
Bl.  21,  seems  to  be  contrary.]  But  where  the  buyer  of  goods,  which  had 
been  forwarded  according  to  order,  did  not  give  the  seller  notice  that  he 
would  not  receive  them,  until  six  or  seven  months  after  he  had  been 
informed  of  their  arrival  at  the  carrier's  warehouse,  it  was  held,  that  there 
was  evidence  to  go  to  the  jury  of  an  acceptance  to  satisfy  the  statute. 
Bushell  v.  Wheeler,  15  Q.  B.  442;  Spencer  v.  Hale,  30  Vermont,  314; 
Meredith  v.  Meigh,  2  El.  &  Bl.  364;  Norman  v.  Phillips,  14  Mees.  &  W. 
277. 
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the  sale.  Thus,  where  goods  shipped  from  abroad  were  sent 
to  a  shipping  agent  of  the  plaintiff's  in  London,  who  received 
them  and  warehoused  them  with  a  wharfinger,  informing  the 
defendant  of  their  arrival ;  and  the  wharfinger  delivered  to  the 
shipping  agent  a  delivery  warrant,  whereby  the  goods  were 
made  deliverable  to  him  or  his  assignees  by  indorsement,  on 
payment  of  rent  and  charges,  and  the  agent  indorsed  and  deliv- 
ered this  warrant  to  the  defendant,  who  kept  it  for  several 
months,  and,  notwithstanding  repeated  applications,  did  not 
pay  the  price  of  the  charges  upon  the  goods,  but  said  that  he 
had  sent  it  to  his  solicitor,  and  that  he  intended  to  resist  pay- 
ment, for  that  he  had  never  ordered  the  goods ;  and  that  they 
would  remain  for  the  present  in  bond ;  it  was  held,  that  there 
was  no  such  delivery  and  acceptance  as  to  take  the  case  out  of 
the  statute  of  frauds.1 

§  279.  The  distinction  between  that  species  of  delivery,  which 
would  be  sufficient  to  transfer  the  property  in  the  article  sold, 
were  the  contract  in  writing,  or  were  the  price  paid  on  the  spot, 
and  that  species  of  delivery,  which  is  required  by  the  statute, 

1  Farina  v.  Home,  16  Mees.  &  W.  119.  In  this  case  Baron  Parke  said : 
"  On  a  motion  for  a  new  trial,  we  intimated  our  opinion  that  there  was 
evidence  to  go  to  the  jury  of  the  defendant's  acceptance  of  the  goods  by 
retaining  the  delivery  warrant ;  but  Mr.  Prentice  insisted  that  there  was  no 
sufficient  evidence  of  the  actual  receipt  of  the  goods,  that  is,  the  delivery  of 
the  possession  of  the  goods  on  behalf  of  the  vendor  to  the  vendee,  and  the 
receipt  of  the  possession  by  the  vendee ;  and  that  the  delivery  and  receipt  of 
the  warrant  was  not  in  effect  the  same  thing  as  the  delivery  and  receipt 
of  the  goods  ;  and  we  are  all  of  that  opinion.  This  warrant  is  no  more  than 
an  engagement  by  the  wharfinger  to  deliver  to  the  consignee,  or  any  one  he 
may  appoint ;  and  the  wharfinger  holds  the  goods  as  the  agent  of  the  con- 
signor (who  is  the  vendor's  agent),  and  his  possession  is  that  of  the  con- 
signee, until  an  assignment  has  taken  place,  and  the  wharfinger  has  attorned, 
so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for  him.  Then, 
and  not  till  then,  the  wharfinger  is  the  agent  or  bailee  of*  the  assignee,  and 
his  possession  that  of  the  assignee,  and  then  only  is  there  a  constructive  de- 
livery to  him.  In  the  mean  time,  the  warrant,  and  the  indorsement  of  the 
warrant,  is  nothing  more  than  an  offer  to  hold  the  goods  as  the  warehouse- 
man of  the  assignee."  See,  also,  Bentall  v.  Burn,  3  Barn.  &  Ores.  423. 


288 


SALE   OF   PERSONAL   PROPERTY. 


[CH.  VIII. 


must  never  be  overlooked.1  A  delivery  which  would  be  suffi- 
cient to  pass  the  title,  so  that,  in  case  the  property  should  be 
destroyed,  the  loss  would  fall  upon  the  vendee,  would  not,  in 
all  cases,  be  a  sufficient  delivery  to  satisfy  the  requisitions  of 
the  statute,2  since  it  might  not  destroy  the  vendor's  right  of 
lien  or  of  stoppage  in  transitu,  on  the  one  hand, 'nor  the  ven- 
dee's right  to  reject  the  articles  on  the  score  of  deficiency  in 
quantity  or  quality,  on  the  other  hand.3  Thus,  although  the 

1  [Thus  if  A.  orally  sell  B.  a  crop  of  cabbage  then  growing,  at  a  certain 
price  per  head,  and  they  agree  that  B.  may  take  them  away  at  any  time,  and 
he  does  take  part,  but  refuses  to  take  the  rest,  there  is  such  a  delivery  as  to 
vest  the  whole  lot  in  him,   and  to  enable  the  vendor  to  recover  the  price. 
Ross  v.  Welch,  11  Gray,  235.] 

2  The  questions  that  arise  upon  a  sale  under  the  statute  of  frauds,  which 
requires  both  delivery  and  acceptance,  are  entirely  distinct  from  those  that 
arise  upon  a  sale  under  the  statute  of  Elizabeth,  of  fraudulent  conveyances 
(post,  §  512,  etseq.,  §  518,  et  seq.),  and  a  sale  at  Common  Law.    Post,  ch.  x. ; 
Chitty  on  Contr.  (ed.  1860)  393.     [For  a  sale  at  Common  Law  does  not  re- 
quire an  "  acceptance,"  in  order  to  make  the  vendor  liable  for  goods  sold 
and  delivered.     A  complete  delivery  is  sufficient.     Nichols  v.  Morse,   100 
Mass.  523(1868).] 

3  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504;  S.  C.,  2  Tyrw.  295 ;    Town- 
ley  v.  Crump,  5  Nev.  &  Man.  608  ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941 ; 
Winks  v.  Hassalf,  9  Barn.  &  Cres.  375  ;  Rohde  v.  Thwaites,  6  Barn.  &  Cres. 
388 ;  Tarling  v.  Baxter,  6  Barn.  &  Cres.  360 ;  Baldey  v.  Parker,  2  Barn.  & 
Cres.  44;  Norman  v.  Phillips,  14  Mees.  &  W.  278;  Shindler  v.  Houston,  1 
Comstock,  261 ;    Maxwell  v.  Brown,  39  Maine,  98;    Meredith  v.  Meigh,  2 
El.  &  Bl.  364 ;    Frostburg  Mining  Co.  v.  New  England  Glass  Co.,  9  Cush- 
ing,  115.      It  has  been  held  in  many  decisions  that  there  is  no  acceptance 
by  the  purchaser  to  satisfy  the  statute,  so  long  as  he  continues  to  have  the 
right  to  object,  either  to  the  quantum  or  to  the  quality  of  the  goods.     Per 
Alderson,  B.,  in  Norman  v.  Phillips,  14  Mees.  &  W.  278 ;  Per  Parke,  J.,  in 
Smith  v.  Surman,  9  Barn.  &  Cres.  561,  577 ;    Howe  v.  Palmer,  3  Barn.  & 
Aid.  577 ;  Acebal  v.  Levy,  10  Bing.  376 ;  Hanson  v.  Armitage,  5  Barn.  & 
Aid.  557  ;  Cunliffe  v.  Harrison,  6  Exch.  903  ;  Curtis  v.  Pugh,  10  Q.  B.  Ill ; 
Cutwater  v.  Dodge,  6  Wendell,  397  ;    Maxwell  v.  Brown,  39  Maine,  103 ; 
Shepherd  v.  Pressey,  32  N.  Hamp.  55;  Martin,  B.,  in  Hunt  v.  Hetch,  8 
Exch.  814.    But  in  a  recent  case,  the  Court  of  Queen's  Bench,  on  a  full 
review  of  all  the  authorities,  decided,  that  there  may  be  an  acceptance  and 
receipt  within  the  meaning  of  the  act,  without  the  buyer  having  examined 
the  goods,  or  done  any  thing  to  preclude  him  from  contending  that  they  do 
not  correspond  with  the  contract ;  that,  in  short,  the  effect  of  the  acceptance 
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mere  marking  and  setting  aside  of  goods  sold,  with  the  view  of 
appropriating  them  to  the  vendee,  and  in  compliance  with  his 

required  by  the  statute  is,  merely  to  let  in  parol  evidence  of  the  contract, 
which  must  otherwise  have  been  proved  to  be  in  writing ;  and  not  to  afford 
conclusive  evidence  of  the  contract  having  been  fulfilled.  Morton  v.  Tib- 
bett,  15  Q.  B.  428,  434;  Frostburg  Mining  Co.  v.  New  Eng.  Glass  Co.,  9 
Gushing,  115;  Tomkinson  v.  Staight,  17  Com.  B.  697. 

An  acceptance  and  receipt  o  the  subject-matter  of  an  oral  contract  of 
sale  in  compliance  with  the  requirements  of  the  statute,  so  far  from  barring 
the  vendee's  right  to  claim  a  fulfilment  of  the  terms  of  the  contract,  in  fact 
confirm  and  settle  that  right.  Such  acceptance  and  receipt  establish  the 
broad  fact  of  the  relation  of  seller  and  buyer  between  the  parties,  and  pre- 
clude the  buyer  from  questioning  the  identity  of  the  property  purchased ; 
and  he  cannot  afterwards  say  he  has  not  accepted  it  on  the  true  terms  of  the 
contract,  but  this  acceptance  and  receipt  are  not  of  themselves,  irrespective 
of  circumstances,  a  conclusive  expression  of  satisfaction  with  the  quantity 
and  quality  of  the  property  bargained  for,  —  nor  do  they  necessarily  look 
to  the  matter  of  quantity  and  quality.  The  buyer  may  still  dispute  the 
terms  on  which  he  became  buyer.  The  oral  contract  of  sale,  having  become 
"  good  and  valid  "  by  the  delivery  and  acceptance,  it  stands  then  unaffected 
by  the1  statute  of  frauds,  and  its  terms  may  be  established  by  parol  proof 
in  the  same  manner,  as  if  the  statute  of  frauds  did  not  exist.  Any  condi- 
tion and  stipulation  of  the  contract,  consistent  with  the  facts,  that  the  seller 
has  delivered  the  property  sold,  and  that  the  buyer  has  accepted  and  taken 
possession,  so  as  to  become  the  owner  of  it,  may  thus  be  shown ;  as  that  the 
sale  was  made  with  warranty,  or  that  certain  terms  of  credit  were  agreed 
upon,  or  that  the  seller  did  not  send  or  deliver  to  the  buyer  what  he  bought. 
The  circumstances  connected  with  an  acceptance  and  receipt  of  goods  suffi- 
cient to  satisfy  the  statute,  may  be  such  as,  at  Common  Law,  would  indicate 
a  waiver  of  any  right  of  objection  to  the  quantity  or  quality  of  them,  and, 
thence,  the  buyer  would  have  no  right  to  return  them,  either  under  the 
statute  or  at  Common  Law.  So,  on  the  other  hand,  notwithstanding  such  an 
acceptance  and  receipt  as  would  satisfy  the  statute,  there  seems  to  be  no 
reason  why  a  purchaser  should  be  precluded  from  avoiding  a'  sale  on  the 
same  objection,  to  quantity  or  quality,  for  which  he  would  have  a  right,  at 
Comm6*n  Law,  to  avoid  a  sale  not  coming  within  the  statute,  but  made  under 
like  circumstances  of  acceptance  and  receipt.  Tomkinson  v.  Staight,  17 
Com.  B.  697  ;  Marsh  v.  Hyde,  3  Gray,  331 ;  Meredith  v.  Meigh,  2  El.  & 
Bl,  364;  Farina  v.  Home,  16  Mees.  &  W.  119;  Lord  Campbell,  C.  J.,  in 
Parker  v.  Wallis,  5  El.  &  Bl.  21 ;  Browne  on  Stat.  of  Frauds,  §  328,  et 
seq.  Much  of  the  difficulty  upon  this  subject  has  arisen  out  of  the  use  of 
the  word  "  accept  "  in  the  statute,  and  of  the  word  "  acceptance"  used  in 
the  same  connection  in  the  decisions.  In  Marvin  v.  Wallis,  6  El.  &  Bl. 
726,  744,  Erie,  J.,  said:  "The  statute,  for  many  years,  was  very  much 
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request,  would  pass  the  title  to  him ;  yet,  inasmuch  as  such  an 
act  does  not  deprive  the  vendor  of  his  lien  upon  the  goods  for 
their  price,  or  his  right  of  stoppage  in  transitu,  nor  prevent  the 
vendee  from  rejecting  the  goods,  in  case  they  do  not  comply 
with  either  the  express  or  the  implied  warranty,  on  which  they 
were  sold,  —  the  delivery  would  not  be  sufficient  under  the 
statute,  if  the  contract  were  by  parol.1  So,  also,  for  the  same 
reason,  the  mere  marking  and  setting  aside  of  the  goods  would 
not  be  sufficient,  although  a  day  were  fixed  for  payment ;  since 
such  a  modification  of  the  contract  would,  in  no  wise,  operate 
to  deprive  either  party  of  their  right  to  withhold  the  goods,  on 
the  one  hand,  or  to  return  them,  on  the  other.2  [So,  there 
may  be  a  delivery  and  acceptance  of  a  part  sufficient  to  satisfy 
the  statute,  as  to  the  whole,  but  a  delivery  of  part  will  not 
amount  to  a  delivery  of  the  whole,  so  as  to  enable  the  vendor 
to  recover  for  goods  sold  and  delivered,  although  he  might  for 
goods  bargained  and  sold.3] 

praised.  I  believe  that  the  party  who  inserted  the  words  had  no  idea  what 
he  meant  by  "  acceptance ;  "  that  opinion  I  found  on  the  everlasting  discus- 
sion which  has  gone  on,  as  if  possession,  according  to  law,  could  mean  only 
manual  prehension."  Lord  Campbell,  C.  J.,  in  the  same  case  said:  "I 
must  say  that,  giving  as  I  do  full  effect  to  the  statute  while  it  remains,  I  shall 
rejoice  when  it  is  gone.  In  my  opinion,  it  does  more  harm  than  good.  It 
promotes  fraud  rather  than  prevents  it,  and  introduces  distinctions,  which, 
I  must  confess,  are  not  productive  of  justice."  See,  also,  per  Erie,  J.,  in 
Hart  v.  Bush,  1  El.  Bl.  &  El.  498.  In  Curtis  v.  Pugh,  10  Q.  B.  Ill, 
114,  Patteson,  J.,  said:  "A  confusion  sometimes  arises  in  applying  the 
statute  of  frauds  to  the  case  of  goods  sold  and  delivered.  If  the  purchaser 
actually  takes  the  goods  into  his  possession,  that  is  an  acceptance  independ- 
ent of  the  statute.  But  there  may  be  an  acceptance  sufficient  to  satisfy 
the  statute,  which  may  yet  not  support  an  action  for  goods  sold  and  de- 
livered." 

1  Kent  v.  Huskinson,  3  Bos.  &  Pul.  233 ;   Astley  v.  Emery,  4  Maule  & 
Selw.  262;  Anderson  v.  Hodgson,  5  Price,  630;  2  Stark.  Evid.  611 ;  Howe 
v.  Palmer,  3  Barn.  &  Aid.  321.     [See  Finney  v.  Apgar,  2  Vroom,  266  ;  Har- 
vey v.  St.  Louis  Association,  39  Missouri,  211 ;   Bass  v.  Walsh,  Ib.  192 ; 
Steinberg  v.  Kintzing,  Ib.  220.] 

2  Kent  v.  Huskinson,  supra;   Carter  v.  Touissant,  5  Barn.  &  Aid.  858; 
Howe  v.  Palmer,  3  Barn.  &  Aid.  321 ;  Proctor  v.  Jones,  2  Car.  &  P.  532. 

3  [Atwood  v.  Lucas,  53  Maine,  508  (1866).] 
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§  280.  Iii  reference  to  an  acceptance  of  a  part  of  the  goods 
sold,  the  same  rule  applies  respecting  the  part  accepted ;  there 
must  be  a  final  acceptance  and  appropriation  thereof.1  [And 
an  acceptance  and  part-payment  for  part  of  the  goods,  sufficient 
in  its  nature  to  bind  the  purchaser,  also  binds  the  vendor  to 
deliver  the  balance.2]  If  a  sample  be  delivered  to  the  pur- 
chaser, it  will  be  sufficient  to  satisfy  the  statute  ; 3  provided, 
that  it  is  considered  by  both  parties  as  part  of  the  commodity 
bargained  for,  and  diminishes  the  bulk  thereof  to  be  finally 
delivered.4  But  if  it  be  considered  only  as  a  specimen,  form- 
ing no  portion  of  the  commodity,  the  delivery  and  acceptance 
will  not  be  sufficient.5  Thus,  where  four  hundred  sacks  of 

1  Descard  v.  Bond,  cor.  Ld.  Hardwicke,  cited  2  Stark.  Evid.  Part  IV.  p. 
610;  Biggs  v.  Whisking,  14  Com.  B.  195 ;  Swigart  v.  McGee,  19  Ark.  473 ; 
Mills  v.  Hunt,  20  Wendell,  431 ;  Davis  v.  Moore,  13  Maine,  424.     If  several 
owners  make  a  joint  sale,  and  one  of  them  delivers  a  portion  of  his  parcel, 
this  is  a  part  delivery  to  satisfy  the  statute  of  frauds.     Field  v.  Hunk,  2 
Zabrisk.  525. 

2  [See  Richardson  v.  Squires,  37  Vermont,  640.] 

3  Whether  the  delivery  of  part  was  intended  as  a  delivery  of  the  whole, 
is  a  question  of  fact  for  the  jury.     Pratt  v.  Chase,  40  Maine,  269. 

4  Hinde  v.  Whitehouse,  7  East,  558 ;  Klinitz  v.  Surrey,  5  Esp.  267 ;  Tal- 
ver  v.  West,  Holt,  178  ;    Slubey  v.  Hayward,  2  H.  Bl.  504 ;    Hammond  v. 
Anderson,  4  Bos.  &  Pul.  69 ;  Elliott  v.  Thomas,  3  Mees.  &  W.  170 ;  Scott 
v.  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  33.     If  the  purchaser  draws 
samples  from  the  bulk  after  he  has  purchased  the  goods,  and  takes  them  as  a 
part  of  what  he  has  bought,  this  amounts  to  a  delivery  and  acceptance  of  a 
part  of  the  goods  bought,  so  as  to  take  the  case  out  of  the  statute.     Gardner 
v.  Grant,  2  Com.  B.  (N.  S.)  340. 

5  Cooper  v.  Elston,  7  T.  R.  14;    1  Bell,  Comm.  182;  2  Kent,  Comm.  p. 
501;  Gardner  v.  Grant,  2  Com.  B.  (N.  S.)  340;  Carver  v.  Lane,  4  E.  D. 
Smith  (1ST.  Y.),  168.     [And  see  Davis  v.  Eastman,  1  Allen,  422;  Danforth 
v.  Walker,  40  Vermont,  257  ;  Atwood  v.  Lucas,  53  Maine,  508 ;  Harman  v. 
Reeve,  37  Eng.  Law  &  Eq.  302.]  In  Klinitz  v.  Surrey,  5  Esp.  267,  "where  fifty 
quarters  of  wheat  were  sold  by  sample  to  the  defendant,  Lord  Ellenborough 
said :  "  How  far  the  delivery  of  the  sample  in  this  case  is  a  part  delivery  to 
satisfy  the  statute  of  frauds,  depends  on  the  manner  in  which  that  sample  was 
taken.     If  the  fifty  quarters  were  standing  as  a  distinct  parcel  and  bulk,  and 
the  sample  taken  from  it,  if  the  quantity  was  thereby  diminished  so  much,  and 
the  delivery  of  the  fifty  quarters  was  so  much  less  by  this  quantity,  I  think  it 
would  be  a  part  delivery,  and  sufficient  within  the  statute  ;  but  it  would  be 
otherwise,  if  the  delivery  of  the  sample  was  a  collateral  thing,  a  part  of 
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trefoil  were  bargained  for,  and  set  apart  for  the  purchaser,  who, 
some  months  afterwards,  came  into  the  warehouse,  and  asked 
for  his  seed,  and  then  took  samples  from  it,  and  carried  them 
away,  and  subsequently  refused  to  take  the  trefoil ;  it  was  held, 
that  he  took  the  samples  as  a  part  of  the  bulk,  and  not  as  an 
ordinary  sample  to  guide  his  judgment  previous  to  a  purchase, 
and,  therefore,  that  the  statute  did  not  apply.1  So,  if  there  be 
an  entire  contract  for  the  sale  and  purchase  of  goods,  whether 
they  be  already  in  esse,  or  some  part  of  them  are  to  be  manu- 
factured after  the  order  is  given,  a  delivery  and  acceptance  of 
part  will  operate  to  take  the  whole  contract  out  of  the  operation 
of  the  statute.2  So  where  there  is  a  sale  on  particular  terms, 
one  of  which  is  a  return  of  the  article  sold  in  a  certain  event, 
the  acceptance  of  the  thing  sold  takes  the  whole  contract  out  of 
the  statute,  so  as  to  enable  the  seller  to  sue  the  purchaser  for 
a  refusal  to  return  it.3 

§  280  a.  The  statute  does  not  fix  or  limit  the  time,  when 
the  acceptance  and  actual  receipt  of  the  goods  must  take 
place,  in  order  to  make  a  contract,  for  the  sale  of  goods  within 
it,  valid  and  binding  ;  but  it  seems  to  be  well  established  by  a 
series  of  decisions,  that  an  acceptance  and  receipt  will  be  suf- 
ficient for  that  purpose,  though  made  subsequent  to  the  agree- 
ment of  sale.4  The  true  inquiry  is  whether  the  acceptance 
and  receipt,  whenever  they  take  place,  are  in  pursuance  of  the 
previous  agreement.  If  a  verbal  contract  is  proved,  and  an 
acceptance  and  receipt  in  pursuance  of  it  are  shown,  the 
requisites  of  the  statute  are  complied  with.5  But  the  accept- 

another  parcel  of  the  same  sort  of  corn."  In  Talver  v.  West,  Holt,  178,  Ch. 
Justice  Gibbs  affirmed  the  same  doctrine. 

1  Talver  v.  West,  Holt,  178 ;  Gardner  v.  Grout,  2  Com.  B.  (N.  S.)  340. 

2  Scott  v.  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  33 ;  Elliotts. 
Thomas,  3  Mees.  &  W.  170 ;  Mills  v.  Hunt,  17  Wendell,  333.     But  see  Gil- 
man  v.  Hill,  36  N.  Hamp.  311,  320,  321. 

3  Williams  v.  Burgess,  10  Adol.  &  El.  499. 

4  [Bush  v.  Holmes,  53  Maine,  417  (1866).     See  Richardson  v.  Squires, 
87  Vermont,  640 ;  Danfbrth  v.  Walker,  Ib.  239,  40  Vermont,  257.] 

*  Marsh  v.  Hyde,  3  Gray,  331;  Davis  v.  Moore,  13  Maine,  424; 
McKnightv.  Dunlop,  1  Selden,  537;  Chapin  v.  Potter,  1  Hilton  (N.  Y.), 
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ance  and  receipt  should  take  place  before  action  is  brought  on 
the  contract.1 

360;  Elliott  v.  Thomas,  3  Mees.  &  W.  170.  See  Field  v.  Runk,  2  N.  J. 
525;  Walker  v.  Mussey,  16  Mees.  &  W.  302;  Sprague  v.  Blake,  20 
Wendell,  61 ;  Browne  on  Stat.  Frauds,  §  437 ;  Damon  v.  Osborne,  1 
Pick.  476;  Wbitwell  v.  Wyer,  11  Mass.  6;  Sale  v.  Darragh,  2  Hilton 
(N.  Y.),  184.  In  Marsh  v.  Hyde,  ubi  supra,  there  was  a  verbal  agree- 
ment for  the  sale  by  the  defendant  to  the  plaintiff  of  two  mows  of  hay, 
stored  in  two  separate  barns,  and  containing  about  twenty  tons,  at  the 
rate  of  fourteen  dollars  a  ton,  to  be  paid  for  as  delivered.  The  defend- 
ant, at  different  times,  some  days  afterwards,  delivered  three  loads  of  the 
hay,  amounting  in  all  to  about  two  tons,  and  then  refused  to  deliver  the 
remainder,  on  the  ground  that  the  agreement  was  within  the  statute  of 
frauds,  and  its  requirements  had  not  been  complied  with.  Bigelow,  J.,  said : 
"  It  is  the  fact  of  delivery  under  and  in  pursuance  of  an  agreement  of  sale, 
not.  the  time  when  the  delivery  is  made,  that  the  statute  renders  essential  to 
the  proof  of  a  valid  contract.  It  is  to  be  borne  in  mind  that,  in  all  cases 
where  there  is  no  memorandum  or  note  in  writing  of  the  bargain,  the  verbal 
agreement  of  the  parties  must  be  proved.  The  statute  does  not  prohibit 
verbal  contracts.  On  the  contrary,  it  presupposes  that  the  terms  of  the 
contract  rest  in  parol  proof,  and  only  requires,  in  addition  to  the  proof  of 
such  verbal  agreement,  evidence  of  a  delivery  or  part-payment  under  it.  It 
does  not,  therefore,  change  the  nature  of  the  evidence  to  be  offered  in  sup- 
port of  the  contract.  It  merely  renders  it  necessary  for  the  party  claiming 
under  it  to  show  an  additional  fact  in  order  to  make  it  '  good  and  valid.'  " 
'*  The  terms  verbally  agreed  upon  between  the  parties  amount  to  little  else 
than  a  proposition  for  a  contract ;  and  it  is  not  until  delivery  of  part  of  the 
goods  takes  place,  or  part-payment  is  made,  that  it  assumes  the  qualities  of 
a  legal  contract ;  in  the  same  manner  as  the  written  memorandum  of  the 
previous  verbal  agreement  of  the  parties  becomes  in  law  the  binding  agree- 
ment between  them."  "In  the  present  case,  if  the  plaintiffs  had  proved  only 
a  delivery  of  three  loads  of  hay,  they  would  not  have  made  out  their  case 
against  the  defendant.  But  having  also  proved  a  previous  contract  of  sale 
for  the  whole  of  the  hay,  as  well  as  a  delivery  under  that  contract,  they  had 
established  by  competent  proof  a  valid  agreement,  binding  on  the  parties, 
for  breach  of  which  the  plaintiffs  might  well  maintain  an  action  for  damages." 
See  Scott  v.  Eastern  Counties  Railway  Co.,  12  Mees.  &  W.  35 ;  Thompson 
v.  Alger,  12  Metcalf,  435. 

•  V  Browne  on  Stat.  Frauds,  §  338,  348  a;.  Bill  v.  Bament,   9  Mees.  & 
W.  36. 
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CHAPTER  IX. 

OP    [DELIVERY  AS  AFFECTING]  THE  LIEN  OF  THE  SELLER. 

§  281.  THE  next  question  which  presents  itself  for  our  con- 
sideration is  in  respect  to  the  seller's  right  of  lien.  This  is  an 
intermediate  right  of  the  seller,  between  the  conclusion  of  the 
bargain  and  the  delivery  of  the  subject-matter,  to  retain  the 
articles  sold  until  the  price  and  all  the  charges  upon  it  are 
paid ;  —  during  which  time  the  contract  is  considered  as 
ambulatory,  vesting  in  the  buyer  a  general  property  in  the 
subject-matter  of  sale,  but  giving  the  seller  a  special  right 
until  a  tender  of  payment  is  made.1 

§  282.  A  lien  is  a  right  to  detain  property  until  some 
charge,  which  is  due  upon  it,  is  paid.  It  is  in  the  nature  of  a 
pledge  or  security,  and  may  be  either  legal  or  equitable.  It  is 
not  a  right  of  property  in  the  thing  itself,  but  only  a  right  to 
retain  it  as  security  for  some  charge  already  due.2  The  lien 
of  the  vendor,  for  the  price  of  goods  sold,  originated  with 
the  Roman  law,3  and  afterwards  became  incorporated  into  the 
Common  Law.  It  is  a  right  to  retain  goods  sold  until  the 
whole  price  is  paid.  A  partial  payment,  therefore,  will  not 

1  Clark  v.  Draper,  19  N".  Hamp.  419 ;  Barr  v.  Logan,  5  Harrington,  52. 
This  is  a  right  resulting  to  the  seller  out  of  the  original  contract.     Chitty  on 
Contr.  (ed.  1860)  451;    Per  Bayley,  B.,  Mills  v.   Gorton,  2  Cr.  &  Mees. 
504,  511;  Parks  v.  Hall,  2  Pick.  217;  Newhall  v.  Vargas,  15  Maine,  315. 
If  goods  are  sold  for  cash  and  the  price  is  not  paid,  or  if  they  are  sold  on  a 
credit,  but  by  the  terms  of  the  bargain  are  to  remain  in  the  hands  of  the 
vendor,  the  vendor  has  a  lien  on  them  for  the  price.     Bloxam  v.  Saunders, 
4  Barn.  &  Ores.  948  ;  Cornwall  ».  Haight,  8  Barbour,  328 ;  Bowen  v.  Burk, 
13  Penn.  State,  146. 

2  1  Story,  Eq.  Jurisp.  §  506  ;  2  Ibid.,  §  1215  ;  Meany  v.  Head,  1  Mason, 
1319. 

3  Dig.  Lib.  18,  tit.  1,  1.  19 ;  2  Story,  Eq.  Jurisp.  §  1216, 
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not  operate  to  destroy  the  lien  of  the  vendor  upon  all  the 
goods,  but  only  to  diminish  it  in  value ;  every  single  portion 
of  the  property  sold,  being  covered  by  a  lien  for  the  smallest 
fraction  of  the  price.1 

§  282  a.  Hence  it  may  be  stated  generally,  that  when 
goods  are  sold,  and  there  is  no  stipulation  for  credit  or  time 
allowed  for  payment,  the  vendor  has  by  the  Common  Law  a 
lien  for  the  price  and  charges  on  them  ;  in  other  words,  he  is  not 
bound  actually  to  part  with  the  possession  of  the  goods,  with- 
out being  paid  for  them.  The  term  lien  imports,  that  by  the 
contract  of  sale,  and  a  formal,  symbolical,  or  constructive 
delivery,  the  property  has  vested  in  the  vendee ;  because  no 
man  can  have  a  lien  on  his  own  goods.  The  very  definition 
of  a  lien  is,  a  right  to  hold  goods,  the  property  of  another, 
in  security  for  some  debt,  duty,  or  other  obligation.  If  the 
holder  is  the  owner,  the  right  to  retain  is  a  right  incident  to 
the  right  of  property ;  if  he  have  had  a  lien,  it  is  merged  in 
the  general  property.2 

§  283.  This  lien  is  generally  dependent  upon  the  possession 
of  the  goods  by  the  vendor.3  So  long  as  he  retains  possession, 
whether  it  be  personal,  or  through  an  agent,  he  retains  a  right 
of  lien ;  and,  as  soon  as  he  utterly  relinquishes  his  possession, 
he  generally  loses  his  lien.4  The  first  question  which  suggests 

1  Hodgson  v.  Loy,  7  T.  R.  445 ;  Hinde  v.  Whitehouse,  7  East,  571 ; 
Hawes  v.  Weston,  2  Barn.  &  Ores.  542 ;  Minzeskeimer  v.  Heine,  4  E.  D. 
Smith  (N.  Y.),  65.     [And  see  Tanner  v.  Scovell,  14  M.  &  W.  28.] 

2  Per  Shaw,  C.  J.,  in  Arnold  v.  Delano,  4  Gushing,  33,  38,  39. 

3  Brown  on  Sales,   §548;  Lickbarrow  v.  Mason,  2  T.  R.  63;  2  H. 
Black.  357 ;  Newsom  v.  Thornton,  6  East,  21 ;  Cross  on  Lien,  322 ;  Per 
Shaw,  C.  J.,  in  Arnold  v.  Delano,  4  Gushing,  39. 

4  Ibid. ;  Heywood  v.  Waring,  4  Camp.  291 ;  New  v.  Swain,  1  Dan.  & 
Lloyd,  Merc.  Gas.  193;  Dixon  v.  Yates,  2  Nev.   &  Man.  177;  Sweet  v. 
Pym,  1  East,  4;  Miles  v.  Gorton,  2  Gromp.  &  Mees.  504;  Brown  on  Sales, 
§  638;  Eland  v.  Carr,  1  East,  375;  Mayer  v.  Nyas,  1  Bing.  311;  Fair  v. 
Mclver,  16  East,  130 ;  Hollis  v.  Claridge,   4  Taunt.  807 ;  Chase  v.  West- 
more,  5  Maule  &  Selw.  180 ;  2  Story,  Eq.  Jurisp.  §  1216 ;  Per  Wilde,  J., 
in  Parks  v.  Hall,  2  Pick.  212,  213;  Lupin  v.  Marie,  6  Wendell,  77;  Welsh 
v.  Bell,  32  Penn.  State,  12. 
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itself,  is,  therefore,  what  constitutes  such  a  possession  as  to 
entitle  the  vendor  to  his  lien ;  or,  what  is  such  an  actual 
change  of  possession  from  the  vendor  to  the  vendee,  as  shall  be 
deemed  to  put  an  end  to  the  vendor's  lien.1 

§  284.  It  may,  however,  be  here  premised,  that  it  is  in  re- 
spect of  possession  that  the  lien  of  the  vendor  differs  from  his 
right  of  stoppage  in  transitu ;  inasmuch  as  the  loss  of  posses- 
sion does  not  deprive  him  necessarily  of  his  right  of  stoppage 
in  transitu,  although  it  generally  annihilates  his  lien.  These 
two  rights  must  be  strictly  distinguished  from  each  other ; 
since  the  principles  of  law  governing  them  are  by  no  means 
coincident  and  co-extensive.  Possession  is,  then,  the  ordinary 
test  of  a  right  of  lien.'2  And,  as  we  shall  hereafter  see,  non- 
delivery is  the  criterion  of  a  right  of  stoppage  in  transitu? 

§  285.  So,  also,  it  will  be  well  to  bear  in  mind  in  this  con- 
nection, that  a  lien  is  a  right  to  retain  property  only  as  security 
for  some  charge  already  due  thereupon,  and  that  the  vendor  of 
goods  has  no  lien  after  his  payment  is  made  or  tendered  to  him.4 
So,  also,  if  he  remit  for  a  time  his  claim  to  payment,  either  by 
accepting  a  bill  of  exchange,  or  promissory  note  in  payment ; 
or  by  allowing  a  certain  term  of  credit ; 5  or,  if,  by  the  contract, 

1  See  per  Shaw,  C.  J.,  in  Arnold  v.  Delano,  4  Gushing,  39. 

2  Cross  on  Lien,  6 ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  948 ;  S.  C.,  7 
Powl.  &  Ryl.  396. 

3  See  post,  §  318 ;  Brown  on  Sales,  §  641,  642, 

4  Where  no  time  is  agreed  upon  for  payment,  it  is  presumed  to  be  a  cash 
sale,  and  the  payment  is  due  immediately  ;  and  if  the  vendee  refuses  to  pay, 
or  if  the  payment  is  not  made  within  a  reasonable  time,  it  has  been  said  that 
the  contract  becomes  void.     2  Kent,  Com.  496  ;  Anon.,  Dyer,  30  a;  Chitty 
on  Contr.  (ed.  1860)  395;  Leven  v.  Smith,  1  Denio,  571.     But  see  post, 
§  404 ;  Ante,  §  226. 

6  Chitty  on  Contr.  (ed.  1860)  451,  452;  Per  Cur.,  in  Spartali  v.  Be- 
necke,  10  Com.  B.  212,  223;  Kimbro  v.  Hamilton,  3  Swan,  190;  Cartland 
v.  Morrison,  32  Maine,  190 ;  Hall  v.  Robinson,  2  Comstock,  293 ;  2  Kent, 
Com.  493.  But  the  purchaser's  right  of  possession,  in  cases  of  sale  on 
credit,  is  not  absolute ;  and  if  he  becomes  insolvent  before  he  obtains  pos- 
session, it  may  be  defeated  by  the  vendor's  withholding  the  goods  for  the 
'  price.  See  Tooke  v.  Hollingworth,  5  T.  R.  215 ;  Hanson  v.  Meyer,  6 
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the  vendee  be  entitled  to  take  the  goods  immediately,  there 
being  no  agreement  as  to  when  the  price  shall  be  paid,  his 
right  of  lien  will  be  suspended,  until  the  maturity  of  the  bill 
or  note,  or  the  expiration  of  the  credit;  upon  the  ground  that, 
until  then,  nothing  is  due.1  If,  however,  the  goods  remain  in* 
his  possession  until  the  maturity  of  the  note,  or  the  expiration 
of  the  term  of  credit,  and  the  vendee  refuse  to  pay,  or  the 
note  be  dishonored,  the  lien  of  the  vendor  revives.2  He  can- 
not have  a  present  lien  for  a  future  debt ;  he  can  have  no  lien 
without  a  debt ;  and  the  only  debt  for  which  he  can  have  a  lien, 
is  one  which  is  due  immediately,  and  not  prospectively.3  If 
this  rule  be  heeded  carefully,  some  embarrassment  may  be 

East,  614 ;  Per  Bayley,  J.,  in  Bloxam  v.  Sanders,  4  Barn.  &  Ores.  941, 
948;  Haskell  v.  Rice,  11  Gray,  240;  Litt  v.  Cowley,  7  Taunt.  169;  Parks 
v.  Hall,  2  Pick.  212 ;  Riddle  v.  Varnum,  20  Pick.  280,  285 ;  post,  §  398 ; 
M'Ewan  v.  Smith,  2  House  L.  Gas.  309 ;  Arnold  v.  Delano,  4  Gushing,  33. 

1  Crawshay  v.  Homfray,  4  Barn.  &  Aid.  50 ;  Hammond  v.  Anderson,  1 
Bos.  &  Pul.  N.  R.  69  ;  Bunney  v.  Poyntz,  4  Barn.  &  Adol.  568  ;  S.  C.,  1  Nev. 
&  Man.  229  ;  Houlditch  v.  Desanges,  2  Stark.  337 ;  Edwards  v.  Brewer,  2 
Mees.  &  W.  375;  Feise  v.  Wray,  3  East,  102.     Per  Cur.,  Spartali  tj.  Be- 
necke,  10  Com.  B.  212,  223.     But  accepting  a  bill  of  exchange  or  a  prom- 
issory note,  does  not  amount  to  a  relinquishment  of  the  equitable  lien  by 
the  vendor  of  land.     Ex  parte  Peake,  1  Madd.  346 ;  Ex  parte  Loaring,  2 
Rose.  79. 

2  New  v.  Swain,  1  Dan.  &  Lloyd,  Merc.  Gas.  193 ;  Miles  v.  Gorton,  2 
Cromp.  &  Mees.  512. 

3  This  does  not,  however,  apply  to  a  case  where  there  has  been  a  sale  on 
credit  and  the  buyer  has -become  insolvent  while  the  goods  are  still  in  the 
possession  of  the  vendor;  post,  §  303,  321,  388;  but  the  vendor,  in  such 
a  case,  retains  his  lien,  as  against  the  assignee  in  insolvency  of  the  buyer, 
although  a  promissory  note,  payable  on  time  not  expired,  was  taken  for  the 
purchase-money,  so  long  as  the  note  remains  in  the  hands  of  the  vendor  not 
negotiated,  but  ready  to  be  delivered  up  to  the  promisor  or  his  assignee,  on 
the  payment  of  the  price.     Arnold  v.  Delano,  4  Gushing,  33.     The  law,  in 
holding  that  a  vendor,  who  has  given  credit  for  goods,  waives  his  lien  for 
the  price,  does  so  on'  an  implied  condition,  which  is,  that  the  vendee  shall 
keep  his  credit  good.     If,  therefore,  before  payment,  the  vendee  become 
bankrupt  or  insolvent,  and  the  vendor  still  retains  the  custody  of  the  goods, 
or  any  part  of  them,  his  lien  is  restored,  and  he  may  hold  the  goods  as 
security  for  the  price.     Per  Shaw,  C.  J.,  in  Arnold  v.  Delano,  3  Gushing, 
33,  39. 


298 


SALE  OP  PERSONAL  PROPERTY. 


[CH.  IX. 


avoided,  in  respect  to  what  constitutes  such  a  delivery  as  to 
pass  the  property  after  payment,  and  what  is  such  a  delivery  as 
to  deprive  the  vendor  of  that  possession  which  entitles  him 
to  a  lien.  After  payment,  certain  acts  (as  we  shall  hereafter 
see)  may  constitute  a  complete  delivery,  so  as  to  pass  the  title, 
which  will  not  destroy  the  lien  of  the  vendor. 

§  286.  The  lien  of  the  vendor  always  exists,  until  he  volun- 
tarily and  utterly  resigns  the  possession  of  the  goods  sold, 'and 
all  right  to  detain  them  ;  or  until  the  buyer,  by  a  compliance 
with  the  terms  of  the  contract  on  his  part,  has  acquired  a  right 
to  take  them. 

§  287.  So  long  as  the  vendor  retains  goods,  which  he  has 
sold,  in  his  actual  possession,  or  any  third  person  holds  them 
as  his  agent,  and  for  his  benefit  solely,  he  retains  his  right  of 
lien.1  A  mere  marking  and  setting  aside  of  particular  goods 
will  not,  therefore,  deprive  him  of  his  lien,  so  long  as  he  holds 
the  goods.2  So,  also,  although  the  goods  be  paid  for  [by  note], 
yet,  if  they  be  kept  by  the  vendor,  to  enable  him  to  perform 
some  [and  the  vendee  become  insolvent]  act  preliminary  to  a 
delivery,  such  as  weighing  or  measuring,  he  still  retains  a  lien.3 
So,  also,  if  he  retain  the  goods,  and  store  them  in  his  ware- 
house for  the  benefit  of  the  vendee,  he  will  still  be  entitled  to 
his  lien  thereon  so  long  as  the  interests  of  third  .persons  do  not 
intervene.  And,  as  between  the  vendor  and  vendee  solely,  this 
rule  obtains,  although  rent  be  paid  by  the  latter  for  the  storage 
of  the  goods ;  for  the  mere  charging  and  receiving  of  rent,  is 
not  considered  as  rendering  the  storehouse  of  the  vendor  con- 
structively the  storehouse  of  the  vendee ;  nor  as  making  the 

1  Rhode  v.  Thwaites,  6  Barn.  &  Cres.  388 ;    Townley  v.  Crump,  5  Nev. 
&  Man.  608 ;  Arnott  v.  Boulter,  3  Tyrw.  267 ;  Dixon  v.  Yates,  5  Barn.  & 
Adol.  313;  S.  C.,  2  Nev.  &  Perry,  177;    Bates  v.  Conkling,  10  Wendell, 
389;  Drinkwater  v.  Goodwin,  Cowp.  251 ;  Brown  on  Sales,  458;  Whitaker 
on  Lien,  70.     See  Sloan  u.  Kingore,  3  Indiana,  549. 

2  Rhode  v.  Thwaites,  6  Barn.  &  Cres.  388 ;    Dixon  t>.  Yates,  5  Barn. 
&  Adol.  313 ;  Arnold  v.  Delano,  4  Cushing,  33. 

3  Hanson  v.  Meyer,  6  East,  614;  Whitehouse  v.  Frost,  12  East,  614. 
[And  see  the  late  case  of  Milli'ken  v.  Warren,  57  Maine,  46  (1869).] 
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vendor  the  special  bailee  of  the  vendee ;  since  the  rent  is 
charged,  because  the  property  is  changed,  and  not  because  the 
possession,  which  is  the  foundation  of  lien,  is  changed.1  If, 
however,  the  rights  of  third  persons  intervene,  —  as,  if  the 
vendee  sell  the  goods  again,  or  assign  them  to  his  creditors, — 
the  right  of  the  vendor  to  retain*  them  is  thereby  defeated.2 
80^  also,  if,  by  the  terms  of  the  contract,  the  vendor  take  upon 
himself  the  character  of  bailee,  and  agree  to  hold  them  in 
such  character,  and  not  as  vendor,  his  lien  would  be  destroyed. 
Thus,  if  a  vendor  should  deliver  to  the  vendee  a  bill  of  parcels 
of  the  goods  sold,  with  a  receipt  in  full,  and  also  a  certificate, 
that  he  held  them  for  the  vendee,  on  storage,  he  would  have  no 
lien.3 

§  288.  But  if  the  vendor  surrender  to  the  vendee,  or  his 
agent,  the  possession  of  the  subject-matter  of  sale,  his  lien  is 
thereby  defeated.  Nor  is  it  necessary,  that  such  a  surrender 
of  possession  should  be  manual  and  actual,  where  the  circum- 
stances of  the  case  render  it  difficult  or  impossible  ;  since  a 
symbolical  delivery  will  be  sufficient,  if  it  be  made  with  the 
intention  of  completely  transferring  the  property  to  the  ven- 
dee,4 provided  the  vendor  do  not  still  retain  actual  possession 
of  it.  Thus,  if  the  key  of  a  warehouse  containing  a  quantity  of 
grain  and  cotton  be  delivered  to  the  vendee,  for  the  purpose 
of  transferring  to  him  the  absolute  possession  thereof,  the 
vendor  will  lose  his  lien.  So,  also,  the  rule  applies  to  all  cases 

1  Miles  v.  Gorton,  2  Cromp.  &  Mees.  513 ;  Townley  v.  Crump,  4  Adol. 
&  El.  58 ;  Greaves  v.  Hepke,  2  Barn.  &  Aid.  131 ;    Elmore  v.  Stone,  1 
Taunt.  458;  Green  v.  Haythorne,  1  Stark.  447. 

2  Hurry  v.  Mangles,  1  Camp.  452;    Chapman  v.   Searle,  3  Pick.   44; 
Barrett  v.  Goddard,  3  Mason,  107.     [In  this  case  six  months'  credit  was 
given,  and  the  goods  were  sold  by  the  purchaser  before  the  time  expired.] 
See  Arnold  v.  Delano,  4  Gushing,  33.  € 

3  Chapman  y.  Rogers,  1  East,  194 ;  Cross  on  Lien,  327 ;  Rice  v.  Austin, 
17  Mass.  204;    Jewett  v.  Warren,   12  Mass.    300;    Story  on  Contracts, 
§  513 ;    Frazer  v.  Hilliard,  2  Strobhart,  309.     See  Arnold  v.  Delano,  4 
Gushing,  33. 

4  Atkinson  v.  Maling,  2  T.  R.  465 ;  Gordon  v.  Cameron,  7  T.  R.  228. 
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where  actual  possession  can  only  be  given  symbolically ;  the 
delivery  of  the  grand  bill  of  sale  will  convey  the  absolute 
possession  of  a  ship  at  sea,  and  an  assignment  of  a  bill  of 
lading  will  transfer  the  absolute  possession  of  goods  at  sea.1 

§  289.  Where  the  goods,  which  are  the  subject  of  sale,  are 
in  the  hands  of  a  third  person,  a  question  arises  as  to  when, 
and  under  what  circumstances,  that  person  is  to  be  considered 
the  agent  of  the  vendor,  and  when  as  agent  of  the  vendee.2 
We  have  already  seen,  that,  if  the  goods  be  in  the  storehouse 
of  the  vendor,  the  mere  payment  of  rent  by  the  vendee  will  not 
make  the  vendor  his  agent,  nor  make  the  warehouse  of  the 
vendor  his  warehouse,  so  as  to  destroy  the  lien  of  the  vendor.3 
Although,  if  the  vendee  resell  to  a  third  person,  from  whom 
the  rent  is  received  by  the  original  vendor,  the  lien  of  such 
vendor  is  defeated  thereby ;  upon  the  ground,  that  he  becomes 
the  agent  of  the  sub-vendee.4  But,  if  the  goods  be  in  the  ware- 

1  Joy  v.  Sears,  9  Pick.  4 ;  Pratt  v.  Parkman,  24  Pick.  46,  47  ;  Turner  v. 
Coolidge,  2  Metcalf,  350 ;    Brinley  v.  Spring,  7  Greenl.  241 ;    Tucker  v. 
Buffington,  15  Mass.  477 ;  Badlam  v.  Tucker,  1  Pick.  389 ;  Gibson  v.  Ste- 
vens, 8  Howard  (U.  S.),  384,  399,  400.     See  post,  §  529. 

2  In  Hatch  v.  Bayley,  12  Gushing,  29,  Shaw,  C.  J.,  said:  "In  general, 
that  act  which  changes  the  control  and  dominion  of  property  after  an  agree- 
ment for  a  sale,  that  which  supersedes  the  power  and  control  of  the  vendor 
and  transfers  it  to  the  vendee,  is  a  good  delivery  to  pass  the  property ;  such 
as  a  delivery  of  the  key  of  the  warehouse  :  Wilkes  v.  Ferris,  5  Johns.  335  ; 
Packard  v.  Dinsmore,  11  Gushing,  282 ;  transfer  of  a  warehouse  keeper's 
receipt,  notified  and  assented  to  by  the  warehouse-keeper ;    Tuxworth  v. 
Moore,  9  Pick.  347  ;  removal  of  a  horse  from  the  vendor's  sale  stable  to  his 
livery  stable,  to  keep  for  the  vendee :    Elmore  v.  Stone,   1  Taunt.  458 ; 
transfer   of   dock-warrants   for   goods    in   the   London   dock-warehouses: 
Zwinger  v.  Samuda,  7  Taunt.  265.     In  all  these  cases,  the  ground  is,  that 
the  same  person  who  was  the  agent  of  the  vendor  to  keep,  becomes  the  agent 
of  the  vendee  to  keep ;  and  the  possession  of  the  agent  is  the  possession  of 
the  principal.    Gardner  v.  Howland,  2  Pick.  599  ;  Gibson  v.  Stevens,  8  How- 
ard, 384."    Arnold  v.  Delano,  4  Gushing,  39,  40.     [See  Williams  v.  Gray, 
39  Missouri,  201*    Dixon  v.  Buck,  42  Barbour,  70;  Sansee  v.  Wilson,  17 
Iowa,  582.] 

3  Ante,  §  279 ;  Townley  v.  Crump,  4  Adol.  &  El.  58 ;   Miles  v.  Gorton, 
2  Cromp.  &  Mees.  504 ;  4  Tyrw.  295 ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres. 
941. 

4  Hurry  v.  Mangles,  1  Camp.  452  ;  [The  rent  was  not  received  in  this  case 
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house  of  a  third  person,  the  reception  of  rent  therefor  from 
the  vendee,  would  operate  to  destroy  the  lien  of  the  vendor,  if 
the  vendee  had  an  absolute  right  to  take  the  goods,  without 
previous  payment  of  the  price ;  for  the  mere  existence  of  a 
lien  on  the  part  of  the  warehouseman  for  rent  would  be 
wholly  independent  of  the  lien  of  the  vendor  for  the  price.1 
But,  if  the  sale  be  conditional,  and  the  vendee  have  no  right  to 
take  the  goods,  without  complying  with  such  condition,  the 
mere  fact  that  he  pays  rent  for  their  storage  to  the  warehouse- 
man would  not  defeat  the  vendor's  lien,  since  he  may  fairly  be 
charged  with  rent,  because  of  his  property  in  the  goods,  and 
not  because  of  his  right  of  possession.2  Again,  where  the 
goods  are  in  the  warehouse  of  the  vendor,  the  mere  giving  of  a 
delivery  order  will  not  destroy  his  lien,  so  long  as  he  actually 
holds  the  goods,  although  he  charges  rent  to  the  vendee.3  But, 
where  the  goods  are  in  the  warehouse  of  a  third  person,  an 
absolute  delivery  order  given  to  the  vendee  would  be  sufficient 
to  devest  the  possession  from  the  vendor,  after  such  third  person 
accepts  it  and  acknowledges  the  title  of  the  vendee  ;  upon  the 
ground  that  he  thereby  renders  himself  the  bailee  of  the  ven- 
dee.4 Yet,  if  he  should  refuse  to  accept  the  order,  or  to  hold 

from  the  sub-vendee,  but  from  the  original  vendee].  Miles  v.  Gorton,  2 
Cromp.  &  Mees.  513. 

1  Harman  v.  Anderson,  2  Camp.   243;    Miles  v.  Gorton,  2  Cromp.  & 
Mees.  510.     [See  Cooper  v.  Bill,  3  H.  &  C.  722.] 

2  Winks  v.  Hassall,  9  Barn.  &  Cres.  372 ;  Dodson  v.  Varley,  12  Adol. 
&  El.  632;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941. 

3  Townley  v.  Crump,  4  Adol.  &  El.  58 ;    Dixon  v.  Yates,  5  Barn.  & 
Adol.  313 ;  Hawes  v.  Watson,  2  Barn.  &  Cres.  542. 

4  Harmon  v.  Anderson,  2  Camp.  243;    Miles  v.  Gorton,  2  Cromp.   & 
Mees.  509,  510 ;  Dixon  v.  Yates,  5  Barn.  &  Adol.,313 ;  Stonard  v.  Dunkin, 

2  Camp.  244;  Hollingsworth  v.  Napier,  3  Caines's  Cas.  185;   Wilkes  v. 
Ferris,  5  Johns.  335 ;  Lucas  v.  Dorrien,  7  Taunt.  278 ;  Chapman  v.  Searle, 

3  Pick.  28  ;  Williams,  J.,  in  Godts  v.  Rose,  17  Com.  B.  229, 235.   B.  advanced 
money  to  A.  upon  A.1s  agreement  to  sell  him  two  hundred  barrels  of  flour, 
of  certain  kinds,  for  which  the  money  was  to  be  a  partial  payment.     A. 
bought  the  flour  in  Albany  in  his  own  name,  and  forwarded  it  by  railroad, 
deliverable  to  his  own  order  in  Boston,  but  sent  a  written  order  to  B.,  ad- 
dressed to  the  carrier,  directing  the  delivery  to  be  made  to  B.    This  order 


302 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  IX. 


the  goods  as  agent  of  the  vendee,  it  would  not,  in  itself,  be  a 
sufficient  delivery  of  possession  to  destroy  the  vendor's  lien. 
So,  also,  if  the  delivery  order  be  conditional,  —  until  the  per- 
formance of  the  condition,  the  acceptance  of  it  by  the  ware- 
houseman would  not  be  sufficient.1  [But  it  may  well  be 
doubted  whether  any  assent  is  necessary  on  the  part  of  the 
warehouseman,  in  order  to  pass  the  title  to  the  vendee,  so  that 
he  may,  upon  the  termination  of  the  warehouseman's  interest 
or  lien  thereon,  recover  the  property  of  the  creditors  of  the 
vendor  who  attach  the  same.2] 

§  290.  But  so  long  as  the  vendor  does  not  surrender  actual 
possession,  his  lien  exists,  although  he  may  have  performed 
acts  which  amount  to  a  constructive  delivery,  so  as  to  pass 
the  title,  or  to  avoid  the  statute.3  For  a  lien  does  not  import  a 
right  of  property  in  the  goods  sold,  but  only  a  right  of  posses- 
sion and  detainer ; 4  and,  therefore,  a  delivery,  which  will  pass 
the  title,  will  not  necessarily  destroy  the  lien.5  In  no  case 

was  presented  to  the  carrier  by  B.  and  accepted,  and  B.  paid  the  freight, 
giving  directions  as  to  the  delivery  upon  arrival  of  the  flour.  The  next  day, 
and  while  the  flour  was  on  the  way,  it  was  attached  as  the  property  of  A. ; 
it  was  held,  that  there  had  been  a  sufficient  constructive  delivery.  Hatch  v. 
Lincoln,  12  Gushing,  31. 

1  Dodsley  v.  Varley,  12  Adol.  &  El.  632 ;  Winks  v.  Hassall,  9  Barn.  & 
Cres.  372. 

2  [See  Hodges  v.  Kurd,  47  111.  363  (1868)  ;    Harraan  v.  Anderson,  2 
Camp.  243 ;  Pierce  v.  Chipman,  8  Vermont,  334.] 

3  Proctor  v.  Jones,  2  Car.  &  P.,  532 ;  Bloxam  v.  Sanders,  4  Barn.   & 
Cres.  941;    Tarling  v.  Baxter,  6  Barn.  &  Cres.  364;  Clarke  v.  Spence,  4 
Adol.  &  El.  466 ;  Arnold  v.  Delano,  4  Cushing,  33.     In  Parks  v.  Hall,  2 
Pick.  212,  Wilde,  J.,  said:    "It  has  been  doubted  whether  a  constructive 
delivery  is  sufficient  to  take  away  the  vendor's  right  of  lien  ;  and  perhaps  it 
would  be  going  too  far  to  say  that  in  every  possible  case  a  constructive 
delivery  would  have  this  operation.     But  generally  it  is  immaterial  whether 
the  delivery  is  actual  or  constructive.     In  many  cases,  wherein  it  has  been 
held  that  the  vendor's  right  of  lien  or  of  stopping  in  transitu  had  been  de- 
feated, the  delivery  was  constructive  only."     See  Arnold  v.  Delano,  supra. 

4  Ante,  §  282,  282  a. 

8  "  There  is  manifestly  a  marked  distinction  between  those  acts,  which, 
as  between  the  vendor  and  vendee  upon  a  contract  of  sale,  go  to  make  a 
constructive  delivery  and  to  vest  the  property  in  the  vendee,  and  that  actual 
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where  the  vendor  retains  actual  possession  is  his  lien  defeated. 
If,  therefore,  he  deliver  a  portion  of  goods  sold  under  an 
entire  contract,  the  title  to  the  whole  will  be  thereby  trans- 
ferred to  the  vendee,  unless  it  be  intended  by  the  parties  to 
separate  that  portion  which  is  delivered,  from  the  remainder.1 
But,  under  such  a  contract,  a  part  delivery  of  goods  will  not 
prevent  the  vendor  from  retaining  his  lien  upon  the  remainder, 
if  it  be  in  his  actual  possession.2  If,  however,  the  goods  were 
in  the  warehouse  of  a  third  person,  as  of  a  wharfinger,  and, 
in  compliance  with  a  general  order  from  the  vendor,  he  should 

delivery  by  the  vendor  to  the  vendee,  which  puts  an  end  to  the  right  of  the 
vendor  to  hold  the  goods  as  security  for  the  price."  Per  Shaw,  C.  J.,  in 
Arnold  v.  Delano,  4  Gushing,  38.  [See  the  late  important  cases  of  South- 
western Freight  Co.  v.  Stanard,  44  Missouri,  71  (1869)  ;  Southwestern 
Freight  Co.  v.  Plant,  45  id.  517  (1870).] 

1  Post,  §  312 ;  Bunney  v.  Poyntz,  4  Barn.  &  Adol.  568 ;  Hammond  v. 
Anderson,  1  New  R.  69 ;  Dixon  v.  Yates,  5  Barn  &  Adol.  339 ;  Buckley  v. 
Furniss,  17  Wendell,  504;  Jones  v.  Jones,  8  Mees.  &  W.  431,  442;  Sim- 
mons v.  Swift,  5  Barn.  &  Cres.  857.     See  Brewer  v.  Salisbury,  9  Barbour, 
511 ;  Weld  v.  Cutler,  2  Gray,  195  ;  Ward  v.  Shaw,  7  Wendell,  404. 

2  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504 ;  Payne  v.  Shadbolt,  1  Camp. 
427  ;    Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941 ;    Holderness  v.  Shackels,  8 
Barn.  &  Cres.  612 ;  4  Eng.  Law  Mag.  Art.  Mercantile  Law,  p.  369 ;  Has- 
keli  v.  Rice,  11  Gray,  240.     In  Hammond  v.  Anderson,  1  Bos.  &  Pul.  N. 
R.  69,  where  a  number  of  bales  of  bacon  were  sold  for  an  entire  sum,  by  a 
bill  of  two  months,  and  an  order  was  given  to  the  wharfinger  to  deliver  them 
to  the  vendee,  and  the  vendee  then  went  and  weighed  the  whole,  and  took  a 
part ;  and  it  was  held,  that  the  taking  of  a  part  was  a  constructive  taking  of 
the  whole.     This   is   undoubtedly  a  correct  decision,  because,  in  the  first 
place,  the  acceptance  of  the  order  by  the  wharfinger  rendered  him  the  agent 
of  the  vendee,  and  the  possession  was  totally  changed ;  and  besides,  this 
was  not  a  question  of  lien,  because  the  vendor,  by  taking  a  bill  at  two 
months,  temporarily  abandoned  all  lien.     So,  also,  in  Bunney  v.  Poyntz,  4 
Barn.  &  Adol.  5T51,  a  note  was  given  for  the  price.     These  cases  must  be 
distinguished  from  cases  where  the  vendor  does  not  suspend  his  lien  by 
giving  credit,  or  by  taking  a  note ;    for  while  a  lien  is  suspended,  a  part 
delivery  might  operate  as  a  delivery  of  the  whole,  so  as  to  pass  the  title,  and 
thereby  to  give  the  vendee  a  right  to  take  the  goods,  payment  not  being  a 
condition  precedent.     In  such  cases,  the  form  of  the  contract,  or  the  inten- 
tion of  the  parties,  would  determine  whether  a  part  delivery  were  a  delivery 
of  the  whole  or  not. 
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deliver  a  part,  with  no  intention  of  distinguishing  between  it 
and  the  remainder,  the  seller's  lien  would  be  gone.1  Yet,  even 
where  the  goods  are  in  the  warehouse  of  a  third  person,  a 
partial  delivery  of  the  goods  will  not  operate  as  a  constructive 
delivery  of  the  whole,  so  as  to  defeat  the  seller's  lien  in  cases 
where  there  is  an  intention  manifested  by  the  seller  to  separate 
that  which  is  delivered  from  that  which  remains ;  as,  by  the 
giving  of  a  conditional  order,  or  by  instructions  to  the  ware- 
houseman to  deliver  only  a  part,  until  payment.2  In  all  cases 
of  symbolical  delivery,  which  is  the  only  species  of  constructive 
delivery  sufficient  to  give  a  final  possession  to  the  vendee,  it  is 
only  because  of  the  manifest  intention  of  the  vendor  utterly 
to  abandon  all  claim  and  right  of  possession,  taken  in  connec- 
tion with  the  difficulty  or  impossibility  of  making  an  actual 
and  manual  transfer,  that  such  a  delivery  is  considered  as 
sufficient  to  annul  the  lien  of  the  vendor.3  In  all  cases  where 
the  act  is  equivocal,  and  not  indicative  of  a  clear  intention 
to  surrender  the  whole  control  of  the  subject-matter,  the  lien 
remains.4 

1  Hammond  v.  Anderson,  1  Bos.  &  Pul.  N.  R.  69 ;  Dixon  v.  Yates,  5 
Barn.  &  Adol.  339. 

2  Ibid. ;  Miles  V  Gorton,  2  Cromp.  &  Mees.  504;  Dodsley  v.  Varley,  12 
Adol.  &  El.  632 ;  Winks  v.  Hassal,  9  Barn.   &  Cres.  672.      In  Tanner  v. 
Scovell,  14  Mees.  &  W.  28,  38,  Pollock,  C.  B.,  said:  "Here,  it  is  true, 
there  is  a  general  order  to  deliver  to  the  vendee's  order  the  whole  commodity, 
—  which  means,  either  the  whole,  or  any  part,   if  the  vendee  chooses  to 
select  a  part,  intending  to  select  that  part  only  ;    and,  in  such  case,  the  de- 
livery of  that  part  only  does  not  operate  as  a  delivery  of  the  whole.     If  the 
vendee  takes  possession  of  part,  not  meaning  thereby  to  take  possession  of 
the  whole,  but  to  separate  that  part,  and  to  take  possession  of  that  part 
only,  it  puts  an  end  to  the  transitus  only  with  respect  to  that  part,  and  no 
more ;  the  right  of  lien  and  the  right  of  stoppage  in  transitu  on  the  remain- 
der still  continue.     Besides  the  cases  I  have  referred  to,  I  have  no  doubt 
others  may  be  found  in  which  this  doctrine  is  clearly  established.     The 
whole,  in  truth,  depends,  on  the  intention  of  the  vendee."     See  Jones  v. 
Jones,  8  Mees.  &  W.  431. 

3  Atkinson  v.  Maling,  2  T.  R.  465  ;  Rice  v.  Austin,  17  Mass.  197  ;  Jewett 
v.  Warren,  12  Mass.  300. 

4  See  Tanner  v.  Scovell,  14  Mees.  &  W.  28,  38 ;  Jones  v.  Jones,  8  Mees. 
&  W.  431 ;  Arnold  v.  Delano,  4  Gushing,  33. 
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§  291.  Again,  the  lien  of  the  seller  is  not  dependent  solely, 
and  under  all  circumstances,  upon  personal  and  actual  pos- 
session. For  if,  although  he  have  not  the  goods  sold  in  his 
actual  possession,  he,  nevertheless,  retains  some  right  or  special 
claim  to  detain  them,  —  as,  if  they  be  in  the  hands  of  a  third 
person,  and,  by  the  terms  of  the  contract  of  sale,  the  vendee 
is  not  to  be  entitled  to  take  them,  until  he  has  complied  with 
certain  conditions,  or  performed  certain  acts,  the  lien  of  the 
vendor  still  remains.1  Nor  does  it  matter,  in  such  cases,  that 
the  third  person  is  employed  by  the  vendee  to  store  the  goods, 
so  as  to  render  his  warehouse  the  constructive  warehouse  of 
the  vendee  ;  since  the  lien  is  not  gone  until  the  vendee  ac- 
quires a  right  to  take  the  goods.  Thus,  where  A.  bought  a 
quantity  of  wool  of  B.,  and  removed  it  to  a  warehouse  belong- 
ing to  C.,  but  which  was  hired  by  A.,  and,  by  the  agreement, 
the  wool  was  not  to  be  removed  by  A.  until  the  price  was 
paid  by  him,  it  was  hel$,  that  B.  still  retained  a  lien  upon  the 
goods.2 

§  292.  So,  also,  if  possession  be  voluntarily  surrendered  for 
a  limited  space,  and  for  a  special  purpose,  with  no  intention 
on  the  part  of  the  vendor  to  surrender  his  possession  entirely, 
and  for  ever,  the  lien  is  not  destroyed,  but  only  temporarily 
suspended.3  Thus,  if  A.  purchase  a  horse  of  B.,  with  the 

1  Dodsley  v.  Varley,  12  Adol.  &  El.  632 ;  Bloxam  v.  Sanders,  4  Barn. 
&  Ores.  948. 

2  Dodsley  v.  Varley,  12  Adol.  &  El.  632.     Lord  Denman,  C.  J.,  in  this 
case,  although  he  asserts  the  right  of  the  vendor  to  retain  the  goods  until 
payment,  says  that  the  plaintiff  "had  not  what  is  commonly  called  a  lien 
determinable  on  the  loss  of  possession,  but  a  special  interest,   sometimes, 
but  improperly,  called  a  lien,  growing  out  of  his  original  ownership,  inde- 
pendent of  the  actual  possession,  and  consistent  with  the  property  being  in 
the  defendant."     It  seems,  however,  to  be  a  lien  or  nothing,  that  the  vendor 
has,  and  the  definition  of  the  right  of  the  vendor  by  his  Lordship,  is  a  com- 
plete definition  of  a  lien.     A  lien  is  always  a  special  interest,  consistent  with 
the  property  being  in  another  person  than  in  him  having  the  lien. 

3  Reeves  v.  Capper,  5  Bing.  N".  C.  1?6 ;  Bloxam  v.  Sanders,  4  Barn.  & 
Ores.  941;   Parks  v.  Hall,  2  Pick.  212;    Hall  v.  Jackson,  20  Pick.  198; 
Clemson  v.  Davidson,  5  Binn.  398. 
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understanding  that  A.'  shall  not  take  the  horse  until  he  pays 
the  price,  and,  before  he  pays  the  price,  B.  allows  him  to  take 
the  horse  for  a  day,  or  for  two  days,  or  a  week,  to  drive,  the 
lien  of  B.  is  not  determined  but  merely  suspended  during 
the  time  for  which  he  allows  A.  to  use  the  horse.  All  this 
doctrine  in  respect  to  lien  proceeds  upon  the  ground  that  the 
vendor  has  a  right  to  retain  the  goods  until  the  price  is  paid  ; 
and  unless  it  clearly  appear  that  his  intention  is,  by  his  acts, 
absolutely  and  finally  to  abandon  that  right,  it  still  remains. 
Whatever  conditional,  or  temporary  arrangement  he  may 
make,  as  to  storage  or  possession,  so  long  as  it  is  consistent 
with  an  intention  to  retain  a  special  right  to  detain  the  goods, 
it  will  not  be  a  forfeiture  of  his  lien.  But,  whenever  the  terms 
of  the  contract  of  sale  are  inconsistent  with  the  existence  of  a 
lien, —  as  where  the  agreement  is,  that  the  vendee  shall  have 
immediate  possession  ;  or,  where  a  note  is  taken,  or  credit  is 
given,  the  seller  has  no  lien.1 

§  293.  If  the  vendor  be  devested  of  the  goods  sold,  by  the 
wrongful  or  fraudulent  act  of  the  vendee,  he  may  recover  them 
by  an  action  of  trover.  Thus,  it  has  been  held,  that  if  a 
vendee,  having  agreed  to  pay  for  goods  on  delivery,  acquire 
possession  by  giving  a  check,  which  is  afterwards  dishonored, 
he  gains  no  property  in  the  goods  if  he  had  no  reasonable  ground 
to  expect  that  it  would  be  honored ;  upon  the  ground  that  such 
an  act  would  be  a  direct  fraud.2 

1  Crawshay  v.  Homfray,  4  Barn.  &  Aid.  50 ;  Cross  on  Lien,  40 ;  Walker 
v.  Birch,   6  T.  R.  258;  Hewison  v.  Guthrie,  2  Bing.  N.  C.  755;  S.  C.,  3 
Scott,  N.  R.  293,  311. 

2  Hawse  v.  Crowe,  R.  &  M.  414.     See,  also,  Abbotts  v.  Barry,  2  Ball. 
&  Beat.  369  ;  Noble  v,  Adams,  7  Taunt.  59 ;  Stephenson  v.  Hart,  4  Bing. 
476;  Earl  of  Bristol  v.  Wilsmore,  1  Barn.  &  Cres.  514;  S.  C.,  2  Dowl.  & 
Ryl.  755. 
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CHAPTER  X. 

OF   DELIVERY    [TO    PASS   THE   TITLE   TO    THE   VENDEE]. 

§  294.  HAVING  already  considered  what  species  of  delivery 
and  acceptance  is  necessary,  in  order  to  comply  with  the  re- 
quisitions of  the  statute  of  frauds,  in  case  the  contract  is  not 
in  writing;  and,  also,  what  delivery  is  sufficient  to  transfer 
the  possession  of  the  subject-matter  of  sale,  so  as  to  destroy 
the  lien  of  the  vendor  ;  we  now  come  to  the  consideration  of 
what  constitutes  such  a  delivery  as  to  transfer  the  title  of  the 
subject-matter  of  sale.1  And,  before  entering  upon  this  sub- 
ject, it  ma}7  be  as  well  briefly  to  enumerate,  and  mark  out  the 
different  species  of  delivery  which  are  required  in  different 
cases. 

§  295.  There  are  three  different  species  of  delivery.  First, 
that  delivery  which  suffices  to  pass  the  title,  so  that,  if  the 
goods  be  destroyed,  the  loss  falls  upon  the  vendee  ;  which 
will  form  the  subject  of  the  present  chapter.  Second,  that 
delivery  which  suffices  to  destroy  the  lien  of,  the  vendor,  — 
which  consists  in  a  total  and  unqualified  surrender  of  posses- 
sion, and  of  special  claim  to  retain  the  goods  by  the  vendor. 
Third,  that  delivery  which  is  necessary  to  satisfy  the  requisi- 
tions of  the  statute  of  frauds,  in  case  the  contract  is  not  in 
writing,  which  requires  not  only  an  utter  relinquishment  of 
possession  by  the  vendor,  but  also  an  absolute  and  final  ap- 
propriation by  the  vendee.  These  different  species  of  delivery 

1  [As  to  what  acts  or  words  constitute  a  sufficient  delivery  to  pass  the 
property  in  case  of  a,  gift,  see  Allen  v.  Cowan,  23  N.  Y.  502  (1861)  ; 
Grangiac  v.  Arden,  10  Johns.  293 ;  Penfield  v.  Public  Adm.,  2  E.  D.  Smith, 
305  ;  Hanson  v.  Millett,  55  Maine,  184  (1867)  ;  Irons  v.  Smallpeice,  2  Barn. 
&  Aid.  551 ;  Shower  v.  Pilck,  4  Exch.  478.] 
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must  be  strictly  distinguished  from  each  other,  or  the  cases 
will  present  nothing  but  embarrassment  and  confusion  to  the 
student.  It  must  be  remembered,  that  a  delivery  may  be  suf- 
ficient to  pass  the  title,  which  is  not  always  sufficient  to 
destroy  a  lien  ;  and  that  a  delivery,  which  will  defeat  the  lien 
of  the  vendor,  may  not  [amount  to  an  acceptance]  sufficient 
to  satisfy  the  requisitions  of  the  statute  of  frauds.1  [And  it 
may  be  laid  down  as  generally  true,  that  where  a  sale  is  bond 
fide,  and  the  price  has  been  actually  paid,  slight  acts  are  suffi- 
cient to  show  a  delivery  that  will  avail  the  buyer  against  the 
claims  of  attaching  creditors  of  the  seller,  although  the  prop- 
erty remains  in  the  possession  of  the  seller.2] 

[§  295  a.  It  has  been  held  that  in  a  sale  of  a  given  number 
of  shares  of  stock,  payable  and  deliverable  at  a  future  time,  at 
the  seller's  option,  the  contract  is  executory,  and  the  title  does 
not  vest  in  the  purchaser,  if  the  identical  shares,  so  sold  at  the 
time  of  making  the  contract  are  not  in  the  possession  of  the 
vendor,  or  some  other  specified  place ;  nor  unless  they  can  be 
identified  and  distinguished  from  other  shares  of  the  same 
company  ;  and  even  in  such  a  case,  the  intention  of  both  par- 
ties must  be  clearly  proved  to  be  that  the  title  should  so  pass.3 
And  it  is  said  that  the  rule  of  law  that  upon  a  sale,  notwith- 
standing the  postponement  of  payment  and  delivery,  the  right  of 
property  may  become  vested  in  the  vendee,  while  the  right  of 
possession  only  continues  in  the  vendor  until  the  payment 
of  the  purchase-money,  applies  only  to  the  sale  of  specific 
chattels,  and  not  to  the  sale  of  stock  in  an  incorporated  com- 
pany.4] 

§  296.  No  sale  is  complete,5  so  as  to  vest  in  the  vendee  an 

1  Clarke  v.  Spence,  4  Adol.   &  El.  466 ;  Tarling  v.  Baxter,  6  Barn.  & 
Cres.  364. 

2  [See  Stinson  v.  Clark,  6  Allen,  340 ;  Calkins  v.  Lockwood,  17  Conn. 
154;  Hardy  v.  Potter,  10  Gray,  89;  Phelps  v.  Cutler,  4  Gray,  138.] 

3  [Currie  v.  White,  1  Sweeny  (S.  C.),  166  (1869)  an  elaborate  case. 
See,  also,  Kelly  v.  Upton,  5  Duer,  336,  a  case  of  "buyer's  option."] 

4  [Currie  v" White,  1  Sweeny  (S.  C.),  166  (1869).] 

5  [And  therefore  so  long  as  some  acts  are  to  be  done  by  the  vendor  in  order 
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immediate  right  of  property,  while  any  thing  remains  to  be 
done  between  the  buyer  and  seller  in  relation  to  the  goods.1 

to  identify  the  thing  before  it  is  in  a  fit  state  for  delivery,  no  action  for 
goods  bargained  and  sold  can  be  maintained  for  the  price.  The  only  remedy 
by  the  vendor  is  by  action  for  the  non-acceptance.  Bos  well  v.  Kilborn,  15 
Moore,  P.  C.  309  (1862).] 

1  Hanson  v.  Meyer,  6  East,  614 ;  Austin  v.  Craven,  4  Taunt.  644 ;  White 
v.  Wilks,  5  Taunt.  176  ;  Cutwater  v.  Dodge,  7  Cow.  85 ;  Busk  v.  Davis,  2 
Maule  &  Selw.  397;  Barrett  v.  Goddard,  3  Mason,  107,  112;  Woods  v. 
McGee,  7  Ohio,  128 ;  Ellis  v.  Hunt,  3  T.  R.  464 ;  McDonald  v.  Hewett,  15 
Johns.  349  ;  Russell  v.  Nicholl,  3  Wendell,  112  ;  Cutwater  v.  Dodge,  7  Cow. 
85;  Ward  v.  Shaw,  7  Wendell,  436;  Damon  v.  Osborne,  1  Pick.  476; 
Macomber  v.  Parker,  13  Pick.  175 ;  Sumneru.  Hawlet.  12  Pick,  82  ;  Pothier, 
Contrat  de  Vente,  §  309 ;  Riddle  v.  Varnum,  20  Pick.  280 ;  Houdlette  v. 
Tallman,  2  Shepley,  400 ;  Hale  v.  Huntley,  21  Vermont,  147 ;  Acraman  v. 
Morrice,  8  Com.  B.  449;  Warren  v.  Buckminster,  4  Foster  (N.  H.),  336, 
242;  Davis  v.  Hill,  3  N.  Hamp.  382;  Hutchinson  v.  Hunter,  7  Barr,  140; 
Gardner  v.  Suydam,  3  Selden,  357.  In  Riddle  v.  Varnum,  supra,  Dewey,  J., 
said :  "  The  general  doctrine  on  this  subject  is,  undoubtedly,  that  when  some 
act  remains  to  be  done  in  relation  to  the  articles  which  are  the  subject  of 
the  sale,  as  that  of  weighing  or  measuring,  and  there  is  no  evidence  tending 
to  show  an  intention  of  the  parties  to  make  an  absolute  and  complete  sale, 
the  performance  of  such  act  is  a  prerequisite  to  the  consummation  of  the  con- 
tract; and  until  it  is  performed  the  property  does  not  pass  to  the  vendee." 
See  Stone  v.  Peacock,  35  Maine,  385 ;  Crawford  v.  Smith,  7  Dana,  59,  61 ; 
Macomber  v.  Parker,  supra;  Messer  v.  Woodman,  2  Foster  (N.  H.),  172  ; 
Gilman  v.  Hill,  36  N.  Hamp.  320 ;  Fuller  ».  Bean,  34  1ST.  Hamp.  290,  303 ; 
Draper  v.  Jones,  11  Barbour,  263  ;  Chapin  v.  Potter,  1  Hilton  (N.  Y.),  360, 
371.  In  Fuller  v.  Bean,  34  N.  Hamp.  301,  Bell,  J.,  said :  "We  think  that 
it  is  indifferent  whether  the  act  to  be  done  to  render  the  sale  complete  is  to 
be  done  by  the  buyer,  or  by  the  seller,  or  by  a  third  person ;  and  that  it  is 
equally  indifferent  whether  it  is  to  be  done  to  ascertain  the  goods  to  be  sold 
by  their  designation  or  measurement,  or  their  quality,  by  the  buyer,  or  by  the 
public  inspector ;  or  merely  to  ascertain  the  price  to  be  paid  by  the  appraisal 
of  a  third  person,  or  by  counting,  weighing,  or  the  like ;  or  to  do  any  other 
act  necessary  to  enable  the  property  to  pass  in  conformity  to  the  agreement, 
such  as  might  be  the  payment  of  duties  on  goods  imported,  on  their  trans- 
portation to  a  different  place."  "  Where  any  thing  remains  to  be  done  to 
the  goods,  for  the  purpose  of  ascertaining  the  price,  as  by  measuring,  weigh- 
ing, or  testing  the  goods,  the  performance  of  those  things  shall  be  a  condi- 
tion precedent  to  the  transfer  of  the  property,  although  the  individual  goods 
be  ascertained,  and  they  are  in  a  state  in  which  they  ought  to  be  accepted." 
Blackburn,  Treat,  on  Sales,  152.  See,  also,  to  the  same  point,  Chitty  on 
Contr.  (ed.  1860)  396 ;  Rapelye  v.  Mackie,  6  Cowen,  250 ;  Cutwater  v. 
Dodge,  7  Cowen,  87  ;  Simmons  v.  Swift,  6  Barn.  &  Cres.  857 ;  Hanson  v. 
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Thus,  where  the  vendee  agreed  to  purchase  all  the  starch  of 
the  vendor,  then  lying  at  the  warehouse  of  a  third  person,  at  a 
certain  price  per  hundred  weight,  the  starch  being  in  papers, 
and  the  exact  weight  not  being  known,  but  to  be  afterwards 
ascertained  ;  and  fourteen  days  were  allowed  for  the  delivery, 
and  the  vendor  gave  to  the  vendee  a  note  addressed  to  the 
warehouse  keeper,  directing  him  to  weigh  and  deliver  to  the 
vendee  all  the  starch  ;  it  was  held,  that  the  absolute  property 
in  the  starch  did  not  vest  in  the  vendee  before  it  was 
weighed.1  So,  also,  where  -  the  following  bought  note  was 

Meyer,  6  East,  614;  Logan  v.  Le  Mesurier,  6  Moore,  P.  C.  110;  Fuller 
v.  Bean,  supra;  Nicholson  v.  Taylor,  31  Penn.  State,  128 ;  Williams  v.  Allen, 
10  Humph.  339  ;  Dixon  v.  Myers,  7  Grattan,  243  ;  Joyce  v.  Adams,  4  Selden, 
291 ;  Hudson  v.  Weir,  29  Alabama,  294  [Camp  v.  Norton,  52  Barb.  96 
(1868)  ;  Jenner  v.  Smith,  Law  Rep.  4  C.  P.  270  (1869).] 

1  Ante,  §  220  a,  220  b;  Hanson  v.  Meyer,  6  East,  614.  In  this  case, 
Lord  Ellenborough  said  :  "  If  any  thing  remain  to  be  done  on  the  part  of  the 
seller,  as  between  him  and  the  buyer,  before  the  commodity  purchased  is  to 
be  delivered,  a  complete  present  right  of  property  has  not  attached  in  the 
buyer ;  and,  of  course,  this  action  (trover)  which  is  accommodated  to,  and 
depends  upon,  such  supposed  perfect  right  of  property,  is  not  maintainable." 
But  see  Crofoot  v.  Bennett,  2  Comstock,  260,  where  a  distinction  is  made 
between  the  purchase  of  a  whole  number  or  bulk,  when  the  counting  or 
weighing  is  only  for  the  purpose  of  reckoning  the  price,  and  where  a  por- 
tion out  of  a  number  or  bulk  of  articles  is  sold  and  the  counting  or  weighing 
is  for  identification  and  specification.  "  It  is  a  fundamental  principle,"  says 
Strong,  J.,  "pervading  everywhere  the  doctrine  of  sales  of  chattels,  that  if 
goods  be  sold  while  mingled  with  others,  by  number,  weight,  or  measure, 
the  sale  is  incomplete,  and  the  title  continues  with  the  seller,  until  the  bar- 
gained property  be  separated  and  identified.  (2  Kent,  Comm.  496.)  These 
rules  are  fully  supported  by  the  authorities  cited  by  the  Chancellor.  The 
reason  is,  that  the  sale  cannot  apply  to  any  article  until  it  is  clearly  desig- 
nated, and  its  identity  thus  ascertained.  In  the  case  under  consideration, 
it  could  not  be  said  with  certainty  that  any  particular  brick  belonged  to  the 
defendant  until  they  had  been  separated  from  the  mass.  If  some  of  those  in 
an  unfinished  state  had  been  spoiled  in  the  burning,  or  had  been  stolen,  they 
could  not  have  been  considered  as  the  property  of  the  defendant,  and  the 
loss  would  not  have  fallen  upon  him.  But  if  the  goods  sold  are  clearly 
identified,  then,  although  it  may  be  necessary  to  number,  weigh,  or  measure 
them,  in  order  to  ascertain  what  would  be  the  price  of  the  whole  at  a  rate 
agreed  upon  between  the  parties,  the  title  will  pass.  If  a  flock  of  sheep  is 
sold  at  so  much  the  head,  and  it  is  agreed  that  they  shall  be  counted  after 
the  sale  in  order  to  determine  the  entire  price  of  the  whole,  the  sale  is  valid 
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given,  "  Bought  of  Mr.  S.  Z.  &  Co.,  289  bales  of  goat-skins 
from  Mogadore,  per  Commerce,  containing  five  dozen  in  each 
bale,  at  the  rate  of  57s.  6d.  per  dozen,  to  be  taken  as  they 
now  lie,  with  all  faults,  paid  for  by  good  bills  at  five 
months ;  "  and  it  appeared,  that,  by  the  usage  of  trade,  it  was 
the  duty  of  the  seller  to  count  over  the  skins  before  delivery, 
for  the  purpose  of  ascertaining  that  each  bale  contained  the 
specified  number,  which  was  not  done  in  this  case ;  and  the 
goods  were  consumed  by  fire  upon  the  wharf  where  they  were 
sold  ;  it  was  held,  in  an  action  brought  against  the  buyers  for 
not  accepting  bills  according  to  the  bargain,  that  there  was 
no  complete  transfer  of  the  property  to  the  purchaser,  because 
they  had  not  been  counted  over,  and  that  the  seller  was,  there- 
fore, to  bear  the  loss.1 

[§  296  a.  It  seems  from  a  careful  consideration  of  the  cases, 
that  it  is  only  where  something  remains  to  be  done  by  the  seller 
or  his  agent,  that  the  property  will  not  pass  until  that  event. 
It  is  very  much  a  question  of  intention  in  each  case  ;  and  if  the 
parties  have  made  it  sufficiently  clear  that  they  intended  the 
property  should  pass  at  once,  that  intention,  as  between  them- 

and  complete.  But  if  a  given  number  out  of  the  whole  are  sold,  no  title  is 
acquired  by  the  purchaser  until  they  are  separated,  and  their  identity  thus 
ascertained  and  determined.  The  distinction  in  all  these  cases  does  not  de- 
pend so  much  upon  what  is  to  be  done,  as  upon  the  object  which  is  to  be 
effected  by  it.  If  that  is  specification,  the  property  is  not  changed  ;  if  it  is 
merely  to  ascertain  the  total  value  at  designated  rates,  the  change  of  title  is 
effected."  See  Crawford  v.  Smith,  7  Dana,  59,  61 ;  Young  v.  Austin,  6 
Pick.  280 ;  [Ropes  v.  Lane,  9  Allen,  502  ;  Scudder  v.  Worster,  11  Gushing, 
573  ;  Hyde  u.  Lathrop,  3  Keyes,  600  (1867)  ;  Fitch  v.  Burk,  38  Vermont,  683  ; 
Bush  v.  Barfield,  1  Cold.  92 ;  Russell  v.  Carrington,  42  N.  Y.  118  (1870).] 
1  Zagury  v.  Furnell,  2  Camp.  240;  Young  v.  Austin,  6  Pick.  280;  Ante, 
§  220  a,  220  6.  So,  under  a  contract  for  the  sale  of  timber,  the  buyer 
selected  and  marked  the  parts  of  the  trees  which  he  wished  to  purchase  ;  and 
the  seller  agreed  to  sever  the  tops  and  sidings,  and  to  convey  the  trunks  to 
C. ;  and  a  portion  of  the  timber  was  afterwards  delivered  to  the  buyer,  and 
the  whole  paid  for ;  but  before  the  tops  and  sidings  of  the  residue  were 
severed,  the  seller  became  bankrupt,  it  was  held  that  the  property  in  such 
residue  was  not,  by  the  contract,  in  the  buyer,  but  passed  to  the  assignees 
under  the  bankruptcy.  Acraman  u.  Morrice,  8  Com.  B.  449. 
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selves,  must  prevail  in  determining  the  question.1  And  this 
may  be  so  although  something  remains  to  be  done  to  the  prop- 
erty by  the  seller,  as  cutting  timbers  into  sleepers,  which  have 
been  in  part  paid  for  by  the  vendee  before  the  failure  of  the 
vendor.2  So  where  a  brickmaker  sold  to  B.  a  large  quantity  of 
bricks,  of  which  an  invoice  was  made  out,  and  B.  sent  an  agent 
to  the  vendor  with  a  delivery  order,  and  the  vendor's  foreman 
told  him  he  was  ready  to  commence  delivering  the  bricks,  so 
soon  as  a  man  who  had  possession  of  them  under  a  distress  put 
in  by  the  landlord  of  the  brick-yard  for  rent  due,  was  paid,  and 
pointed  out  three  clamps,  one  of  finished  bricks,  one  still  burn- 
ing, and  one  moulded  but  not  burnt,  as  those  from  which  he 
should  make  delivery,  and  agreed  to  hold  them  for  the  vendee, 
this  was  held  sufficient  as  against  the  assignees  in  bankruptcy 
of  the  vendor,  who  failed  before  the  bricks  were  taken  away.3] 
§  296  b.  The  goods  sold  must  be  separated,  and  identified 
by  marks  or  numbers  so  as  to  be  completely  distinguished 
from  all  other  goods,  or  from  the  bulk  or  mass  with  which 
they  happen  to  be  mixed.4  If  they  be  sold  by  weight,  or 
measure,  or  number,  the  specific  quantity  bought  must  be 
weighed,  or  measured,  or  counted,  so  as  to  be  separate  and 
distinct  from  all  other  similar  goods ;  because,  until  the 


1  [See  Turley  v.  Bates,  2  H.  &  C.  200 ;  Logan  v.  Le  Mesurier,  11  Moore, 
P.  C.  116 ;  McClung  v.  Kelley,  21  Iowa,  508.] 

2  [See  Langton  v.  Waring,  18  C.  B.  (N.  S.)  315 ;  Martin  v.  Reid,  11  Id. 
730.] 

3  [Young  v.  Matthews,  Law  Rep.  2  C.  P.  127  (1866).   And  see  Acraman 
v.  Morrice,  8  C.  B.  449 ;  Bell  v.  Farrar,  41  Illinois,  400  (1866).] 

4  Hutchinson  «.  Hunter,  7  Barr,  240;  Gilman  v.  Hill,  37  N.  Hamp.  811; 
[Bailey  v.  Smith,  43  N.  Hamp.  143  (1861)  ;  Oekington  v.  Richey,  41  Id. 
275].     In  Dennis  v.  Alexander,  3  Barr,  50,  the  Court  say:  "  It  is  not  the 
law,  that  the  right  of  property  in  a  chattel  cannot  pass  by  a  sale,  so  long  as 
the  quantity  of  the  thing  sold  remains  to  be  ascertained.     It  is  only  when 
something  is  to  be  done  for  the  ascertainment  of  the  quantity  by  the  very 
terms  of  the  contract,  that  it  is  incomplete."     See,  also,  Scott  v.  Wells,  6 
Watts  &  Serg.  368 ;   [Turley  v.  Bates,  2  H.  &  C.  200 ;  Leonard  v.  Winslow, 
2  Grant,  139  ;  Bell  v.  Farrar,  41   Illinois,  400  (1866)  ;  Redee  v.  Wade,  47 
Barbour,  63]. 
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parties  are  agreed  as  to  the  specific  identical  goods,  the  con- 
tract can  be  no  more  than  a  contract  to  supply  goods  answer- 
ing a  particular  description,  and  since  the  vendor  would  fulfil 
his  part  of  the  contract  by  furnishing  any  parcel  of  goods 
answering  that  description  out  of  the  entire  bulk,  it  is  clear 
there  can  be  no  intention  to  transfer  the  property  in  any  par- 
ticular lot  of  the  goods  more  than  another,  until  it  is  ascer- 
tained which  are  the  very  goods  sold.3  But  when  the  vendor 

3  Blackburn,  Treat,  on  Sales,  p.  122 ;  Warren  v.  Buckminster,  4  Foster 
(N.  H.),  336 ;  2  Kent,  Comra.  495,  496 ;  Aldridge  v.  Johnson,  7  El.  &  Bl. 
885;  Messerv.  Woodman,  2  Foster  (1ST.  H.),  172;  Hutchinson  v.  Hunter, 
7  Barr,  140;  Golden  v.  Ogden,  15  Penn.  State,  528;  Waldo  v.  Belcher,  11 
Iredell,  609;  Field*?.  Moore,  Hill  &  Denio,  418;  Merrill  v.  Hunnewell,  13 
Pick.  215,  218 ;  Stevens  v.  Eno,  10  Barbour,  95 ;  Evans  v.  Harris,  19  Bar- 
bour,  416 ;  Woods  v.  McGee,  7  Ohio,  127.  But  see  Pleasants  v.  Pendleton, 
6  Rand.  475  ;  Gardner  v.  Dutch,  9  Mass.  427.  Thus  it  appeared  in  a  case, 
that  A.  sold  B.  250  barrels  of  pork,  part  of  a  larger  lot,  all  of  the  same 
quality,  having  the  same  marks,  and  all  stored  in  the  same  cellar  of  A.,  but 
no  separation  was  made.  B.  sold  and  delivered  C.  100  barrels  of  the  same 
pork,  and  afterwards  sold  D.  the  remaining  150  barrels,  and  gave  him  an 
order  on  A.  therefor,  which,  being  presented  to  A.,  he  assented  to  hold  the 
same  in  storage  for  D.,  but  nothing  was  done  to  separate  the  150  barrels 
from  the  other  pork  of  similar  brand  still  in  A.'s  cellar.  While  the  pork 
remained  so  stored,  B.  became  insolvent,  and  A.  then  refused  to  deliver  the 
150  barrels  to  D.  on  said  order.  D.  thereupon  brought  an  action  of  replevin 
against  A.  for  the  150  barrels,  but  the  Court  held  that  they  were  not  so  speci- 
fied and  separated  from  the  whole  mass  as  to  enable  D.  to  sustain  his  action. 
Scudder  v.  Worster,  11  Gushing,  573.  So,  also,  where  the  seller  owned 
the  cargo  of  a  certain  ship,  containing  thirty  tons  of  hemp,  of  which  he  sold 
ten  tons  to  B.,  at  £110  per  ton,  and  gave  the  wharfinger  an  order  to  weigh 
and  deliver  it,  and  before  it  was  weighed,  the  purchaser  stopped  payment,  it 
was  held,  that  the  property  did  not  pass.  Shepley  v.  Davis,  5  Taunt.  617  ; 
White  v.  Wilks,  5  Taunt.  176.  The  fact  of  earnest  or  part-payment  in 
such  cases  makes  no  difference,  and  the  money  paid  may  be  recovered  back, 
if  the  contract  fails.  Joyce  v.  Adams,  4  Selden  (N.  Y.),  291;  Nesbit  v. 
Burry,  25  Penn.  State,  208 ;  Acraman  v.  Morrice,  8  Com.  B.  449 ;  [Halde- 
man  v.  Duncan,  51  Penn.  State,  66] .  But  in  Waldron  v.  Chase,  37  Maine, 
414,  where  the  owner  of  a  large  quantity  of  corn  in  bulk,  sold  a  certain 
number  of  bushels  therefrom  and  received  his  pay,  and  the  vendee  took 
away  a  part,  and  was  to  take  away  the  rest  from  day  to  day  as  he  wished  to 
use  it ;  it  was  held  that  the  property  in  the  whole  quantity  purchased  vested  in 
the  vendee  and  was  at  his  risk,  although  it  had  not  been  measured  or  separated 
from  the  heap,  and  was  left  in  the  charge  of  the  vendor.  See,  also,  Damon 
v.  Osborne,  1  Pick.  476  ;  Sweeny  v.  Ousley,  14  B.  Monr.  413. 
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has  appropriated  the  specific  quantity  sold,  for  the  benefit  of 
the  vendee,  and  the  latter  has  assented  to  the  appropriation 
made  by  the  vendor,1  and  upon  his  terms,  the  property  in  the 
goods  passes  to  the  vendee  ;  although  the  vendor  may  not  be 
bound  to  part  with  the  possession  until  he  is  paid  the  price.2 
So  where,  under  a  sale  of  a  part  of  an  entire  mass  of  goods, 
such  as  coal,  bricks,  flour,  grain,  &c.,  the  purchaser  is  allowed 
to  take  possession  of  the  whole,  for  the  purpose  of  enabling 
him  to  separate  and  take  out  the  portion  sold,  the  sale  and 
delivery  are  complete  between  the  parties ;  the  property  in  the 
articles  sold  passes  to  the  purchaser,  who  has  a  right  to  retain 
the  whole,  until  he  has  had  sufficient  time  and  opportunity  to 
separate  and  take  out  the  part  belonging  to  him  in  pursuance 
of  the  contract  of  sale.^ 

1  [And  this  assent  of  the  vendee  to  the  designation  or   appropriation 
is  essential.     See  Campbell  v.  Mersey  Docks,  14  C.  B.  (N.  S.)  412  ;  Godts 
v.  Rose,  17  C.  B.  229 ;  Jenner  v.  Smith,  Law  Rep.  4  C.  P.  270;  Aldridge 
v.  Johnson,  7  El.  &  Bl.  898.] 

2  Accordingly,  where  A.,  having  in  his  warehouse  a  quantity  of  sugar  in 
bulk,  more  than  sufficient  to  fill  twenty  hogsheads,  agreed  to  sell  twenty 
hogsheads  to  B.,  but  there  was  no  note  in  writing  of  the   contract  sufficient 
to  satisfy  the  statute  of  frauds ;  and,   after  four  hogsheads  were  delivered 
to,  and  accepted  by  B.,  A.  filled  up  and  appropriated  to  B.  sixteen  other 
hogsheads,  and  informed  him  that  they  were  ready,  and  desired  him  to  take 
them  away,  which  B.  said  he  would  do  as  soon  as  he  could,  it  was  held  that 
the  appropriation  having  been  made  by  A.  and  assented  to  by  B.,  the  prop- 
erty in  the  sixteen  hogsheads  thereby  passed  to  the  latter,  and  that  their 
value  might  be  recovered  by  A.  under  a  count  for  goods  bargained  and 
sold.     Rhode  v.  Thwaites,   6  Barn.   &  Ores.   388;  Crawford  v.   Smith,  7 
Dana,  55,  61 ;  Chapman  v.  Searle,  3  Pick.  38 ;  Cunningham  v.  Ashbrook, 
20  Mis.  553.     [See  Burr  v.  Williams,  23  Ark.  244.] 

3  Weld  v.  Cutler,  2  Gray,  195 ;  Crofoot  v.  Bennett,   2  Comstock,  258 ; 
Brewer  v.  Salisbury,  9  Barbour,  511.     So  it  has  been  held,  that  if  a  portion 
of  the  bricks  in  a  kiln  be  sold  by  the  thousand,  but  not  counted,  or  marked, 
though  clearly  identified,  and  possession  of  the  yard  containing  the  whole 
be  delivered  to  the  vendee,  the  property  in  those  sold  passes.     It  is  left  to 
the  vendee  to  make  his  own  selection.     Crofoot  v.  Bennett,  2  Comstock, 
258.     See,  also,  Brewer  v.  Salisbury,  9  Barbour,  511 ;  Damon  v.  Osborne, 
1  Pick.  476.     Where  the  owner  of  wheat,  lying  in  mass  in  his  warehouse, 
sold  six  thousand  bushels  thereof  for  a  specified  price,  and  executed  to  the 
vendee  a  receipt,  acknowledging  himself  to  hold  the  wheat  subject  to  the 
vendee's  order,  the  title  was  held  to  have  passed  to  the  vendee.     Kimberly 
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[§  296  c.  In  like  manner  if  A.  has  on  storage  a  cargo  of  grain 
belonging  to  B.,  a  part  of  which  B.  sells  to  C.,  and  by  request 
of  all  parties  A.  agrees  to  hold  that  quantity  for  C.  a  valid  title 
will  pass  without  any  separation  of  the  quantity  sold  from  the 
rest  of  the  mass  ;  and  the  vendor  and  vendee  become  tenants 
in  common  in  proportion  to  their  respective  interests.1  So  if 
the  vendor  consents  to  act  as  warehouseman  for  a  third  party 
to  whom  the  original  purchaser  has  sold  them,  and  has  recog- 
nized the  rights  of  the  latter,  he  is  estopped  from  claiming  that 
the  goods  sold  have  not  been  separated  and  set  apart  from  a 
larger  quantity  belonging  to  him,  and  he. would  be  liable  in 
trover  for  not  delivering  to  the  second  purchaser  the  quantity 
actually  sold.2] 

§  297.  The  duties  of  the  seller  in  each  particular  case, 
depend  upon  the  express  and  implied  terms  of  the  contract, 
which  may  be  varied  and  extended  by  the  usage  of  trade. 
As,  for  instance,  in  the  illustration  just  cited,  where  the  seller 
was  held  to  be  responsible  for  the  safety  of  the  goods  sold, 

v.  Patchin,  19  N.  Y.  (5  Smith)  330.  See  Stonard  v.  Dunkin,  2  Campbell, 
344 ;  Chapman  v.  Searle,  3  Pick.  44.  See,  also,  Waldron  v.  Chase,  37 
Maine,  414;  Damon  v.  Osborne,  1  Pick.  476;  Sweeney  v.  Ousley,  14  B. 
Monr.  413 :  Crofoot  v.  Bennett,  2  Comstock,  258 ;  Horn  v.  Barker,  8  Cali- 
fornia, 603  ;  [Ropes  y.  Lane,  9  Allen,  502].  In  Kimberly  v.  Patchin,  19  N. 
Y.  330,  Comstock,  J.,  said:  "It  is  unnecessary  to  decide  whether  the  par- 
ties to  the  original  sale  became  tenants  in  common.  If  a  tenancy  in  com- 
mon arises  in  such  a  case,  it  must  be  with  some  peculiar  incidents  not  usually 
belonging  to  that  species  of  ownership.  I  think  each  party  would  have  the 
right  of  severing  the  tenancy  by  his  own  act ;  that  is,  the  right  of  taking 
the  portion  of  the  mass,  which  belonged  to  him,  being  accountable  only  if 
he  invaded  the  quantity  which  belonged  to  the  other."  See  Horr  v.  Barker, 
8  California,  603.  But  it  seems  that  where  A.  orders  of  B.  ten  hogsheads 
of  wine,  and  B.  sends  fifteen  hogsheads,  and  A.  expresses  himself  satisfied 
with  the  quality  of  the  wine,  and  agrees  to  take  ten  out  of  the  fifteen  hogs- 
heads, still  A.  would  not  be  liable,  upon  this  state  of  facts,  in  an  action  for 
the  price  of  the  ten,  because  they  had  not  been  separated  from  the  fifteen, 
and  A.  would  not  be  bound  to  separate  them.  Cunliffe  v.  Harrison,  6 
Exch.  903.  [See  Levy  v.  Green,  8  El.  &  Bl.  575  ;  1  El.  &  El.  969.] 

1  [Gushing  v.  Breed,  14  Allen,  376.     And  see  Hall  v.  Boston  &  Wor- 
cester Railroad,  Ib.  443;  Russell  v.  Carrington,  42  N.  Y.  118  (1870).] 

2  [Woodley  v.  Coventry,  2  H.  &  C.  164.] 
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until  he  had  complied  with  the  usage,  by  counting  them.1 
So,  also,  where  a  quantity  of  oil  was  sold,  and  it  appeared 
that  it  was  the  custom,  before  the  delivery,  for  the  cooper  of 
the  seller  to  search  the  casks,  and  for  a  broker  in  behalf  of  both 
parties  to  ascertain  the  foot-dirt  and  water  in  each,  for  which 
allowance  was  to  be  made,  and  the  casks  were  then  to  be  filled 
up  by  the  seller's  cooper  ;  it  was  held,  that,  until  such  acts 
were  done,  the  property  did  not  completely  pass  to  the  vendee.2 

§  297  a.  There  is,  however,  no  implied  contract  upon  the 
sale  of  personal  property,  that  the  vendee  shall  pay  the  vendor 
for  any  services  in  relation  to  the  property,  rendered  previous 
to  the  completion  of  the  sale  by  delivery,  —  such  services  as 
are  necessary  or  incidental  to  the  delivery  being  rendered  in 
the  absence  of  any  express  stipulation,  as  a  part  of  the  origi- 
nal contract.  Thus,  where  loose  wool  was  sold,  the  quantity 
to  be  ascertained  by  weighing,  and  it  was  afterwards  sacked 
in  sacks  furnished  by  the  vendee  ;  it  was  held  that  there  being 
no  express  contract  as  to  payment  for  the  sacking,  the  vendee 
was  not  bound  to  pay  therefor.3 

§  298.  But  where  every  thing  which  is  material  has  been 
done  by  the  seller,  and  the  goods  have  been  identified  by 
weighing,  or  measuring,  or  counting,  the  fact  that  some  trifling 
and  insignificant  act  has  not  been  done,  which  might  strictly 
be  required,  will  not  prevent  the  title  from  passing  to  the  ven- 
dee. Thus,  where  a  number  of  trees  were  sold  at  a  certain 
sum  per  cubic  foot,  and  each  tree  was  measured,  and  the 
number  of  cubic  feet  therein  was  ascertained  ;  .it  was  held, 
that  the  property  passed,  although  the  aggregate  number  of 
feet  had  not  been  ascertained,  by  adding  together  the  different 
measurements.4 

1  Zaguiy  v.  Furnell,  2  Camp.  240.         2  Wallace  v.  Brees,  13  East,  522. 

3  Cole  v.  Kerr,  20  Vermont,  21 ;  Post,  §  394. 

4  Tansley  v.  Turner,  2  Bing.  N".  C.  151.     See,  also,  Crofoot  v.  Bennett, 
2  Comstock,  260 ;  Cunningham  v.  Ashbrook,  20  Mis.  553  ;  Brewer  v.  Salis- 
bury, 9  Barbour,  511 ;  Olyphant  v.  Baker,  5  Denio,  379 ;  Birge  v.  Edger- 
ton,  2  Williams  (Vermont),  29-1;  Hutchins  v.  Gilchrist,  23  Vermont,  88; 
Mills  v.  Camp,  14  Conn.  219 ;   [Hyde  v.  Lathrop,  3  Keyes,  600  (1867).] 
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[§  298  a.  It  seems  not  strictly  correct  to  say  that  if  any 
thing  remains  to  be  done  by  the  seller,  the  title  does  not  pass  ; 
but  the  cases  generally  cited  to  sustain  that  position  only  go 
to  the  length  of  showing  where  something  is  to  be  done  by  the 
seller  to  ascertain  the  identity,  quantity,  or  quality  of  the  arti- 
cle sold,  or  to  put  it  in  the  condition  which  the  terms  of  the 
contract  require,  that  the  title  does  not  pass ;  but  the  authori- 
ties do  not  hold  that,  where  the  article  sold  has  been  fully 
identified  and  separated,  and  the  price  paid,  the  title  does  not 
pass,  merely  because  the  seller  had  agreed  to  transport  the 
property  to  some  other  place  for  the  purchaser.  If  payment 
is  not  to  be  made  until  delivery  at  some  particular  place,  it 
might  be  fairly  inferred  that  the  contract  was  executory  until 
such  delivery,  but  where  the  sale  appears  to  be  absolute,  the 
identity  of  the  thing  fixed,  and  the  price  for  it  paid,  the  title 
passes,  and  in  carrying  the  property  to  some  other  place  for 
the  purchaser,  the  seller  acts  as  bailee  and  not  as  owner.1] 

§  298  b.  But,  although  ordinarily,  so  long  as  any  thing  re- 
mains to  be  done  by  the  seller,  the  goods  are  at  his  risk  ;  yet 
this  general  rule  may  be  overcome  by  the  special  facts  of  the 
case,  —  and  if  it  clearly  appear  to  have  been  the  intention  of 
the  parties  that  the  property  should  be  deemed  to  be  delivered, 
and  the  title  to  have  been  passed,  and  especially  if  their  acts 
be  inconsistent  with  any  other  view,  the  mere  fact  that  some- 
thing remains  to  be  done,  will  not  govern  such  intention.2 

1  [See  Terry  v.  Wheeler,  25  N.  Y.  525  ;  Cummings  v.  Griggs,  2  Duvall, 
87;  Russell  v.  Carrington,  42  N.  Y.  118  (1870)  ;  Filkins  v.  Whyland,  24 
N.  Y.  341.] 

2  In  Riddle  v.  Varnum,  20  Pick.  280,  Dewey,  J.,  said:  "In  the  case  of 
sales  where  the  property  to  be  sold  is  in  a  state  ready  for  delivery,  and  the 
payment  of  money,  or  giving  security  therefor,  is  not  a  condition  precedent 
to  the  transfer,  it  may  well  be  the  understanding  of  the  parties,  that  the  sale 
is  perfected,  and  the  interest  passes  immediately  to  the  vendee,  although  the 
weight  or  measure  of  the  articles  sold  remains  yet  to  be  ascertained.     Such 
a  case  presents  a  question  of  the  intention  of  the  parties  to  the  contract. 
The  -party  affirming  the  sale  must  satisfy  the  jury,  that  it  was  intended  to 
be  an  absolute  transfer,  and  all  that  remained  to  be  done  was  merely  for  the 
purpose  of  ascertaining  the  price  of  the  articles  sold,  at  the  rate  agreed 
upon."     See  Cushman  v.  Holyoke,  34  Maine,  289 ;  Richmond  Iron  Works 
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Thus,  where  on  the  sale  of  a  parcel  of  barley  in  the  vendor's 
storehouse,  at  so  much  per  bushel,  the  quantity  to  be  subse- 
quently ascertained,  the  vendor  agreed  that  it  might  be  allowed 
to  remain  there  until  a  future  day  named,  when  his  right  to 
the  possession  of  the  storehouse  would  pass  to  another  person  ; 
.and  the  vendee  agreed  with  the  party  who  was  to  succeed  to 
the  possession  of  the  building  for  the  storage  of  the  grain  after 
the  day  named,  and  after  such  change  of  possession  the  build- 
ing with  the  grain  was  destroyed  by  fire  ;  held,  that  there  had 
been  a  delivery,  that  the  title  had  passed,  and  that  the  loss  fell 
on  the  vendee.1 

§  299.  Where  the  seller  has  performed  every  thing  that  is 
required  of  him  as  to  a  certain  portion  of  the  thing  sold,  but 
something  still  remains  to  be  done  as  to  the  rest,  the  portion, 
in  regard  to  which  the  seller  has  performed  all  his  duty,  be- 
comes the  property  of  the  vendee,  but  the  portion  in  respect 
to. which  something  is  yet  to  be  done,  still  belongs  to  the 
vendor,  and  is  at  his  risk.2  Nor  does  it  make  any  difference 

v.  Woodruff,  8  Gray,  447  [Ropes  v.  Lane,  11  Allen,  591 ;  9  Id.  502] ; 
Macomber  v.  Parker,  13  Pick.  183 ;  Dennis  v.  Alexander,  3  Barr,  50 ; 
McCandlish  v.  Newman,  22  Penn.  465 ;  Farnum  v.  Perry,  4  Law  Rep.  276  ; 
Stone  v.  Peacock,  35  Maine,  385 ;  Waldron  v.  Chase,  37  Maine,  414 ;  Bos- 
well  v.  Green,  1  Dutch.  (N.  J.)  390;  Fuller  v.  Bean,  34  N.  Hamp.  290; 
Logan  v.  Le  Mesurier,  6  Moore,  P.  C.  Cas.  116 ;  11  Jur.  1091,  1094;  Horr 
v.  Barker,  8  California,  603 ;  Butterworth  v.  McKinly,  11  Humph.  206 ; 
Moody  v.  Brown,  34  Maine,  107  ;  Olyphant  v.  Baker,  5  Denio,  379  ;  Brewer 
v.  Salisbury,  9  Barbour,  511;  Chapin  v.  Potter,  1  Hilton  (N.  Y.),  366; 
Kimberly  v.  Patchin,  19  N.  Y.  (5  Smith)  330;  Ante,  §  296  a. 

1  Olyphant  v.  Baker,  5  Denio,  379.     See,  also,  Crofoot  v.  Bennett,  2 
Comstock,  259  ;  Weld  v.  Cutler,  2  Gray,  195  ;  Horr  v.  Barker,  8  California, 
603 ;  Kimberly  v.  Patchin,  19  N.  Y.  (5  Smith)  330 ;  [Bogg  v.  Rhodes,  4 
Greene,  133;  Russell  v.  Carrington,  42  N.  Y.  118  (1870).] 

2  Rugg  v.  Minett,  11  East,  210;  Hanson  v.  Meyers,  6  East,  614;  Sim- 
mons v.  Swift,  5  Barn.  &   Cres.  857  ;  Aldridge  v.  Johnson,  7  El.   &  Bl. 
885.     [In  this  case  the  bulk  of  the  barley  sold  had  been  inspected  and 
approved,  and  all  that  remained  to  be  done  was  to  sever  and  measure  the 
portion  to  be  appropriated  to  the  vendee  ;  and  the  vendor  had  filled  a  num- 
ber of  sacks  which  had  been  sent  by  the  vendee,  thereby  measuring  it. 
The  barley  which  was  to  be  appropriated  to  the  fulfilment  of  the  contract 
was  therefore  severed  from  the  bulk  and  measured  with  the  assent  of  both 
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as  to  this  rule,  whether  the  contract  be  an  entirety  or  not.1 
Thus,  where  twenty-four  casks  of  turpentine  were  sold  by 
auction,  which  were  not  completely  full,  but  were  to  be  filled 
by  the  seller,  and  he  accordingly  filled  up  all  the  casks  but  ten, 
and  before  he  could  fill  the  remainder,  they  were  all  consumed 
by  fire  ;  it  was  held,  that  the  sale  was  complete  as  to  all  the 
casks  which  had  been  filled,  but  that  it  was  not  complete  as  to 
the  other  ten,  the  loss  of  which  was,  therefore,  to  be  borne  by 
the  vendor.2  So,  also,  a  stack  of  bark  was  sold  at  a  certain 
price  per  ton,  and  a  certain  part  was  weighed  and  delivered ; 
it  was  held,  that  the  vendee  acquired  property  only  in  that 
portion  which  was  weighed.3 

§  300.  Where  the  seller  has  performed  all  that  is  required 
of  him  by  the  terms  of  the  contract,  as  to  all  of  the  goods,  and 

parties.]  2  Kent,  Com.  496 ;  Oilman  v.  Hill,  36  N.  Hamp.  311 ;  Langton 
v.  Higgius,  4  Hurlst.  &  Nor.  402.  [And  see  the  late  interesting  case  of 
Thompson  v.  Conover,  3  Vroom,  466  (1865).] 

1  Ibid. 

2  Rugg  v.  Minett,  11  East,  210;  Oilman  v.  Hill,  36  N.  Hamp.  311; 
Langton  v.  Higgins,  4  Hurlst.  &  Nor.  402 ;  Aldridge  v.  Johnson,  7  El.  & 
Bl.  885.     In  this  last  case,  there  was  an  agreement  to  purchase  100  out  of 
200  quarters  of  barley  which  the  purchaser  had  seen  in  bulk  and  approved 
of;  and  he  paid  part  of  the  price.     It  was  agreed  that  the  purchaser  should 
send  sacks  for  the  barley,  and  that  the  seller  should  fill  the  sacks  with  the 
barley,  take  them  to  a  railway,  place  them  upon  the  trucks  free  of  charge, 
and  send  them  to  the  purchaser.     The  purchaser  sent  sacks  enough  for  a 
part  only  of  the  100  quarters  ;  these  the  seller  filled,  and  he  also  endeavored 
to  find  trucks  for  them,  but  was  unable.     The  purchaser  repeatedly  sent  to 
the  seller  demanding  the  barley.     The  seller  finally  detained  it,  and  emptied 
the  barley  from  the  sacks  back  into  the  bulk.     It  was  held,  that  the  property 
in  so  much  of  the  barley  as  was  not  put  into  the  sacks  did  not  pass  to  the 
purchaser,  but  that  the  portion  put  into  the  sacks  did  pass.     Crompton,  J., 
however,  hesitated,  on  the  ground  that  it  did  not  appear  quite  clearly  to 
him,  as  it  did  to  the  other  judges,  that  at  the  time  when  the  purchaser 
demanded  the  barley,  he  knew  that  any  portion  had  been  put  into  the  sacks, 
and  that,  therefore,  his  assent  to  the  particular  appropriation  was  doubtful. 
But,  suppose  in  this  case  the  purchaser  had  never  assented  to  the  appro- 
priation, and  had  refused  to  receive  a  part  without  the  whole,  the  contract 
being  entire,  would  the  part  appropriated  have  become  his?     See  Chitty 
Contr.  (ed.  1860)  465. 

3  Simmons  v.  Swift,  5  Barn.  &  Ores.  857. 
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delivery  alone  remains  to  be  made,1  the  property  vests  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident  which 
may  befall  the  subject-matter  of  the  sale.2  It  is  not  necessary 
for  the  seller  to  deliver  the  goods  to  the  buyer,  in  order  to 
transfer  the  title  ;  since  the  right  of  property  does  not  depend 
upon  the  actual  possession.  Although,  therefore,  the  seller 

1  [But  see  Brown  v'.  Childs,  2  Duvall,  314.] 

2  Hanson  v.  Meyer,  6  East,  614;  Simmons  v.  Swift,  5  Barn.  &  Ores. 
857 ;  Bloxam  v.  Sanders,  4  Barn.  &  Ores.  941 ;  2  Kent,  Com.  492,  493 ; 
Wallace  v.  Breeds,  13  East,  522 ;  Bell  on  Sales,  82 ;  Frazer  v.  Hilliard,  2 
Strobh.  309  ;  Olyphant  v.  Baker,  5  Denio,  379  ;  Zinn  v.  Rowley,  4  Barr, 
169 ;  Wing  v.  Clark,  24  Maine,  366 ;  Merrill  v.  Parker,  24  Maine,  89  ; 
Hooban  v.  Bidwell,  16  Ohio,  509 ;  Willis  v.  Willis,  6  Dana,  48 ;  Hurlburt 
y.  Simpson,  3  Iredell  (Law),  233;  Packard  v.  Wood,  4  Gray,  307,  310; 
Sweeney  v.  Ousley,  14  B.  Monr.  (Ky.)  413;  Chitty,  Contr.  (ed.  1860)  393, 
et  seq. ;  Crawford  v.  Smith,  7  Dana,  61.     [See   Weld  v.  Came,  98  Mass. 
152 ;  Waldron  v.  Romaine,  22  N.  Y.  368  (1860)  ;  Sigerson  v.  Kahmawn,  39 
Missouri,  206  ;  Allen  v.  Hollis,  31  Geo.  143  ;  Bradley  v.  Wheeler,  4  Robert- 
son, 18  ;  Duncan  v.  Lewis,  1  Duvall,  183  ;  Martin  v.  Hurlbut,  9  Minn.  142]  ; 
In  Middlesex  Co.  v.  Osgood,  4  Gray,  447,  it  was  held,  that  proof  that  all 
goods  of  a  certain  kind,  made  during  a  certain  time,  which  the  manufacturer 
had  agreed  to  sell  for  a  fixed  sum,  were  set  apart  as  soon  as  made,  and  that 
the  purchaser  had  never  been  refused  permission  to  take  them  away,  is  suffi- 
cient proof  to  support  an  action  for  the  price  of  the  goods,  without  other 
proof  of  delivery  or  offer  to  deliver.     It  did  not  appear  in  this  case  that  the 
vendee  was  notified  of  the  place  of  deposit  of  the  goods,  of  the  vendor's 
readiness  to  deliver  them,  or  even  that  any  goods  had  been  made.     See 
Williams  v.  Adams,  3  Sneed  (Tenn.),  359;  Farnum  v.  Perry,  4  Law  Rep. 
276.     The  sale  of  a  specific  chattel  passes  the  property  therein  to  the  ven- 
dee, without  delivery.     In  Dixon  v.  Yates,  5  Barn.  &  Adol.  313,  340,  Parke, 
J.,  said:  "  I  take  it  to  be  clear  that  by  the  law  of  England  the  sale  of  a 
specific  chattel  passes  the  property  in  it  to  the  vendee,  without  delivery." 
"  Where,  by  the  contract  itself,  the  vendor  appropriates  to  the  vendee  a 
specific  chattel,  and  the  latter  thereby  agrees  to  take  that  specific  chattel, 
and  to  pay  the  stipulated  price,  the  parties  are  then  in  the  same  situation  as 
they  would  be  after  a  delivery  of  goods  in  pursuance  of  a  general  contract. 
The  very  appropriation  of  the  chattel  is  equivalent  to  delivery  by  the  ven- 
dor, and  the  assent  of  the  vendee  to  take  the  specific  chattel,  and  to  pay  the 
price,  is  equivalent  to  his  accepting  possession.     The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee."     See  Chitty,  Contr.  (ed. 
1860)  393,  etseq.;  Noy's  Maxims,  ch.  42;  2  Black.  Com.  448;  Fletcher  v. 
Howard,  2  Aikens  (Vermont),  115;  Potter  v.  Coward,  Meigs  (Tenn.),  22; 
Henline  v.  Hall,  4  Ind.  189.     And  the  title  will  pass  from  the  true  owner, 
though,  at  the  time  of  the  sale,  the  property  is  in  the  tortious  possession  of 
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has  a  right  of  lien  upon  them,  and  cannot  be  forced  to  sur- 
render possession,  until  payment  is  made  of  the  price,  yet  the 
goods  may  be,  nevertheless,  the  property  of  the  buyer.1 

§  300  a.  But  although  after  the  vendor  has  performed  all 
that  is  required  of  him,  the  title  to  the  goods  sold  passes  to 
the  vendee,  yet  the  goods  may  still  be  supposed  to  remain 
actually  in  his  custody,  and  it  becomes  necessary,  therefore,  to 
consider  what  are  his  duties  in  respect  to  custody  in  such 
cases.  The  rule  derived  from  the  Roman  law  on  this  head,  is 
that  in  the  absence  of  any  express  stipulation  the  vendor  is 
bound  to  take  such  care  of  the  goods,  as  a  prudent  father  of  a 
family  would  take,  "  si  nihil  appareat  convenisse,  talis  custodia 
desideranda  est  a  venditore,  qualem  bonus  paterfamilias  suis 
rebus  adhibet."2  His  duties  as  to  custody,  therefore,  fall 
within  the  second  class  or  degree  of  care  established  by  the 

a  third  person,  claiming  it.  Cartland  v.  Morrison,  32  Maine,  190 ;  Webber 
v.  Davis,  44  Maine,  147;  [Hubbard  v.  Bliss,  12  Allen,  590].  Mr.  Justice 
Story  observed,  in  the  case  of  the  Brig  Sarah  Ann,  2  Sumner,  211,  that  he 
knew  of  no  principle  of  law  which  establishes  that  a  sale  of  personal  goods 
is  invalid,  because  they  are  not  in  possession  of  the  rightful  owner,  but  are 
withheld  by  a  wrong-doer.  The  sale  is  not,  under  such  circumstances,  the 
sale  of  a  right  of  action,  but  .a  sale  of  the  thing  itself,  and  good  to  pass  the 
title  against  every  person  not  holding  the  same  under  a  bond  fide  title,  for  a 
valuable  consideration,  without  notice,  and  a  fortiori  against  a  wrong-doer. 
See  Hassell  v.  Borden,  1  Hilton  (N.  Y.),  128 ;  Carpenter  ».  Hale,  8  Gray, 
157;  Boynton  v.  Willard,  10  Pick.  166,  169;  O'Keefe  v.  Kellogg,  15  Illi- 
nois, 347 ;  [Tome  v.  Dubois,  6  Wall.  (U.  S.)  554  (1867)  ;  Zabriskie  v. 
Smith,  3  Kernan,  322 ;  Morgan  v.  Bradley,  3  Hawks,  559]. 

1  Hanson  v.  Meyer,  6  East,  614 ;  Hinde  v.  Whitehouse,  7  East,  571 ; 
Code  Nap.  1583;  Tarling  v.  Baxter,  6  Barn.  &  Cres.  360;  2  Kent,  Comm. 
492 ;  Langfort  v.  Tyler,  1  Salk.  113 ;  Farnum  v.  Perry,  4  Law  Rep.  276 ; 
Arnold  v.  Delano,  4  Gushing,  33 ;  Willis  v.  Willis,  6  Dana,  48 ;  Macomber 
v.  Parker,  13  Pick.  183 ;    Glanville,  B.  10,  ch.  14 ;    Hob.  41 ;    Bloxam  v. 
Sanders,  supra;    Lafore  v.   De  Armas,    12  Rob.    La.   598,    622;     [Hall 
v.  Richardson,  16  Md.  396]. 

2  Dig.  de  Periculo  et  Commodo  Rei  Venditae,  Lib.  18,  tit.  1,  art.  35  ;  Ib. 
Lib.  18,  tit.  6,  art.  11.     In  respect  to  custody  the  Roman  jurists  were  not 
completely  agreed.      See  Mackeldey,  Lehrbuch  des   Heutigen  Romischer 
Rechts,  §  370;    Caesar's  Dig.  Lib.  xix.  tit.  1,  art.  13,  §  16;    Ib.  art.  36; 
Paulus,  Dig.  Lib.  xviii.  tit.  6,  art.  3,  art.  14,  §  1.     But  see  Justinian,  Inst. 
Lib.  iii.  tit.  xxiii.  art.  3 ;  Pothier  de  Vente  Nos.  53,  54,  55. 
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Roman  law,  and  recognized  by  the  Common  Law,  in  respect  to 
bailees.  He  is  bound  to  that  degree  of  care  and  attention 
which  men  of  common  prudence  generally  bestow  on  their  own 
property,  and  it  is  no  conclusive  answer  in  a  particular  case, 
when  goods  are  actually  destroyed  through  the  vendor's  negli- 
gence, that  he  has  taken  the  same  care  of  them  as  of  his  own, 
if  he  did  not  take  ordinary  care  of  his  own  ;  although  such  a 
fact  may  well  afford  a  strong  presumption  of  proper  care. 

§  300  b.  This  rule  is,  however,  limited  to  cases  where  the 
buyer  is  under  no  obligation  to  remove  the  goods.  For  if  a 
time  be  fixed  for  actual  delivery,  and  it  have  elapsed,  or  if,  no 
time  having  been  fixed,  the  vendee  receives  notice  to  take 
away  the  goods,  the  obligation  of  the  vendor  is  simply  to  ob- 
serve good  faith,  and  he  is  responsible  only  in  cases  of  fraud, 
or  of  gross  negligence,  assimilated  to  fraud.  Where  the  delay 
of  delivery  grows  out  of  the  original  terms  of  the  contract, 
whether  express  or  implied,  the  vendor  is  bound  to  ordinary 
care  and  diligence ;  the  custody  of  the  goods  being  for  the 
benefit  of  both  parties,  as  in  the  case  of  pawn  or  hiring.1  But 
where  the  delay  is  occasioned  by  the  vendee,  the  time  of  de- 
livery having  elansed,  or  he  having  received  notice  to  take  the 
goods  away,  the  vendor  is  only  liable  in  like  manner  as  a  de- 
positary and  mandatary,  in  case  of  fraud  and  gross  negligence  ; 
the  custody  of  the  goods  being  solely  for  the  advantage  of  the 
vendee.2 

§  301.  Where  no  agreement  is  made  in  respect  to  delivery, 
it  is,  ordinarily,  the  duty  of  the  buyer  to  take  the  goods,  —  for 
the  seller  is  considered  as  having  performed  all  his  duty,  when 

1  See  McCandlish  v.  Newman,  22  Perm.  State,  460 ;  Willard  v.  Perkins, 
1  Busb.  L.  253.     In  a  case  where  the  title  to  property  sold  had  passed  to  the 
purchaser,  but  the  property  was  to  be  taken  to  another  place  by  the  pur- 
chaser, and  to  be  paid  for  according  to  its  measurement  at  that  place,  and  in 
its  passage  thither  a  depreciation  and  loss,  commonly  incident  to  such  pas- 
sage, occurred,  without  any  fault  in  the  purchaser,  he  was  held  not  to  be 
chargeable  with  that  loss.     Cushman  ».  Holyoke,  34  Maine,  289. 

2  Ibid. ;  "  Nunc  videndum  est,  quid  veniat  in  commodati  actione,  utrum 
dolus,  an  et  culpa  ?  an  vero  et  omne  periculum  ?     Et  quidem  in  contractibus 
interdiim  dolum  solum,  interdihn  et  culpam  prsestamus.     Dolum  in  deposito  : 
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he  has  done  every  thing  that  is  incumbent  on  him,  to  enable 
the  buyer  to  take  the  goods.1  If,  therefore,  after  the  seller  has 
done  all  that  is  required  for  him  to  do,  the  buyer,  through 
neglect  and  carelessness,  suifer  the  goods  to  remain  in  his 
hands,  the  seller  is  absolved  from  all  liability  for  any  conse- 
quences resulting  therefrom.  Thus,  where  A.  bought  of  B.  a 
quantity  of  hops  then  lying  at  the  warehouse  of  F.,  where  they 
had  been  stored  by  the  seller,  and  A.  was  informed,  that  the 
hops  were  at  F.'s,  and  they  were  there  weighed,  and  notice  was 
given  that  they  were  ready  for  delivery,  and  A.  actually  re- 
moved a  part,  but  the  remainder  were  seized  by  a  creditor  of 
F.'s  ;  it  was  held  that  B.  was  not  liable  for  non-delivery  of 
them.2  Again,  if,  by  agreement  between  the  parties,  the  sub- 
ject-matter of  sale  is  to  remain  in  the  hands  of  the  vendor  for 
storage,  there  will  be  a  sufficient  delivery  to  pass  the  title,  as 
soon  as  the  vendor  has  done  all  that  is  required  by  the  contract 
or  the  usage.3  If,  in  such  a  case,  the  goods  be  paid  for,  the 

nam  quia  nullam  utilitas  ejus  versatur  apud  quern  deponitur,  merit6  dolus 
prsestatur  solus  :  nisi  forte  et  merces  accessit.  Tune  enim  (ut  est  et  consti- 
tutum)  etiam  culpa  exhibetur :  aut  si  hoc  ab  initio  convenit,  ut  et  culpam  et 
periculum  prsestet  is  penes  quern  deponitur.  Sed  ubi  utriusque  utilitas  ver- 
titur,  ut  in  empto,  ut  in  locate,  ut  in  dote,  ut  in  pignore,  ut  in  societate :  et 
dolus  et  culpa  prsestatur.  Commodatum  autem  plerumque  solam  utilitatem 
continet  ejus  cui  commodatur.  Et  ideo  verier  est  Quinti  Mucii  sententia, 
existimantis,  et  culpam  prsestandam,  et  diligentiam."  See,  also,  Dig.  Lib. 
xxi.  tit.  1,  art.  31,  §  11,  12;  Dig.  Lib.  xviii.  tit.  vi.  art.  14,  art.  17,  art. 
4,  art.  11.  See,  also,  Contract  of  Sale,  13  American  Jurist,  p.  254  ;  Pothier 
de  Vente,  Nos.  53,  54,  55. 

1  The  same  rule  obtains  in  the  Civil  Law  of  France ;  Pothier,  Contrat  de 
Vente,  Nos.  46,  51 ;  and  of  Scotland,  Bell  on  Sales,  82.     [See,  also,  M'Kay 
v.  Hamblin,  40  Miss.  472.] 

2  Wood  v.  Tassell,  6  Adol.  &  El.  234.     [See,  however,  Gleason  v.  Sykes, 
18  Louis.  An.  627.] 

3  Means  v.  Williamson,  37  Maine,  556 ;    Barrett  v.  Goddard,  3  Mason, 
107  ;  Heine  v.  Anderson,  2  Duer  (N.  Y.),  318.     It  is  not  necessary  that  the 
property  sold  should  actually  pass  into  the  hands  of  the  purchaser ;  if  it  is  so 
situated  that  he  is  entitled  to,  and  can  rightfully  take  possession  of  it  at  his 
pleasure,  the  sale  is  perfected.     See  Means  v.  Williamson,  supra ;  Houd- 
lette  v.  Tallman,  14  Maine,  400 ;  Chapman  v.  Searle,  3  Pick.  38 ;    [Hotch- 
kiss  v.  Hunt,  49  Maine,  221  (1860)  ;  Bemis  v.  Morrill,  38  Vermont,  153 ; 
Fitch  v.  Burk,  Ib.  683 ;  Durbrow  v.  McDonald,  5  Bosw.  130]. 
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property  would,  a  fortiori,  be  in  the  vendee.  Thus,  where  A. 
agreed  to  sell  to  B.  a  certain  quantity  of  beef,  and,  a  short 
time  afterwards,  gave  him  a  bill  of  parcels,  and  B.  paid  the 
purchase-money  in  full,  and  it  was  agreed  that  the  beef  should 
remain  in  the  custody  of  A.  until  it  should  be  sent  to  New 
York,  and,  seven  months  after,  B.  received  a  part,  which 
proved  to  be  bad  and  unmerchantable,  and  he  brought  an 
action  for  the  price ;  it  was  held,  that,  as  the  beef  had  been 
good  at  the  time  of  the  sale*  the  vendee  could  not  recover,  — 
for  that  the  property  had  been  sufficiently  delivered  to  throw 
upon  him  the  risk.1 

§  302.  But  by  the  terms  of  the  contract,  it  may  be  the  duty 
of  the  seller  to  deliver  the  goods  sold,  and  it  therefore  becomes 
necessary  to  consider  what  acts  will  constitute  such  a  delivery 
as  to  pass  the  title.  And,  in  this  respect,  the  first  remark  to 
be  made  is,  that  unless  a  particular  mode  and  form  of  delivery 
be  necessitated  by  the  terms  of  the  contract,  any  delivery, 
which  is  sufficient  to  destroy  the  vendor's  lien,  or  right  of 
stoppage  in  transitu,  or  which  is  sufficient  under  the  statute  of 
frauds,  will  be  sufficient  to  vest  the  property  in  the  vendee. 

§  303.  Before  proceeding  to  consider  this  subject,  it  may  be 
as  well  to  premise,  that  the  vendor  is  not  bound  to  make  any 
delivery  of  goods  to  the  vendee,  until  the  price  is  tendered  ; 2 

1  Lansing  v.  Turner,  2  Johns.  12. 

2  Bloxam  v.  Sanders,  4  Barn.  &  Ores.  948.     In  this  case,  Mr.  Justice 
Bay  ley  said:  "Where  goods  are  sold  and  nothing  is  said  as  to  the  time  of 
the  delivery,  or  the  time  of  payment,  and  every  thing  the  seller  has  to  do 
•with  them  is  complete,  the  property  vests  in  the  buyer,  so  as  to  subject  him 
to  the  risk  of  any  accident  which  may  happen  to  the  goods,  and  the  seller  is 
liable  to  deliver  them  whenever  they  are  demanded  upon  payment  of  the 
price ;  but  the  buyer  has  no  right  to  have  possession  of  the  goods  till  he  pays 
the  price.     The  seller's  right  in  respect  of  the  price  is  not  a  mere  lien  which 
he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of  his  original 
ownership  and  dominion,  and  payment  or  a  tender  of  the  price  is  a  condition 
precedent  on  the  buyer's  part,  and  until  he  makes  such  payment  or  tender 
he  has  no  right  to  the  possession.     If  goods  are  sold  upon  credit,  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is  imme- 
diately entitled  to  the  possession,  and  the  right  of  possession  and  the  right 
of  property  vest  at  once  in  him ;  but*  his  right  of  possession  is  not  absolute ; 
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unless  credit  be  given,  which  is  a  waiver  of  any  right  to  re- 
quire immediate  payment ;  or,  unless  the  seller  admit  that  a 
tender  is  fruitless  and  unnecessary,  —  in  both  of  which  cases 
a  tender  of  the  price  need  not  be  made.1  So,  also,  if  the 
buyer  be  insolvent  when  he  demands  delivery,  the  seller  may 
refuse  to  deliver  even  where  credit  has  been  given.2  So  where 
payment  for  the  goods  sold  is  to  be  made  upon  delivery,  in 
the  notes  of  a  third  party,  who  becomes  insolvent  between  the 
time  of  the  contract  and  the  period  fixed  for  delivery,  the 
seller  is  not  bound  to  deliver  upon  a  tender  of  such  notes, 
though  they  be  not  entirely  worthless.3  But  if  no  credit  be 
given,  the  vendor  is  bound  to  deliver  the  goods  immediately, 
upon  the  request  of  the  buyer,  with  tender  of  payment.4 

§  303  a.  Where  a  contract  of  sale  is  made,  by  which  the 
price  is  to  be  paid  by  a  promissory  note,  upon  the  making  and 
tendering  the  note  the  purchaser  is  at  once  entitled  to  the 
property ;  and  if  the  note  be  accepted  the  contract  is  executed. 
Thus,  where  a  lot  of  pine  timber  was  sold  for  $800,  F.,  the 
purchaser,  agreeing  to  give  his  note  therefor,  indorsed  by  N., 
and  the  note  was  executed  according  to  the  agreement  and 
accepted  by  the  seller,  it  was  held,  that  a  present  interest  to 
the  timber  passed  at  once  to  F.5 

it  is  liable  to  be  defeated,  if  he  becomes  insolvent  before  he  obtains  pos- 
session." See,  also,  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504;  Parker  v. 
Rawlings,  4  Bing.  280 ;  Cowper  v.  Andrews,  Hobart,  41 ;  Atkinson  v. 
Barnes,  Lofft,  325 ;  N.  Y.  Firemen's  Co.  v.  De  Wolf,  2  Cowen,  56 ;  Post, 
§  403 ;  Conway  v.  Bush,  4  Barbour  (S.  C.),  125,  McDonald  v.  Hewett,  15 
Johns.  349;  Coil  v.  Willis,  18  Ohio,  28;  [Kelly  v.  Upton,  5  Duer,  336; 
Fleemanv.  McKean,  25  Barbour,  474;  Whitcombv.  Hungerford,  42  Id.  177  ; 
Pierson  v.  Hoag,  47  Id.  244  (1866)] .  On  the  other  hand,  payment  cannot 
be  demanded  until  delivery,  unless  by  express  agreement.  Chapin  v. 
Potter,  1  Hilton  (N.  Y.),  366,  376. 

1  Jackson  v.  Jacob,  3  Bing.  N.  C.  869  ;  Arnold  v.  Delano,  4  Gushing,  33. 

2  Reader  v.  Knatchball,  5  T.  R.  218,  n. ;  Post,  §  388,  398. 

3  Benedict  v.  Field,  16  N.  Y.  595 ;  Roget  v.  Merrit,  2  Caines,  117.     But 
where,  upon  such  a  contract,  delivery  of  the  goods  has  been  made,  the  seller 
has  no  remedy  but  to  accept  the  note.     Des  Arts  v.  Leggett,  16  N.  Y.  582. 

4  2  Kent,  Comm.  496 ;  Haswell  v.  Hunt,  cited  5  T.  R.  231  ;   Harris  v. 
Smith,  3  Serg.  &  Rawle,  20 ;  Chapman  v.  Lathrop,  6  Cowen,  110. 

5  Warren  v.  Leland,  2  Barbour  (S.  C.),  613. 
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§  304.  Delivery  is  either  actual  or  constructive,  or  is  abso- 
lute or  conditional.  An  actual  delivery  is  a  manual  transfer 
of  the  commodity  sold  to  the  vendee,  and  operates^  to  transfer 
the  title  in  all  cases,  unless  it  be  made  upon  a  condition,  which 
prevents  such  a  consequence.  An  actual  delivery  involves  a  con- 
sideration of  the  person  to  whom  goods  are  to  be  delivered,  and 
the  place  where,  and  the  time  when,  they  are  to  be  delivered. 

§  305.  And,  in  the  first  place,  as  to  the  person.  It  is  not 
necessary,  that  the  delivery  should  be  to  the  buyer  personally, 
so  that  the  goods  come  to  his  "  corporal  touch  ; "  but  it  will 
be  sufficient,  if  they  be  delivered  to  any  accredited  agent,  or 
servant  of  the  vendee,  or  any  third  person  designated  by  him 
as  the  person  who  should  receive  them.1  The  delivery  to  an 
agent  or  servant  should,  however  be  so  complete,  as  to  create 
a  liability  on  the  part  of  the  agent  or  servant  to  the  vendee ; 
and  a  delivery  made  without  due  care  and  diligence,  and  to 
an  irresponsible  or  improper  person,  will  not  be  sufficient.2 
The  delivery  should  be  made,  either  according  to  the  mode 
prescribed  in  the  agreement ; 3  or,  in  the  absence  of  any  agree- 
ment, as  to  the  person  or  mode  in  which  they  should  be 
delivered,  the  seller  should  follow  the  most  usual  and  con- 
venient practice,  so  as  to  give  the  buyer  the  benefit  of  every 
security,  which  he  could  reasonably  expect.4  He  should, 

1  Bull  v.  Sibbs,  8  T.  R.  328 ;  Blakey  v.  Dinsdale,  Cowp.  664 ;  Vale  v. 
Bayle,  Cowp.  294 ;  Button  v.  Solomonson,  3  Bos.  &  Pul.  582  ;  Copeland  v. 
Lewis,  2  Stark.  33 ;    1  Bell,  Illust.  p.  108 ;   Bell  on  Sales,  85,  86 ;    Leeds 
v.  Wright,  3  Bos.  &  Pul.  320 ;  Dixon  v.  Baldwin,  5  East,  175 ;  Anderson  v. 
Hodgson,  5  Price,  630 ;  King  v.  Meredith,  2  Camp.  639 ;    Swain  v.   Shep- 
herd, 1  Mood.  &  R.  223 ;    Kohde  v.  Thwaites,  6  Barn.  &  Cres.  688 ;  Wing 
v.  Clark,  24  Maine,  366 ;  2  Kent,  Comm.  499. 

2  Buckman  v.  Levi,  3  Camp.  414 ;  2  Kent,  Comm.  499  ;  Bell  on  Sales,  89  ; 
Clarke  v.  Hutchins,  14  East,  475  ;  Alexander  v.  Gardner,  1  Bing.  N.  C.  671. 

3  If  the  parties  live  at  a  distance  from  each  other,  and  the  goods  are  to 
be  sent  by  the  seller,  he  should  follow  the  special  directions  of  the  purchaser, 
if  he  gives  any,  as  to  the  mode  of  sending.    See  Vale  w.  Bayle,  Cowper,  294. 

4  Copeland  v.  Lewis,  1  Stark.  N.  P.  C.  33 ;    Harwood  v.  Lester,  3  Bos. 
&  Pul.  617 ;  Buckman  v.  Levi,  3  Camp.  414;  2  Kent,  Comm.  499 ;   Cothay 
v.  Tute,  3  Camp.  129 ;  Clarke  v.  Hutchins,  14  East,  475 ;    Bell  on  Sales, 
89 ;  Huxham  v.  Smith,  2  Camp.  21. 
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therefore,  where  they  are  consigned  from  a  distance,  employ 
proper  diligence  in  informing  the  vendee  of  the  consignment ; 
and,  if  it  be  customary  among  merchants,  for  the  seller  to 
insure  similar  shipments,  or  if  such  have  been  the  uniform 
course  of  dealing  between  the  parties,  he  is  bound  to  insure  ;  but 
the  proof  of  such  custom  is  on  the  vendee.1  Of  course,  if  there 
be  any  specific  agreement  to  insure,  he  must  conform  to  it. 

§  306.  So,  also,  a  delivery  to  a  common  carrier,  in  the  usual 
course  of  business,  will  be  a  sufficient  delivery  to  the  vendee  [to 
pass  the  title] ,  although  the  right  of  stoppage  in  transitu  still  re- 
mains in  the  vendor.2  Thus,  a  delivery  by  a  consignor  of  goods, 
on  board  of  a  general  ship,  or  of  a  ship  chartered  by  the  consignee, 
is  a  delivery  to  the  consignee.3  Nor  does  it  matter,  so  far  as  the 
title  is  concerned,  which  party  pays  freight  for  the  goods,  the 
carrier  being  always  considered  as  the  agent  of  the  buyer.4 

1  Copeland  v.  Lewis,  supra ;  Story  on  Agency,  §  190 ;  Smith  v.  Lascelles, 
2  T.  R.  189 ;  2  Kent,  Comm.  500. 

2  Stanton  v.  Eager,  16  Pick.  467.     [See  Waldron  v.  Romaine,  22  N.  Y. 
368  (I860).] 

3  Inglis  v.  Usherwood,  1  East,  515 ;  Coxe  v.  Harden,  4  East,  211 ;  Fow- 
ler v.  M'Taggart,  7  T.  R.  442 ;  Bothlingk  v.  Inglis,  3  East,  395 ;    Brown  v. 
Hodgson,   2  Campb.  36;    Groning  v.  Mendhara,  5  Maule  &  Selw.  189; 
Ullock  v.  Riddlelin,  Dan.   &  Loyd.  Merc.  Cas.  6.     [See,  also,  Putnam  v. 
Tillotson,  13  Met.  517  ;  Orcutt  v.  Nelson,  1  Gray,  536  ;  Merchant  v.  Chap- 
man, 4  Allen,  362  ;  Hunter  v.  Wright,  12  Allen,  550.] 

4  Button  v.  Solomonson,  3  Bos.  &  Pul.  584 ;  Vale  v.  Bayle,  Cowp.  294 ; 
King  v.  Meredith,  2  Campb.  639  ;  Swain  v.  Shepherd,  1  Mood.  &  Rob.  223 ; 
Eng.  Law  Mag.  Vol.  4,  p.  357.  See  Coates  v.  Chaplin,  2  Gale  &  Davidson, 
552;    S.  C.,  3  Q.  B.  483  [Felthouse  v.  Bindley,  11  C.  B.  (N.  S.)  869]; 
Ranny  v.  Higby,  5  Wis.  62.     If  goods  are  ordered  by  a  person  —  although 
they  are  to  be  selected  by  the  vendor  —  which  are  to  be  delivered  to  a  com- 
mon carrier,  to  be  sent  to  the  party  ordering  them,  the  moment  the  goods, 
which  have  been  selected  in  pursuance  of  the  order,  are  delivered  to  the 
carrier,  the  carrier  becomes  the  agent  of  the  vendee ;    and  such  delivery 
amounts  to  a  delivery  to  the  vendee,  so  as  to  place  the  goods  at  his  risk ; 
and  even  if  the  goods  be  lost  in  the  course  of  the  conveyance,  the  vendee 
must  pay  the  price,  although  the  particular  mode  of  carriage  adopted  was 
not  chosen  by  him.     Wait  v.  Baker,  2  Exch.  1,  7;   Johnson  v.  Dodge,  2 
Mees.  &  W.  653,  656;  Woolsey  v.  Bailey,  7  Foster  (N.  H.),  217;  Dawes 
v.  Peck,  8  T.  R.  330;  Cooke  v.  Ludlow,  2  New  R.  119;   Putnam  v.  Tillot- 
son, 13  Metcalf,  517 ;  Stanton  v.  Eager,  16  Pick.  467 ;  2  Kent,  Comm.  499 ; 
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In  case  of  loss  or  injury  of  the  goods,  while  in  the  hands  of 
the  carrier,  the  buyer  alone  will  be  entitled  to  an  action 
against  him,1  unless  the  freight  be  paid  by  the  seller,  and  the 
carrier  has  contracted  to  be  liable  to  him,  or  unless  the  seller 
retains  a  property  in  the  goods  either  general  or  special,  in 
which  cases  the  latter  may  bring  an  action  for  non-delivery.2 
Of  course,  if  the  seller  expressly  assume  the  responsibility  of 
carrying  the  goods,  he  must  bear  the  loss,  if  they  be  destroyed 
or  injured.3 

§  307.  Secondly,  as  to  the  place  where  goods  must  be  deliv- 
ered. By  the  Common  Law,  a  distinction  obtains,  in  regard 
to  the  delivery  of  portable  goods,  Between  a  contract  of  sale 
and  a  contract  to  pay  an  existing  debt  in  specific  articles.4 
In  the  latter  class  of  cases,  if  a  place  be  specially  appointed, 
in  which  the  delivery  shall  be  made,  or  be  implied  from  ,the 
usage  of  trade,  or  from  the  previous  course  of  dealing  between 
the  parties,  or  from  the  nature  of  the  commodity,  delivery 
must  be  made  accordingly.5  But,  if  no  place  be  either  ex- 
pressly or  impliedly  appointed,  it  is  the  duty  of  the  debtor  to 
request  the  creditor  to  appoint  a  reasonable  place,  and  the 
creditor  must,  thereupon,  appoint  a  proper  place.  If,  however, 
he  do  not,  the  debtor  may  then  designate  some  place  which  is 

*»  Summeril  v.  Elder,  1  Binney,  106 ;  Fragano  v.  Long,  4  Barn.  &  Ores.  219 ; 
Ludlow  v.  Browne,  1  Johns.  15.  When  a  delivery  to  a  common  carrier  will 
be  a  sufficient  delivery  and  acceptance  to  satisfy  the  statute  of  frauds,  see 
ante,  §  276. 

1  Dawes  v.  Peck,  8  T.  R.  330 ;  Dutton  v.  Solomonson,  3  Bos.  &  Pul.  584 ; 
Chitty  on  Contr.  (ed.  1860)  535  ;    Potter  v.  Lansing,  1  Johns.  215  ;    Mcln- 
tyre  v.  Browne,  1  Johns.  15 ;    Mad.,  Ind.  &  Peru  R.R.  Co.  v.  Whitesel,  11 
Ind.  55.     [See  Coombs  v.  Bristol  &  Exeter  Railway,  3  H.  &  N".  1,  501.] 

2  Davis    v.  James,   4  Burr.  2680;    Chitty  on  Contr.   (ed.   1860)   535; 
Moore  v.  Wilson,  1  T.  R.  659  ;    Price  v.  Powell,  3  Comstock,  322 ;    Coates 
v.  Chaplin,  3  Q.  B.  483.     [Mead  v.  Southwestern  Railway  Co.  18  Weekly 
Rep.  735  (1870).] 

3  Stephenson  v.  Hunt,  1  Moore  &  P.  357 ;  S.  C.,  4  Bing.  476 ;   Duff  v. 
Budd,  3  Ball  &  Beat.  177;    S.  C.,  6  Moore,  469;  Vale  v.  Bayle,  Cowp. 
294 ;  Goodwyn  v.  Douglass,  1  Cheves,  Law  &  Eq.  (S.  Car.)  174. 

4  See  2  Kent,  Comm.  506 ;  Barr  v.  Myers,  3  Watts  &  S.  295. 
6  Bourne  v.  Gatliffe,  7  Mann.  &  Gr.  850,  865. 
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reasonable,  giving  notice  thereof  to  the  creditor,  and  a  tender 
•at  such  place  will  be  good.1  The  place,  however,  must  be 
reasonable  and  proper,  and  neither  party  can  appoint  a  place 
so  remote  or  inconvenient  as  to  render  the  cosf  of  transpor- 
tation unreasonably  great.2  If  the  debtor,  upon  making  a 
tender  at  the  time  and  place  appointed,  find  no  one  ready  to 
receive  them ;  or,  if  the  vendee  or  his  agent  refuse  to  receive 
them,  he  may  mark  them  and  set  them  aside,  and  this  will  be 
sufficient,  in  the  absence  of  any  express  or  implied  contract  to 
the  contrary,  to  discharge  the  debt,  and  to  pass  the  title  to  the 
creditor.3  If,  however,  the  debtor  choose  to  retain  the  goods 
in  his  own  possession,  he  holds  them  as  bailee  of  the  creditor 
and  at  the  risk  and  expense  of  the  latter.4  So,  also,  if  the 
goods  be  of  a  perishable  nature,  the  debtor  may  sell  them  on 
account  of  the  creditor,  and  he  will  be  only  accountable  for 

1  Co.  Litt.  210  b ;  Aldrich  v.  Albree,  1  Greenl.  120 ;  Bixby  v.  Whitney, 
5  Greenl.  192 ;  Currier  v.  Currier,  2  N".  Hamp.  75 ;  Chipman's  Essay  on 
Law  of  Contracts,  25,  26 ;  Goodwin  v.  Holbrook,  4  Wendell,  380 ;  Pothier, 
Traite  des  Obligations,  n.  512  ;  Howard  v.  Miner,  20  Maine,  325  ;  2  Greenl. 
Ev.  §  610 ;  Miles  v.  Roberts,  34  N.  Hamp.  254,  255 ;  Musselman  v.  Stoner, 
31  Penn.  State,  265;  Mallory  v.  Grant,  4  Chandler  (Wis.),  143;  Roberts  v. 
Beatty,  2  Penn.  71 ;  Peck  v.  Hubbard,  11  Vermont,  612.     In  Vermont  and 
New  York,  however,  portable  goods  must  be  delivered  at  the  domicile  of 
the  creditor ;  and  the  rule  of  the  text  only  applies  to  bulky  or  ponderous 
goods.     2  Kent,  Comm.  507  ;  Goodwin  v.  Holbrook,  4  Wendell,  377. 

2  2 'Kent,  Comm.  508. 

3  Co.  Litt.  207  a;  Peytoe's  case,  9  Rep.  79  a;  Smith  v.  Loomis,  7  Conn. 
110;  Garrard  v.  Zachariah,  1  Stew.  Ala.  272;    Savary  v.  Goe,  3  Wash.  C. 
C.  140;   Robinson  v.  Batchelder,  4  N.  Hamp.  46;    Lamb  v.  Lathrop,  13 
Wendell,  95;    Chitty  on  Contr.   (ed.  1860)  903,  904;    Case  v.   Greene,  5 
Watts,  262 ;    Brown  v.  Berry,  14  N.  Hamp.  459 ;  Curtiss  v.  Greenbanks, 
24  Vermont,  536  ;  Des  Arts  v.  Leggett,  16  N".  Y.  582 ;  Bronson  v.  Wiman, 
4  Selden,  182.     In  order  to  have  this  effect  the  goods  must  be  separated, 
designated,  and  set  apart,  so  that  the  creditor  may  distinguish  them  from  all 
others.     Smith  v.  Loomis,  supra  ;  Veasey  v.  Harmony,  7  Greenl.  91 ;    Wy- 
man  v.  Winslow,  2  Fairf.  398 ;    Leballister  v.  Nash,  24  Maine,  316  ;  Cherry 
v.  Newby,  11  Texas,  457. 

4  2  Kent,  Comm.   508;    Mason  v.  Briggs,   16  Mass.  453;    Bailey  v. 
Simonds,  6  N.  Hamp.  159. 
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the  net  proceeds  in  respect  to  his  debt.1  But  where  a  note  is 
given  to  be  paid  in  specific  articles,  and  no  time  and  place  of 
payment  are  appointed,  the  law  implies  that  the  note  is  pay- 
able on  demand,  and  demand  must,  therefore,  be  made  of 
the  debtor  at  his  domicile,  or  place  of  business.2  So,  also,  the 
same  rule  holds  where  an  agreement  is  made  to  pay  a  debt  in 
specific  articles,  when  demanded.3 

§  308.  In  a  contract  of  sale,  if  no  place  of  delivery  be 
agreed  upon,  the  articles  sold  must  be  delivered  at  the  place 
where  they  are  at  the  time  of  the  sale  ;  unless  some  other 
place  is  required  by  the  nature  of  the  articles,  or  by  the  usage 
of  trade,  or  the  previous  course  of  dealing  between  the  parties, 
or  is  to  be  inferred  from  the  general  circumstances  of  the  case.4 
The  seller  cannot,  without  just  cause,  remove  the  goods  from 
the  place  where  they  are  bought,  to  another  place  where  the 
vendee  will  be  subjected  to  greater  trouble  and  expense  in 
possessing  himself  of  them  ;  and  if  he  do  so,  he  will  be  bound 
to  indemnify  the  buyer  therefor.5  If,  however,  a  place  of  de- 
livery be  agreed  upon,  the  vendee  is  not  bound  to  accept  a 

1  Chipman's  Essay  on  Contracts  ;  2  Kent,  Comm.  508,  509. 

2  Lobdell  v.  Hopkins,  5  Cow.  514;    Minor  v.  Mitchie,  1  Walk.  Miss.  24; 
Mason  v.  Briggs,  16  Mass.  453  ;    Scott  v.  Crane,  1  Conn.  255  ;    Higgins  v. 
Emmons,  5  Conn.  76;    Slingerland  v.  Morse,  8  Johns.  474;    Roberts  v. 
Beatty,  2  Penn.  65;  2  Kent,  Comm.  508;  Miles  v.  Roberts,  34  N.  Hamp. 
254 ;  M'Killip  v.  M'Killip,  8  Barbour,  552 ;  Vance  v.  Bloomer,  20  Wendell, 
196  ;  Montjoy  v.  Adair,  1  Smith,  96  ;  Bosworth  v.  Frankberger,  15  Illinois, 
508 ;    Dunn  v.  Marston,  34  Maine,  379,  382 ;    Bronson  v.  Gleason,  7  Bar- 
bour, 472. 

3  Lobdell  i).  Hopkins,  supra;  Higgins  v.  Emmons,  5  Conn.  76. 

4  2  Kent,  Comm.  505 ;  Goodwin  v.  Holbrook,  4  Wendell,  380 ;  Pothier, 
Traite  des  Obligations,  Nos.  512,  513 ;  Code  Napoleon,  No.  1609 ;  7  Toul- 
lier,  Droit  Civil  Frangais,  No.  90 ;  Miles  v.  Roberts,  34  N.  Hamp.  253,  254 ; 
Rice  v.  Churchill,  2  Denio,  145 ;  Craft  v.  Hurtz,  11  Miss.  109 ;  Jacoby  v. 
Schwartzwelder,  1  Bibb,   430;    Middlesex  Co.  v.  Osgood,  4  Gray,  447; 
Lucas  v.  Nichols,  5  Gray,  309 ;  Bronson  v.  Gleason,  7  Barbour,  472 ;  Field 
v.  Runk,  2  N.  J.  525;    Barr  ».  Myers,   3  Watts  &  S.  299;    Chitty  on 
Contr.  (ed.  1860)  897,  898;   [Smith  v.  Gillett,  50  Illinois,  290  (1869).] 

5  Pothier,  Contrat  de  Vente,  No.  52. 
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tender  of  the  goods  made  in  any  other  place,  nor  is  the  vendor 
bound  to  make  a  tender  elsewhere.1  Where  the  purchaser  is, 
by  the  terms  of  the  contract,  to  designate  a  place  of  delivery, 
the  seller  is  bound  to  be  ready  to  make  delivery  at  the  place 
designated.  If  the  purchaser  omits  to  designate  the  place, 
the  seller  is  guilty  of  no  breach  of  contract,  if  the  articles  are 
ready  for  delivery  at  the  time  fixed  by  the  contract.2 

§  309.  Where  goods  are  sold  to  be  delivered  to  the  con- 
signee at  a  particular  place,  and  are  sent  by  ship,  a  delivery  at 
the  wharf  is  not  sufficient  unless  notice  be  previously  given 
to  the  consignee  of  their  arrival,  and  sufficient  time  be  allowed 
to  enable  him  to  receive  and  remove  them,  —  even  although, 
according  to  the  terms  of  the  particular  contract,  a  delivery  at 
such  place  with  proper  notice,  would  be  sufficient.3  But,  where 
the  contract  of  sale  does  not  contemplate  any  sending  of  the 
goods  to  the  buyer,  the  seller  is  not  bound  to  give  notice  that 
they  are  ready  for  delivery,  but  in  an  action  of  assumpsit  for 
the  price,  it  is  sufficient  for  him  to  aver,  that  he  was  ready 
and  willing  to  deliver  them.4 

§  310.  Thirdly,  as  to  the  time  when  delivery  should  be  made. 
If  any  time  be  agreed  upon,  and  the  vendor  fail  to  comply 
with  the  agreement,  the  vendee  will  not  be  bound  to  accept, 
if  a  compliance  with  the  terms  in  respect  of  time  be  an  essen- 
tial consideration  of  the  bargain.5  So,  also,  if,  by  the  neglect, 

1  Pothier  distinguishes  in  this  respect  between  contracts  for  a  thing  cer- 
tain, as  for  all  the  wine  in  the  vintage  of  the  vendor,  and  contracts  for  a 
thing  indeterminate,  as  for  a  pair  of  gloves,  or  a  certain  quantity  of  wine 
or  corn.     In  the  former  case,  the  delivery  should  be  made  at  the  place 
where  the  commodity  sold  is  at  the  time  of  the  sale.     In  the  latter  case,  the 
commodity  should  be  delivered  at  the  vendee's  place  of  residence,  unless 
the  parties  live  near  each  other,  and  the  thing  is  portable.     Pothier,  Traite 
des  Obligations,  Nos.  512,  513. 

2  Lucas  v.  Nichols,  5  Gray,  309,  311. 

3  Bourne  v.  Gatliffe,  7  Mann.  &  Gr.  850 ;  11  C.  &  F.  45. 

4  Boyd  v.   Lett,  1  Mann.  &  Gr.  N.  S.  222;   Jackson  v.   Allaway,  6 
Mann.  &  Gr.  942;  S.  C.,  7  Scott,  N.  R.  875;   Middlesex  Co.  v.  Osgood, 
4  Gray,  447. 

6  Hipwill  v.  Knight,  1  Younge  &  Coll.  415 ;  Coslake  v.  Till,  1  Russ.  376  ; 
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or  refusal,  or  inability  of  the  vendor  to  deliver  the  goods  sold 
at  the  agreed  time,  the  vendee  suffer  injury,  he  will  be  entitled 
to  damages  therefor  ;  as,  if  the  goods  be  bought  to  sell  again, 
and  their  market  value  falls  between  the  time  when  they 
should  have  been  delivered  and  when  they  are  actually  de- 
livered. So,  also,  where  a  certain  number  of  barrels  of  flour 
were  sold,  to  be  delivered  on  a  certain  day,  the  purchasers 
intending  to  ship  it  on  board  a  certain  vessel,  and  the  flour 
was  not  offered  until  after  it  had  become  necessary  to  load  the 
vessel,  it  was  held,  that  the  vendee  was  not  bound  to  accept 
it.1  Time  is  not,  however,  ordinarily  deemed  to  go  to  the  es- 
sence of  a  contract,  unless  it  is  so  expressly  treated  by  the 
parties,  or,  unless  it  naturally  follows  from  the  circumstances 
of  the  case.2  And  a  mere  neglect  to  deliver,  at  the  agreed 
time,  will  not,  ordinarily,  entitle  the  vendee  to  object  to  the 
contract  unless  it  works  some  injury.3  So,  also,  the  failure 
of  a  party  to  a  contract  to  complete  it  within  the  time  limited 
thereby  will  not  prevent  him  from  recovering  upon  a  sub- 
sequent performance  of  the  agreement,  if  the  delay  were 
assented  to  by  the  other  party.4  Yet,  although  time  be  not  of 
the  essence  of  the  contract,  upon  an  unreasonable  delay  on 
the  part  of  the  vendor  to  comply  with  his  contract,  the  vendee 
would  be  authorized,  upon  giving  notice,  to  rescind  the  con- 
tract.5 Where  the  contract  is  to  deliver  goods  on  or  before 

Winshurst  v.  Deeley,  2  Com.  B.  253 ;  2  Story,  Eq.  Jurisp.  §  776,  and  cases 
cited.  The  same  rule  obtains  in  fhe  French  law,  except  in  cases  of  inability. 
Pothier,  Contrat  de  Vente,  No  49  a. 

1  Suydam  v.  Clark,  2  Sandf.  (S.  C.)  133. 

2  2  Story,  Eq.  Jurisp.  §  776;    Paton  v.  Rogers,  1  Ves.  &  Beam.  351; 
Thomas  v.  Dering,  1  Keen,  729,  743,  747 ;  Voorhees  v.  De  Meyer,  2  Bar- 
hour  (S.  C.),  37. 

3  Ibid. 

4  Smith  v.  Gugerty,  4  Barbour  (S.  C.),  614. 

5  Benson  v.  Lamb,   9  Beav.  502.      If  the  goods  are  to  be  delivered 
when  requested,  there  must  be  a  special  or  actual  request  to  deliver,  before 
the  vendor  can  be  sued  for  non-delivery ;  unless  he  has  incapacitated  him- 
self from  delivering  them,  by  reselling  or  the  like.     Chitty,  Contr.   (ed. 
1860)  467  ;  Bowdell  v.  Parsons,  10  East,  359  ;  Amory  v.  Broderick,  5  Barn. 
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a  certain  day,  the  purchaser  is  bound  to  accept  them,  if  they 
are  tendered  to  him  at  such  a  time  on  that  day  as  will  admit 
of  their  being  examined  by,  and  completely  delivered  to  him 
before  midnight.1  [If  the  contract  be  to  deliver  within  certain 
periods  of  time,  at  the  buyer's  option,  he  should  notify  the 
vendor  of  his  election,  before  the  latter  can  be  in  default  for 
non-delivery.2] 

§  311.  In  the  next  place,  as  to  symbolic  and  constructive 
delivery.  .  Where  goods  are  ponderous  or  bulky,3  or  cannot 
conveniently  be  delivered  manually,4  or  where  they  are  not  in 
the  personal  custody  of  the  vendor,  the  law  does  not  require 
an  actual  delivery  thereof,  but  only  that  they  should  be  put 

&  Aid.  712  ;  Squier  v.  Hunt,  3  Price,  68 ;  Hochster  v.  De  la  Tour,  2  El.  & 
Bl.  678. 

1  Startup  v.  Macdonald,  6  Man.   &  Gr.  593  (in  error),  reversing  the 
judgment  of  Com.  B.  in  same  case,  2  Man.  &  Gr.  395;  2  Scott,  N.  R.  485. 
In  this  case  (6  Man.  &  Gr.  622)  Alderson,  B.,  said:  *'  The  general  rule,  I 
conceive,  is,  that  wherever,  in  cases  not  governed  by  particular  customs  of 
trade,  the  parties  oblige  themselves  to  the  performance   of  duties  within  a 
certain  number  of  days,  they  have  till  the  last  minute  of  the  last  day,  to 
perform  their  obligation.     The  only  qualification,  that  I  am  aware  of,  to  this 
rule  is,  that  in  acts  requiring  time  in  order  that  they  may  be  completely  per- 
formed, the  party  must,  at  all  events,  tender  to  do  the  act,  at  such  a  period 
before  the  end  of  the  last  day,  as,  if  the  tender  be  accepted,  will  leave  him 
sufficient  time  to  complete  his  performance  before  the  end  of  that   day.     In 
the  case  of  a  mercantile  contract,  however,  the  opposite  party  is  not  bound 
to  wait  for  such  tender  of  performance  beyond  the  usual  hours  of  mercantile 
business,  or  at  any  other  than  the  usual  place  at  which  the  contract  ought  to 
be  performed.     The  party,  therefore,  who  does  not  make  his  tender  at  that 
usual  place,  or  during  those  usual  hours,  runs  a  great  risk  of  not  being  able 
to  make  it  at  all.     In  this  case  the  plaintiffs  have  had  the  good   fortune  to 
meet  with  the  defendant,  and  to  make  a  tender  to  him  in  sufficient  time. 
And  I  think,  under  these  circumstances,  that  the  defendant  was  bound  to 
accept  the  goods,  and  is  liable  in  damages  for  not   accepting  them."     See, 
also,  the  opinion  of  Parke,  B.,  in  the  same  case. 

2  [Colvin  t>.  Weedman,  50  Illinois,  311  (1869).] 

3  [See  Dixon  v.  Buck,  42  Barb  our,  70 ;  Patrick  v.  Meserve,  18  N.  Hamp. 
300.] 

4  Leisherness  v.  Berry,  38  Maine,  80,  83  ;  Boynton  v.  Veazie,  24  Maine, 
286  ;  2  Kent,  Comm.  500,  501 ;  Jewett  v.  Warren,  12  Mass.  300  ;  Gibson  v. 
Stevens,  8  Howard,  384 ;  Calkins  v.  Lockwood,  17  Conn.  154. 
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under  the  absolute  power  of  the  vendee  ;  or  that  his  authority 
as  owner  should  be  formally  acknowledged ;  or  that  some  act 
should  be  done  typical  of  a  surrender  of  them  on  the  one  side, 
and  of  an  acceptance  of  them  on  the  other.  The  transference 
of  any  article,  which  is  a  symbol  or  evidence  of  ownership ;  or 
the  assertion  of  complete  authority  on  the  part  of  the  vendee 
by  acts  consistent  only  with  ownership,  and  assented  to  by 
the  vendor,  constitutes  a  sufficient  constructive  delivery.1 
Thus,  the  delivery  of  the  key  of  a  warehouse,  containing  the 
goods  sold  ;  2  or  of  the  receipt,  ticket,  sale-note,  dock-warrant, 
certificate,  bill  of  parcels,  or  other  usual  type  and  evidence  of 
title  to  goods  in  the  situation  of  those  sold,  will  be  a  sufficient 
symbolic  delivery  of  them  to  pass  the  title.3  So,  also,  the  de- 


1  Chaplin  v.  Rogers,  1  East,  192 ;  Blenkinsop  ».  Clayton,  1  Moore,  328 ; 
2  Kent,  Comra.  500,  et  seq. ;  Vining  v.  Gilbreth,  39  Maine,  496  ;    Ricker  v. 
Cross,  5  N.  Hamp.  571 ;    Montgomery  v.  Hunt,  5  California,   226 ;    Boyn- 
ton  v.  Veazie,  24  Maine,  286.     In  order  to  make  a  good  symbolical  delivery, 
the  article  delivered  must  have  been  intended  as  a  symbol  of  the  transfer  of 
the  title  in  the  property  sold.     Clark  v.  Draper,  19  N.  Hamp.  419 ;    Cart- 
wright  v.  Phoenix,  7  California,  281. 

2  Packard  v.  Dunsmore,  11  Gushing,  282  ;  Ross  on  Vendors  (1st  ed.)  11, 
55  ;  Wilkes  v.  Ferris,  5  Johns.  335  ;    Chappel  v.   Marvin,  2  Aikens,  79  ;  2 
Kent,  Comm.  500.     In  Vining  v.  Gilbreth,  39  Maine,  496,  delivery  of  the 
key  of  a  shop  built  on  the  land  of  a  third  person,  and,  therefore,  under  the 
circumstances  personal  property,  was  held  to  pass  the  title,  though  the  de- 
livery of  the  key  was  made  at  a  distance  from  the  shop.     This  was  put  upon 
the  ground,  that  it  was  as  complete  a  delivery  as  the  subject-matter  reason- 
ably admitted.     The  purchaser  in  this  case  kept  the  key  about  an  hour,  and 
then  handed  it  back  to  the  seller. 

3  Chaplin  v,  Rogers,  1  East,  192  ;  Searle  v.  Keeves,  2  Esp.  598  ;  Harman 
v.  Anderson,  2  Camp.   243;  Wilks  v.  Ferris,   5  Johns.  335;    Atkinson  v. 
Maling,  2  T.  R.  462  ;  Hodgson  v.  Le  Bret,  1  Camp.  233 ;  Manton  v.  Moore, 
7  T.  R.  67 ;  Hollingsworth  v.  Napier,  3  Caines,  182 ;    Pleasants  v.  Pendle- 
ton,  6  Randolph,  473 ;  Bentall  v.  Burn,  3  Barn.  &  Cres.  423 ;  Van  Blunt  v. 
Pike,  4  Gill,  270 ;  Adams  v.  Foley,  4  Iowa,  44 ;  Chapman  v.  Searle,  3  Pick. 
38 ;  2  Kent,  Comm.  500 ;  Tuxworth  v.  Moore,  9  Pick.  347,  349 ;  Whitaker 
v.  Sumner,  20  Pick.  405  ;    Pratt  v.  Parkman,  24  Pick.  46,  47  ;    Mitchell  v. 
McLean,  7  Florida,  329 ;    Horr  v.  Barker,  8  California,  609 ;    Glasgow  v. 
Nicholson,  25  Mis.  (4  Jones)  29.     Item  si  quis  merces  in  horreo  repositas 
vendidisset,  simulatque  claves  horrei  tradere  emptori,  transferret  proprie- 
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livery  of  the  grand  bill  of  sale  will  pass  the  title  to  a  vessel  at 
sea ; 1  or  the  assignment 2  of  the  bill  of  lading  will  transfer  the 
property  in  goods  at  sea,3  no  other  mode  of  delivery  being 
practicable. 

§  311  a.  So,  also,  a  constructive  or  fictitious  delivery  may  be 
made  by  the  doing  of  any  act  expressive  of  an  intention  to  sur- 
render to  the  buyer  the  property  in  the  goods  sold.  Thus,  a 
mere  verbal  order  by  the  vendor  to  a  bailee  in  presence  of  the 
vendee  to  hold  the  goods  sold  to  the  sole  use  of  the  vendee, 
would  be  a  constructive  delivery.  So,  also,  the  cutting  of  the 
spiles  of  wine  casks,4  or  the  affixing  of  particular  marks  to  the 
goods  sold,5  will  be  sufficient  to  vest  the  property  in  the  vendee. 

tatem  mercium  ad  emptorem.  Dig.  Lib.  41,  tit.  1,  art.  9,  §  6.  See,  also, 
Lib.  41,  tit.  2,  art.  1,  §  21.  Pothier,  Traite  de  la  Proprie  e,  N.  200. 

1  Atkinson  v.  Maling,  2  T.  R.  465 ;    2  Kent,  Comm.  501.     The  delivery 
of  a  deed  of  transfer  of  a  vessel  at  sea  passes  the  title  to  the  purchaser, 
subject  only  to  be  defeated  by  his  negligence  in  not  taking  possession  oi  her 
within  a  reasonable  time  after  her  return  to  port.     Joy  v.  Sears,  9  Pick.  4  ; 
Brinley  v.  Spring,  7  Greenl.  241 ;  Gardner  v.  Rowland,  2  Pick.  602  ;  Turner 
v.  Coolidge,  2  Metcalf,  350;   Badlam  v.  Tucker,  1  Pick.  389.     [But  as 
against  a  subsequent  bond  fide  purchaser,  no  title  passes  by  an  oral  sale,  of 
a  yacht  moored  on  the  water,  without  some  delivery  of  the  same.     Veazie 
v.  Somerby,  5  Allen,  289.     And  plucking  a  handful  of  half-grown  grass  and 
delivering  it  to  the  purchaser  in  the  field,  with  an  agreement  that  the  ven- 
dor should  cut  and  cure  it  at  the  proper  time,  at  the  expense  of  the  pur- 
chaser, is  not  a  constructive  delivery  of  the  hay  as  against  a  third  person 
claiming  under  the  same  vendor.     Lamson  v.  Patch,  5  Allen,  586.] 

2  [See  Quintard  v.  Bacon,  99  Mass.  185.] 

3  2  Kent,  Comm.  500 ;  Long  on  Sales  (Rand's  ed.)  69 ;  Pratt  v.  Park- 
man,  24  Pick.  42,  47;  Gibson  v.  Stevens,  8  Howard  (U.  S.),  399,  400; 
Conard  v.  Atlantic  Ins.  Co.,  1  Peters  (U.  S.),  386;  Peters  v.  Ballistier,  3 
Pick.  495.     So  if  the  cargo  of  a  ship  at  sea  be  sold,  a  delivery  of  the  in- 
voice, with  an  assignment  upon  it,  there  being  no  bill  of  lading  in  possession 
of  the  seller,  is  a  symbolical  delivery  of  the  cargo,  and  sufficient  to  transfer 
the  property.     Gardner  v.  Howland,  2  Pick.  509.     See  Stone  v.  Swift,  4 
Pick.  389 ;    Ludwig  v.  Fuller,  17  Maine,  166 ;  GaUop  v.  Newman,  7  Pick. 
283 ;  Smith  v.  Davenport,  34  Maine,  520. 

4  Anderson  v.  Scott,  1  Camp.  235  n. 

6  Stoveld  v.  Hughes,  14  East,  308 ;  Tansley  v.  Turner,  2  Bing.  N.  C. 
151,  155;  S.  C.,  2  Scott,  263;  Squires  v.  Payne,  6  California,  654;  2  Kent, 
Comm.  581.  [See,  also,  Woodford  v.  Patterson,  32  Barbour,  630;  Hall  v. 
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So,  also,  under  an  entire  contract,  a  delivery  of  a  part,  where 
"nothing  beside  remains  for  the  vendor  to  do,  will  be  sufficient 
to  pass  the  title  to  the  whole,1  although  the  vendor  will  not  be 
entitled  to  claim  payment  therefor  until  a  total  delivery,2  and 
although  his  lien  still  remains.3 

§  311  b.  Again,  on  the  same  principle,  where  goods  are 
stored  and  inaccessible  to  the  parties,  a  constructive  delivery 
would  be  sufficient ;  for  the  law  only  requires  such  a  delivery 
as  is  consistent  with  the  nature  and  situation  of  the  thing 
sold.4  Thus,  where  the  vendor,  on  the  sale  of  certain  logs, 
lying  within  a  boom,  took  the  vendor  in  sight  of  them,  and 
showed  them  to  him,  it  was  held  tojbe  a  sufficient  delivery  ;  on 
the  ground  that  no  other  delivery  was  practicable  under  the 
circumstances  ;  and  that-  this  act  was  intended  as  a  delivery  of 
the  logs.5 

Richardson,  16  Md.  396.]  The  selecting  and  marking  of  sheep  in  possession 
of  a  third  party,  who  is  desired  to  retain  possession  of  them  for  the  pur- 
chaser, was  held  to  be  a  sufficient  delivery  to  complete  the  sale  and  pass  the 
property.  Barney  v.  Brown,  2  Vermont,  374 ;  1  Bell,  Com.  Sales,  176.  By 
the  Roman  law  the  affixing  of  a  mark  to  an  article  sold  was  only  considered 
as  a  delivery  when  the  article  was  heavy  and  difficult  to  remove.  When  it 
was  light,  the  mark  was  only  considered  as  a  designation  of  the  particular 
article,  and  did  not  operate  as  a  delivery.  "Si  dolium  signatum  sit  ab 
emptore  Trebatecis  ait,  traditum  id  videri,  Labeo  contra ;  quod  verum  est, 
magis  enim  ne  submutetur  signari  solere,  quam  ut  tradere  turn  videatur." 
Dig.  Lib.  xviii.  tit.  6,  art.  1,  §  2.  But  see  Duvergier,  1  Droit  Civil  Frangais, 
§107. 

1  Hammond  v.  Anderson,  1  New  R.  69 ;  Bunney  v.  Poyntz,  4  Barn.  & 
Adol.  568 ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941 ;  Mills  v.  Hunt,  20 
Wendell,  431 ;  Post,  §  312  ;  Boynton  v.  Veazie,  24"  Maine,  286  ;  Leisher- 
ness  v.  Berry.  38,  Maine,  80. 

,   2  Waddington  v.  Oliver,  2  New  R.  61 ;  Champion  v.  Short,  1  Camp.  53 ; 
Bell  on  the  Law  of  Sales,  p.  83 ;    Walker  v.  Dixon,  2  Starkie,  281. 

*  Miles  v.  Gorton,  3  Cromp.  &  Mees.  504 ;  Holderness  v.  Shackles,  8 
Barn  &  Cres.  612 ;  Payne  v.  Shadbolt,  1  Camp.  527.  See  ante,  §  287. 

4  Anderson  v.  Scott,  1  Camp.  235  n. ;  1  Bell,  Comm.  176 ;    Barney  v. 
Brown,  2  Vermont,  374 ;  Jewett  v.  Warren,  12  Mass.  300 ;  Stephenson  v. 
Clark,  20  Vermont,  624 ;  Boynton  v.  Veazie,  24  Maine,  286 ;  Leisherness 
v.  Berry,  38  Maine,  80,  83. 

5  Jewett  v.  Warren,  12  Mass.  300;    2  Kent,  Comm.  591;   Sanborn  v. 
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§  312.  So,  also,  the  delivery  of  a  sample,  if  it  be  accepted 
as  a  symbolical  delivery  of  the  whole,  or  as  a  part  delivery 
under  an  entire  contract,  will  transfer  the  title  of  the  whole.1 
And  this  is  especially  the  case  where  the  goods  are  ponderous 
or  bulky,  or  where  the  vendor  has  them  not  in  his  personal 
custody,  —  as,  if  they  be  in  the  custody  of  the  officers  of  gov- 
ernment, and  where  they  could  not  be  actually  delivered  until 
the  seller  had  paid  the  duties.2  Ordinarily,  however,  the  deliv- 
ery of  a  sample  will  not  be  a  sufficient  delivery  to  pass  the  title 
to  the  whole  of  the  goods  sold.  So,  also,  the  delivery  to  the 
vendee  of  an  order  on  the  warehouseman,  in  whose  warehouse 
the  goods  solfl  are  stored,  is  sufficient  to  pass  the  title,3  but  not 

Kittredge,  20  Vermont,  632.  In  Hutchiris  v.  Gilchrist,  23  Vermont,  88, 
which  was  the  case  of  a  sale  of  logs,  lying  on  the  land  of  a  third  person, 
the  Court  said,  that  **  it  was  not  necessary,  in  order  to  render  a  sale  of  logs, 
under  such  circumstances,  valid  as  against  the  creditors  of  the  vendor,  that 
there  should  be  a  change  \n  their  situation  ;  and  that  there  might  be  a  change 
in  the  possession  while  the  site  of  the  property  remained  the  same."  See 
Birge  v.  Edgerton,  28  Vermont,  291 ;  Sanborn  v.  Kittredge,  20  Vermont, 
639 ;  Cartwright  v.  Phoenix,  7  California,  281 ;  Mills  v.  Camp,  14  Conn. 
219;  Boynton  v.  Veazie,  24  Maine,  286;  Carter  v.  Willard,  19  Pick.  1,  6; 
Montgomery  v.  Hunt,  5  California,  226 ;  2  Kent,  Comm.  501 ;  Beller  v. 
Block,  19  Ark.  566  ;  May  v.  Tallman,  20  Illinois,  443  ;  [Leonard  v.  Davis,  1 
Black  (U.  S.),  476  (1861)  ;  Thompson  v.  Baltimore,  &c.  Railroad,  28  Md. 
396  (1867)]. 

1  Ante,  §  290.     A  delivery  .of  part  for  the  whole  applies  to  all  the  goods 
embraced  in  the  contract  of  sale,  although  they  happen  to  be  scattered  in 
different  and  distinct  places  :  Shurtleff  v.  Willard,  19  Pick.  202  ;    Phelps  v. 
Cutler,  4  Gray,  137  ;  Bigg  v.  Whisking,  14  Com.  B.  195  ;  even  if  they  are 
in  the  hands  of  a  person  having  a  lien  upon  them :  Legg  v.  Willard,  17  Pick. 
140;    or  the  sale  is  by  auction:   Mills  v.  Hunt,  17  Wendell,  333.      The 
question  whether  a  delivery  of  part  was  intended  for  the  whole  is  one  for  the 
jury  to  decide.     Pratt  v.  Chase,  40  Maine,  269. 

2  Hinde  v.  Whitehouse,  7  East,  558.     So  where  there  is  a  sale  of  property 
under  attachment  and  in  the  hands  of  the  officer,  and  the  purchaser  of  it 
from  the  debtor  cannot  receive  an  actual  possession,  a  symbolical  delivery 
of  it  will  be  sufficient.     Wheeler  v.  Nichols,  32  Maine,  233 ;   Whipple  v. 
Thayer,  16  Pick.  25 ;  Mitchell  v.  Cunningham,  29  Maine,  376  ;  Fettyplace 
tj.  Dutch,  13  Pick.  388. 

3  See  per  Shaw,  C.  J.,  in  De  Wolf  v.  Gardner,  12  Cushing,  25 ;  Gibson 
v.  Stevens,  8  Howard,  384. 
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to  destroy  the  special  interest  or  lien  of  the  vendor,  where  by 
course  of  dealing  the  goods  are  to  remain  in  the  warehouse 
until  paid  for.1  For  the  lien  remains  so  long  as  the  vendor  re- 
tains a  special  claim,  or  right  to  retain  the  goods,  until  a  certain 
condition  is  performed :  or  until,  under  other  circumstances, 
the  warehouseman  agrees  to  hold  the  goods  as  bailee  of  the 
vendee.  And  the  same  rule  would  hold  if  the  goods  were  in 
the  warehouse  of  the  vendor,  and  the  vendee  should  pay  rent 
therefor ;  since  such  a  charge  is  consistent  only  with  owner- 
ship in  the  vendee,  although  it  may  not  necessarily  indicate  an 
absolute  right  of  possession.2  And  in  general,  it  may  be  said, 
that  if  the  intention  of  the  parties  to  pass  the  property,  whether 
absolute  or  special,  in  certain  ascertained  chattels,  is  estab- 
lished, and  they  are  placed  in  the  hands  of  a  depositary,  no 
matter  whether  such  depositary  be  a  common  carrier,  or  ship- 
master, employed  by  the  consignor,  or  a  third  person,  and  the 
chattels  are  so  placed  on  account  of  the  person,  who  is  to  have 
that  property,  and  the  depositary  assents,  it  is  enough  ;  and  it 

1  Dodsley  v.  Varley,  '12  Adol.  &  El.  632.     See  ante,  §  289 ;  Searle  v. 
Reeves,  1  Esp.  N.  P.  C.  598 ;  Harman  v.  Anderson,  2  Camp.  243 ;  Graves 
v.  Hepke,  2  Barn.  &  Aid.  131 ;  Legg  v.  Lehman,  8  Blackf.  (Ind.)  148. 

2  Ibid. ;  Bentall  v.  Burn,  3  Barn.  &  Cres.  423 ;  Bloxam  v.  Morley,  4 
Barn.  &  Cres.  952;    Townley  v.  Crump,  4  Adol.  &  El.   58;    Chaplin  v. 
Rogers,  1  East,  192 ;    Blenkinsop  v.  Clayton,  1  Moore,  328 ;    Tempest  v. 
Fitzgerald,  3  Barn.  &  Aid.  680 ;  Carter  v.  Touissant,  5  Barn.  &  Aid.  855. 
And  it  has  recently  been  held,  upon  very  high  authority,  that,  if  a  commission 
merchant,  in  the  usual  course  of  business,  make  advances  to  the  owner  of 
merchandise  stored  in  a  distant  city,  and  receive  from  such  owner,  as  secu- 
rity, the  warehouse  certificate  for  the  property,  and  an  order  thereon  to 
deliver  the  property  to  himself,  the  legal  title  passes  to  the  commission  mer- 
chant, as  security  for  his  advances,  and  the  goods  cannot  be  attached  and 
taken  possession  of,  as  the  property  of  the  former  owner,  who  has  only  an 
equitable  interest  therein,  though  neither  the  warehouseman  nor  the  attach- 
ing creditor  has  notice  of  such  transfer.     Gibson  v.  Stevens,  8  Howard  (U. 
S.),  384.     This  case  was  placed  somewhat  upon  the  nature  of  the  Western 
produce  trade  of  the  United  States,  and  the  customs  and  usages  that  have 
grown  up  respecting  it.     See  per  Shaw,  C.  J.,  in  De  Wolf  v.  Gardner,  12 
Gushing,  25 ;  Hatch  ».  Lincoln,  12  Gushing,  35 ;  Evans  v.  Nichol,  6  Man.  & 
Gr.  614. 
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matters  not  by  what  documents  this  is  effected  ;  nor  is  it  mate- 
rial whether  the  person  who  is  to  have  the  property  be  a  factor 
or  not ;  for  such  an  agreement  may  be  made  with  a  factor,  as 
well  as  any  other  individual.1 

§  312  a.  Where  the  property  at  the  time  of  the  sale  is  in 
the  possession  and  control  of  the  vendee,  the  title  passes  with- 
out any  formal  act  of  delivery.2  Chattels  holden  by  copartners 

1  Per  Parke,  B.,  in  Bryans  v.  Nix,  4  Mees.  &  W.  775,  791.     In  this  case 
it  appeared  that  oats  were  placed  on  a  canal  boat  in  Ireland,  to  be  sent  to 
Dublin,  and  thence  to  the  plaintiffs   at  Liverpool,  and  having  been  thus 
placed  on  board  a  canal  boat  and  a  receipt  given,  that  receipt  was  transmitted 
to  the  plaintiffs,  who  accepted  a  draft  on  the  credit  of  it.     In  another  case  it 
appeared  that  B.  advanced  money  to  A.  upon  A.'s  agreement  to  sell  him 
two  hundred  barrels  of  flour,  of  certain  kinds,  for  which  the  money  was  to 
be,  a  partial  payment.     A.  bought  the  flour  in  Albany  in  his  own  name,  and 
forwarded  it  by  railroad,  deliverable  to  his  own  order  in  Boston,  but  sent 
an  order  to  B.,  addressed  to  the  carrier,  directing  the  delivery  to  be  made 
to  B.     This  order  was  presented  to  the  carrier  by  B.,  and  accepted,  and 
B.  paid  the  freight,  giving  directions   as  to  the  delivery  upon  arrival  of  the 
flour.     The  next  day,  and  while  the  flour  was  on  the  way,  it  was  attached 
as  the  property  of  A. ;  it  was  held  that  there  had  been  a  sufficient  con- 
structive delivery.     Hatch  v.  Lincoln,  12  Gushing,  31 ;  Hatch  v.  Bayley,  12 
Gushing,  27 ;    De  Wolf  v.  Gardner,  12  Gushing,  19,  25,  26.     In  general 
that  act  which  changes  the  control  and  dominion  of  property  after  an  agree- 
ment for  a  sale,  that  which  supersedes  the  power  and  control  of  the  vendor 
and  transfers  it  to  the  vendee,  is  a  good  delivery  to  pass  the  property ; 
such  as  the  delivery  of  the  key  of  the  warehouse:    Wilkes  v.  Ferris,  5 
Johns.  335;    Packard  v.  Dunsmore,  11  Gushing.  282;  transfer  of  a  ware- 
house-keeper's receipt,  notified  or  assented  to  by  the  warehouse-keeper :  Tux- 
worth  v.  Moore,  9  Pick.  347 ;    transfer  of  dock  warrants  for  goods  in  the 
London  dock  warehouses :    Zwinger  v.   Samuda,  7  Taunton,  265.     In  all 
these  cases,  the  ground  is,  that  the  same  person  who  was  the  agent  of  the 
vendor  to  keep,  becomes  the  agent  of  the  vendee  to  keep ;  arid  the  posses- 
sion of  the  agent  is  the  possession  of  the  principal.     Per  Shaw,  C.  J.,  in 
Hatch  v.  Bayley,  12  Gushing,  29  ;  Gardner  v.  Hurland,  2  Pick.  599  ;  Gibson 
v.   Stevens,  8  Howard   (U.  S.),  384;    Williams,  J.,  in  Godts  y.  Rose,   17 
Com.  B.   235,  236.     [See,  also,  M'Cormick  v  Hadden,  37  Illinois,  379  ; 
Carpenter  v.  Clark,  2  Nev.  243.] 

2  Nichols  v.  Patten,  18  Maine,  231 ;    Carrington  v.  Smith,  8  Pick.  419  ; 
Shurtleff  v.  Willard,  19  Pick.  209,  210;  Taylor  v.  Wakefield,  6  El.  &  Bl. 
765;  Chitty  on  Contr.  (ed.  1860)  421;  Lillywhite  v.  Devereux,  15  Mees. 
&  W.  285.     See  Messer  v.  Woodman,  4  Foster  (N.  H.),  172;  [Wells  v. 
Miller,  37  Illinois,  276 ;  Lake  v.  Morris,  30  Conn.  201] . 
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or  tenants  in  common,  are  in  the  possession  of  each  as  well  as 
all ;  and  when  one  sells  to  another,  the  delivery  does  not  so 
much  consist  in  the  actual  tradition  of  the  chattels  from  the 
one  to  the  other,  as  in  the  surrender  and  relinquishment  of  the 
possession  by  the  seller  to  the  purchaser,  thereby  giving  him 
the  absolute  control  of  what  he  before  held  in  common  for  him- 
self and  others.  A  delivery,  therefore,  between  partners  and 
tenants  in  common  is  rather  a  matter  of  form  required  to  per- 
fect the  sale  and  complete  the  transfer,  than  any  substantial 
part  of  the  conveyance.1 

§  312  b.  So,  also,  any  formal  act,  intended  as  a  delivery, 
will  be  sufficient  to  transfer  the  title,  although  the  property  be 
not  touched.  Thus,  where  the  subject  of  sale  was  ninety- 
three  tons  of  iron,  lying  by  itself ;  and  the  parties  met  at  the 
place  where  the  iron  was,  and  agreed  upon  the  price  and  the 
mode  of  payment,  and  they  then  stepped  up  to  the  iron,  and 
the  vendor  said  to  the  vendee,  "  I  deliver  you  this  iron  at  that 
price  ;  "  after  which,  before  the  iron  was  moved,  it  was  claimed 
and  taken  away  by  a  third  person  ;  it  was  held,  that  this  was 
an  actual  delivery  by  the  vendor,  and  a  receiving  by  the  ven- 
dee.2 But  a  mere  transfer  on  the  books  where  the  articles 
were  not  set  aside  or  separated  from  the  bulk,  or  distinguished 
in  any  way  from  the  vendor's  property,  would  not  be  a  suffi- 
cient delivery.3 

§  312  c.  This  species  of  delivery,  also,  was  recognized  in  the 
Roman  law  under  the  title  of  Traditio  longse  manus,  when- 
ever any  thing  was  sold  which,  on  account  of  its  great  size  .and 
weight,  could  not  be  removed,  as  columns,  casks  of  wine,  no 
actual  delivery  was  necessary  ;  the  vendor  could  take  posses- 
sion u  oculis  et  affectu"  4  So,  also,  the  delivery  of  the  keys  of 

1  Morton,  J.,  in  Shurtleffv.  Willard,  19  Pick.  210;  Beaumont  v.  Crane, 
14  Mass.  400;  Turner  v.  Coolidge,  2  Metcalf,  350,  351. 

2  Calkins  v.  Lockwood,  17  Conn.  154 ;  Coe  v.  Bicknell,  44  Maine,  163 ; 
Cartwright  v.  Phoenix,  7  California,  281 ;  Beller  v.  Block,  19  Ark.  566. 

3  Elliott  v.  Heginbotham,  2  Car.  &  K.  545. 

4  Dig.  Lib.  xli.  tit.  2,  art.  1,  §  21.     "  Si  jusserim  venditorem  procurator! 
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a  cellar  of  wine,  or  of  a  barn  filled  with  grain,  was  held  to  be 
a  sufficient  delivery  if  made  in  sight  of  the  cellar  or  barn  ; 
but  it  seems  to  have  been  necessary  that  the  place  or  article 
should  be  in  sight.1  So,  also,  if  a  creditor  order  a  debtor 

rem  tradere,  quura  ea  in  praesentia  sit,  videri  mihi  traditam  Priscus  ait ; 
idemque  esse,  si  numos  debitorem  jusserim  alii  dare  ;  non  est  enim  corpore 
et  tactu  necesse  apprehendere  possessionem,  sed  etiam  oculis  et  affectu ;  et 
argumento  esse  eas  res,  quss  propter  magnitudinem  ponderis  moveri  non 
possunt,  ut  columnas ;  narn  pro  traditis  eas  haberi,  si  in  re  praesenti  con- 
senserint ;  et  vina  tradita  videri,  quam  claves  cellae  vinariae  emtori  traditae 
fuerint." 

1  Dig.  Lib.  xli.  tit.  1,  art.  9,  §  6 ;  Ib.  art.  18,  §  2;  Dig.  Lib.  xlvi.  tit. 
3,  art.  79 ;  Dig.  Lib.  18,  tit.  1,  art.  4.  It  is  not  necessary  in  the  French 
law,  that  such  a  delivery  should  be  made  in  sight  of  the  place  where  the  thing 
to  be  delivered  is  stored.  See  Pothier,  Contrat  de  Vente,  §  315 ;  and  see 
Vining  v.  Gilbreth,  39  Maine,  496. 

Herr  von  Savigny,  in  his  very  able  and  celebrated  Treatise  on  the  Law  of 
Possession,  opposes  the  doctrine  which  has  been  usually  received  in  respect 
to  symbolical  and  constructive  delivery  of  possession.  He  insists  that  there 
was  no  symbolical  delivery,  no  ficta  traditio,  in  the  Roman  law,  but  that  the 
acts  treated  by  interpreters  as  symbolical  instead  of  bearing  that  character 
operated  to  give  actual  possession,  which  Savigny  defines  to  be  the  power  of 
the  vendee  of  disposing  of  the  thing  at  his  pleasure.  The  following  extract 
from  an  analysis  of  his  work  by  Warnkonig  (translated  for  the  American 
Jurist,  by  Mr.  Gushing),  is  interesting  in  this  place.  After  citing  some  texts 
in  respect  to  landed  property,  he  says:  "From these  texts  it  results,  that 
the  apprehension  of  an  immovable  takes  place  whenever  we  dispose  of  it,  or 
whenever  we  are  in  a  situation  to  dispose  .of  it.  It  is  not  necessary  that  we 
should  really  touch  the  ground."  "  The  apprehension  of  movable  things 
must  be  considered  under  the  same  point  of  view.  There  are  some  things, 
without  doubt,  which  we  possess,  because  we  hold  them  in  our  hands  ;  as, 
for  instance,  a  piece  of  money,  which  one  gives  us ;  but  there  are  others,  of 
which  no  person  would  contest  the  possession,  though  we  should  not  as  yet 
have  touched  them  in  any  manner.  We  shall  find,  in  this  respect,  in  the 
Roman  law,  the  following  examples  :  — 

1.  "  The  marks  which  I  make  upon  pieces  of  timber,  with  the  consent  of 
him  who  wills  to  give  me  the  possession  of  them,  constitute  an  apprehension 
of  possession  on  my  part. 

2.  "  The  bag  of  money,  which  one  puts  under  my  eyes,  declaring  at  the 
same  time,  that  he  gives  it  to  me,  becomes,  by  that  act  alone,  within  my 
detention. 

3  "  The  same  effect  is  attached  to  the  declaration,  that  one  transmits  to 
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to  lay  down  on  the  table  a  sum  of  money  which  he  owes,  as 
soon  as  it  is  put  down  the  possession  and  property  are  trans- 
ferred.1 

me  the  possession  of  certain  objects,  such  as  bales,  boxes,  &c.,  when  these 
things  are  under  my  eyes. 

4.  '*  The  execution  of  an  order  to  remit  an  object  to  some  one  for  me, 
confers  the  possession  of  the  object  upon  me. 

"  In  regard  to  movables,  therefore,  apprehension  takes  place  by  our  pres- 
ence near  an  object,  accompanied  by  an  act  which  renders  us  the  master  of 
it.  This  act  is  necessary,  for  one  may  be  very  near  a  thing  without  being 
able  to  dispose  of  it ;  as,  for  example,  a  hunter  cannot  dispose  of  the  game 
which  he  is  pursuing,  even  though  he  has  wounded  it ;  for,  says  the  law  5, 
§  1,  D.  41,  1,  multa  accidere  possunt,  ut  earn  (bestiairi)  non  capiam. 

* '  Among  the  examples  of  apprehension  which  the  texts  present,  we  find 
also  the  case,  in  which,  one  delivers  to  us  the  keys  of  a  building  which  con- 
tains the  things,  of  which  we  wish  to  acquire  the  possession  ;  —  this  delivery 
confers  upon  us  the  possession.  The  interpreters  have  always  regarded  this 
delivery  of  the  keys  as  a  symbol  of  the  delivery  of  the  objects  themselves ; 
and  this  example  is  everywhere  cited,  in  order  to  give  an  idea  of  the  sym- 
bolical delivery.  But  a  very  natural  reflection  seems  to  have  escaped  the 
attention  of  these  authors,  namely,  that  he  who  has  the  keys  of  a  house,  or 
chest,  &c.,  may,  if  he  is  near  such  house  or  chest,  dispose  of  the  objects 
which  they  contain  ;  and  it  is  in  this  last  case  that  the  Roman  jurisconsults 
regard  a  delivery  of  the  keys  as  equivalent  to  a  real  delivery  of  the  objects. 
There  is,  therefore,  no  need  of  having  recourse  to  a  fiction,  or  to  a  symbolical 
delivery,  in  order  to  explain  this  decision. 

"  It  is  not  even  necessary  in  all  cases  to  be  near  the  things  which  we  will 
to  possess,  in  order  to  have  the  detention  of  them.  Thus,  though  at  a  dis- 
tance, we  possess  an  object  deposited  in  our  house,  where  no  person  can 
come  to  take  it  from  us ;  in  the  same  manner,  also,  we  have  the  possession 
of  a  treasure,  which  we  have  concealed,  even  in  the  ground  of  another,  so 
long  as  this  possession  is  not  ravished  from  us  by  the  carrying  away  of  the 
treasure. 

"  From  all  these  examples,  it  evidently  results,  that  the  principle  which 
directed  the  Roman  jurisconsults  in  the  solution  of  these  questions,  is  not  the 
necessity  of  a  real  contact  of  the  person  with  the  thing  which  he  has  the 
will  to  possess,  or  the  existence  of  a  fiction,  which  takes  the  place  of  such  a 
contact;  but,  on  the  contrary,  their  doctrine  is,  that  there  is  a  detention, 
whenever  one  puts  himself  in  a  situation  to  dispose  of  an  object  at  his  pleas- 
ure, by  doing,  or  concurring  in  the  doing  of  an  act,  to  which  that  effect  must 
unavoidably  be  attributed.  In  order,  therefore,  to  have  the  detention  of  a 


1  Dig.  Lib.  xlvi.  tit.  3,  art.  79. 
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§  313.  A  delivery  may  also  be  absolute  or  conditional.  If  the 
condition  be  precedent,  as,  if  the  seller  agree  to  sell  the  goods, 
upon  condition  that  he  shall  previously  receive  a  certain  secu- 
rity ;  or,  that  the  buyer  do  a  certain  act ;  or,  that  a  certain 
occurrence  shall  take  place  ;  the  condition  must  be  performed 
before  the  property  attaches  to  the  buyer.1  A  sale  and  delivery 
of  goods,  on  condition  that  the  property  is  not  to  vest  until 
the  purchase-money  is  paid  or  secured,  do  not  pass  the  title  to 
the  vendee  until  the  condition  is  performed  ;  and  the  vendor, 
in  case  the  condition  is  not  fulfilled,  has  a  right  to  repossess 
himself  of  the  goods  [and  of  course  of  their  increase2],  both 
against  the  vendee,  and  against  his  creditors  ; 3  and  also,  if 
guilty  of  no  laches,  the  vendor  may  reclaim  the  goods  so  sold 
and  delivered,  even  from  one  who  has  purchased  them  from 

thing,  it  is  sufficient  to  have  the  power  of  disposing  of  it,  though  we  should 
not  make  use  of  that  faculty ;  and  it  is  this  principle  which  leads  Savigny  to 
remark,  that  *  detention  must  be  regarded  as  the  physical  and  immediate 
possibility  of  disposing  freely  of  a  thing ;  that  is  to  say,  of  making  that  use 
of  it  which  comports  with  its  nature.'  The  possession  lasts  as  long  as  we 
preserve  this  faculty." 

1  Barrett  v.  Pritchard,  2  Pick.  512 ;  Bishop  v.  Shillitto,  2  Barn.  &  Aid. 
329  (n)  ;  Morris  v.  Rexford,  18  N.  Y.  552 ;    Dannefelser  v.  Weigel,  27 
Mis.  (6  Jones)  45 ;  Key  v.  Cotesworth,  7  Exch.  595. 

2  [As  the  young  of  an  animal  sold  on  condition.'    Allen  v.  Delano,  55 
Maine,  113  (1867)  ;  Buckmaster  v.  Smith,  22  Vermont,  203.] 

8  Hussey  v.  Thornton,  4  Mass.  405 ;  Marston  v.  Baldwin,  17  Mass.  606 ; 
Barrett  v.  Pritchard,  2  Pick.  512 ;  Hill  v.  Freeman,  3  Gushing,  257 ;  Gam- 
bling ».  Read,  1  Meigs,  281,  284,  286 ;  Bigelow  v.  Huntley,  8  Vermont, 
151 ;  Smith  v.  Foster,  18  Vermont,  182  ;  Buckmaster  v.  Smith,  22  Vermont, 
203 ;  Root  v.  Lord,  23  Vermont,  568  ;  Davis  v.  Bradley,  24  Vermont,  55 ; 
Brewster  v.  Baker,  20  Barbour,  364;  Parris  v.  Roberts,  12  Iredell  (Law), 
268 ;  Buson  v.  Dougherty,  11  Humph.  50 ;  Tibbetts  v.  Towle,  3  Fairf.  341 ; 
Bennett  v.  Sims,  1  Rice,  421 ;  Smith  v.  Lynes,  1  Selden,  41 ;  Herring  v. 
Hoppock,  3  Duer,  20;  S.  C.,  15  N.  Y.  409;  George  v.  Stubbs,  26  Maine, 
243;  Sewall  v.  Henry,  9  Alabama,  24;  De  Wolf  v.  Babbett,  4  Mason,  294; 
Haggerty  v.  Palmer,  6  Johns.  Ch.  437  ;  Lees  v.  Richardson,  2  Hilton  (N. 
Y.),  164;  [Whitney  v.  Eaton,  15  Gray,  225;  Knox  v.  Perkins,  15  Gray, 
529 ;  Jillson  v.  Wilbur,  41  N.  Hamp.  106  ;  Armington  v.  Houston,  38  Ver- 
mont, 448]. 
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his  vendee,  in  good  faith,  and  without  notice.1  So  where  there 
is  no  stipulated  time  for  payment,  or,  by  agreement,  payment 
and  delivery  are  to  be  simultaneous,  and  payment  is  omitted, 
evaded,  or  refused  by  the  purchaser  upon  obtaining  possession 
of  the  goods,  the  seller  may  immediately  reclaim  them.2  So, 

1  Coggill  v.  Hart,  &  N.  H.  Rail.  Co.,  3  Gray,  545 ;  Sargent  v.  Metcalf,  5 
Gray,  306  ;  Blanchard  v.  Child,  7  Gray,  155  ;   Deshon  v.  Bigelow,  8  Gray, 
159    [Riddle   v.    Coburn,    8    Gray,    241 ;    Shireman   v.   Jackson,    14  Ind. 
459;    Gibbs   v.  Jones,  46   Illinois,   319    (1868);    Ballard  v.  Burgett,  47 
Barbour,  646,  40  N.  Y.  314  (1869)  ;   Lacker  v.  Rhoades,  45  Id.  499 ; 
Hirschom    v.    Canney,   98   Mass.    150 ;    Moakes   v.    Nicolson,    19    C.    B. 
(N.  S.)    290 ;   Armington  v.   Houston,   38   Vermont,   448  ;    Parmlee    v. 
Catherwood,  36  Missouri,  479 ;  Couse  v.  Pegent,  11  Mich.  65 ;    Dunbar  v. 
Rawles,  28  Ind.  225  (1867)]  ;  Sargent  v.  Gile,  8  N.  Hamp.  325 ;   Porter 
v.  Pettengill,  12  K  Hamp.  299;  Copland  v.  Bosquet,  4  Wash.  C.  C.  594; 
Burbank  v.  Crooker,  7  Gray,  158 ;   Crocker  v.  Gullifer,  44  Maine,  491 ; 
Whipple  v.  Gilpatrick,  19  Maine,  427 ;  Goodwin  v.  May,  23  Georgia,  205 ; 
Dresser  Manuf.  Co.  v.  Waterston,  3  Metcalf,  9.     In  Forbes  v.  Marsh,  15 
Conn.  384,  397,  398,  Williams,  C.  J.,  said:  "In  this  class  of  cases,  the 
vendee  comes  into  possession   of  property,  which  was  known  to  belong  to 
another  man.     Whether,  therefore,  the  vendee  had  borrowed  it,  or  hired  it, 
or  purchased  it,  becomes  a  matter  of  inquiry,  and  ought  to  be  ascertained 
by  him  who  proposes  to  trust  his  property  upon  the  faith  of  this  appearance, 
for  the  law  offers  its  protecting  shield  to  those  who  attempt  to  protect 
themselves."     See  Hart  v.  Carpenter,  24  Conn.  427.     It  has  however  been 
held  in  some  cases,  that  a  vendor  in  such  a  conditional  sale  could  not  claim 
the  goods  as  against  a,'bond  Jide  purchaser  from  the  vendee.     See  Haggerty 
v.  Palmer,  6  Johns.  Ch.  437  ;  Keeler  v.  Field,  1  Paige,  315  ;  Smith  v.  Lynes, 
1  Selden,  41 ;    Corleis  v.  Gardner,  2  Hall  (N.  Y.),  345;  2  Kent,  Comm. 
497,  498.     [But  these  cases  seem  to  have  been  substantially  overruled.     See 
Herring  v.  Hoppock,  15  N".  Y.  409 ;   Hasbrouck  v.  Lounsbury,  26  Id.  598 
(1863).]     So,  in  some  cases,  as  against  the  creditors  of  the  vendee.     See 
Martain  v.  Mathiot,  14  Serg.  &  R.  214 ;    Rose  v.  Story,  1  Barr,  190.     And 
generally  it  seems,  that  where  property  is  sold  on  condition  to  one  who  is 
allowed  to  assume  possession,  and  the  apparent  ownership,  third  persons 
have  a  right  to  consider  it  as  his ;  and  the  burden  of  proof  is  on  the  vendor 
to  show  the  condition  and  that  it  has  not  been  complied  with.     Leighton  v. 
Stevens,  19  Maine,  154.     See  Heath  v.  Randall,  4  Gushing,  195 ;    Hill  v. 
Freeman,  3  Gushing,  257. 

2  Leedom  v.  Phillips,  1  Yeates,  529 ;  Harris  v.  Smith,  3  Serg.  &  R.  20 ; 
Marston  v.  Baldwin,  17  Mass.  606  ;  Leven  v.  Smith,  1  Denio,  571 ;  Comyns's 
Dig.  tit.  Agreement,  B.  3;  Bell,  Contract,  Sale  (Edin.  1844),  p.  20,  21; 
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where  there  is  a  delivery  of  a  part  of  a  larger  amount  of  goods 
sold,  under  an  entire  agreement  that  the  price  for  the  whole 
quantity  shall  be  secured  on  the  delivery  of  the  residue  at  a 
future  day,  the  delivery  of  the  first  parcel  will  be  regarded  as 
conditional,  and  on  refusal  by  the  purchaser  to  give  the  security 
agreed  upon,  on  the  delivery  of  the  residue,  or  to  deliver  up 
the  first  parcel  on  demand,  the  seller  may  sustain  replevin  for 
them.1  But  the  condition  of  making  payment,  or  giving  secu- 
rity, for  the  price  of  goods  sold,  at  the  time  of  delivery,  may 
be  waived  by  the  express  understanding,  or  by  implication 
from  the  acts,  of  the  parties.2  If  the  seller  delivers  the  goods 
freely  and  absolutely,  without  any  fraudulent  contrivance  on 
the  part  of  the  purchaser  to  get  possession,  and  without  any 
objection  on  the  part  of  the  seller  that  the  condition  of  the 
sale  has  not  been  complied  with,  there  confidence  and  credit 
are  bestowed,  the  condition  is  waived,  and  the  right  of  property 
passes.3 

Palmer  v.  Head,  13  Johns.  434 ;  Conway  v.  Bush,  4  Barbour,  564 ;  Hender- 
son v.  Lauck,  21  Penn.  State,  359 ;  2  Kent,  Comm.  496,  497 ;  Bainbridge 
v.  Caldwell,  4  Dana,  213 ;  Ferguson  v.  Clifford,  37  N.  Hamp.  86,  102,  103 ; 
Dous  v.  Dennistoun,  Reeve  v.  Same,  28  Barbour,  393 ;  Morris  v.  Rexford, 
18  N.  Y.  552  ;  Fleeman  v.  McKean,  25  Barbour,  474 ;  Schmidt  v.  Katten- 
horn,  2  Hilton  (N.  Y.),  157  ;  [Dudley  v.  Sawyer,  41  N.  Hamp.  326  ;  Fergu- 
son v.  Clifford,  37  Id.  103]. 

1  Russell  v.  Minor,  22  Wendell,  259.     See  Hussey  v.  Thornton,  4  Mass. 
405 ;  Fleeman  v.  McKean,  25  Barbour,  474. 

2  [See  Riddle  v.  Farnum,  20  Pick.  280;   Whiting  v.  Eaton,  15  Gray, 
227 ;  Farlow  v.  Ellis,  15  Gray,  229 ;  Hutchings  v.  Munger,  41  N.  Y.  155 
(1869).] 

3  Haswell  v.  Hunt,  cited  by  Buller,  J.,  in  5  T.  R.  231 ;  Carlton  v.  Sum- 
ner,  4  Pick.  516  ;  Smith  v.  Lynes,  3  Sandf.  (S.  C.)  203 ;  Davis  v.  Bradley, 
24  Vermont,  55 ;  Furniss  v.  Hone,  8  Wendell,  247 ;  Dresser  Manuf.  Co.  v. 
Waterston,  3  Metcalf,  18 ;  Smith  v.  Dennie,  6  Pick.  262 ;    Mixer  v.  Cook, 
31  Maine,  340 ;  Hennequin  v.  Sands,  25  Wendell,  640 ;   Lupin  v.  Marie,  6 
Wendell,  77 ;  Barry  v.  Palmer,  19  Maine,  303 ;    Draper  v.  Jones,  11  Bar- 
bour, 263 ;  Litterel  v.  St.  John,  4  Blackf.  326 ;    Morris  v.  Rexford,  18  N. 
Y.  552 ;  Ferguson  v.  Clifford,  37  N.  Hamp.  103  ;    Luey  v.  Bundy,  9  N. 
Hamp.  302 ;  Clark  v.  Draper,  19  N.  Hamp.  419 ;    Backentoss  v.  Speicher, 
31  Penn.  State,  324;  Ives  v.  Humphreys,  IE.  D.  Smith  (N.  Y.),  196;  Lees 
v.  Richardson,  2  Hilton  (N.  Y.),  164;  Chapman  v.  Lathrop,  6  Cowen,  110. 


346  SALE   OP   PERSONAL   PROPERTY.  [CH.  X. 

§  313  a.  Goods  are  sometimes  sold  and  delivered  upon  a 
"  contract  of  sale  or  return,"  or  with  liberty  to  return  if,  upon 
trial,  they  do  not  prove  satisfactory  or  do  not  answer  some  par- 
ticular purpose ;  in  these  and  similar  cases,  where  there  is  a 
sale  and  delivery  with  the  election  in  the  purchaser  to  keep  the 
goods  or  to  return  them  within  a  specified  time,  or  within  a 
reasonable  time  if  no  period  is  fixed,  under  such  limitations  as 
may  be  agreed  upon,  the  property  in  the  goods  passes  to  the 
purchaser,  upon  the  delivery ;  and  if  he  fails  to  make  his  elec- 
tion within  such  specified  or  reasonable  time,  the  sale  being 
discharged  of  the  condition  becomes  absolute,  and  the  pur- 
chaser is  liable  for  the  price  of  the  goods.1  And  so,  where  the 
condition  of  the  sale  is  that  the  property  may  be  returned  in  a 
specified  time,  if  the  vendee,  during  that  time,  so  misuse  the 
property  as  materially  to  impair  its  value,  the  sale  becomes 
absolute,  and  the  vendor  may  recover  the  price  in  general  as- 
sumpsit  for  goods  sold.2 

§  314.  If  a  purchaser  of  goods,  the  title  of  which  has  been 
passed  to  him  in  any  of  the  foregoing  modes,  unreasonably 
refuse  to  accept  them,  the  vendor  is  under  no  obligation  to 
allow  them  to  perish  in  his  hands,  or  to  become  reduced  in 
value.  The  proper  course  for  him  to  pursue,  if  the  vendee 
refuse  or  neglect  to  come  and  take  the  goods  within  a  reason- 
able time,  is,  to  bring  an  action  for  the  price,  alleging,  that  he 

1  Dearborn  v.  Turner,  17  Maine,  17 ;    Buswell  v.  Bicknell,  17  Maine, 
344;  Perkins  v.  Douglass,  20  Maine,  317  ;  Holbrook  v.  Armstrong,  1  Fairf. 
31 ;  Walker  v.  Blake,  37  Maine,  373 ;   Beverly  v.  Lincoln  Gas  Light  and 
Coke  Co.,  6  Adol.  &  El.  829  ;  Bayley  v.  Gouldsmith,  Peake,  Cas.  56  ;  Buf- 
fum  v.  Merry,  3  Mason,  478;    Ray  v.  Thompson,  12  Gushing,  281.     There 
are  several  cases,  in  which  it  appeared  that  goods  had  been  delivered  under 
contracts  very  much  resembling  those  of  "  sale  or  return,"  but  in  which  it 
has  been  held  that  the  property  did  not  pass,  the  peculiar  circumstances 
showing  that  it  was  not  intended  to  pass,  but  that  a  mere  bailment,  or  the 
relation  of  principal  and  agent,  was  intended  to  be  created.      See  Eldridge 
v.  Benson,  7  Gushing,  485 ;  Blood  v.  Palmer,  2  Fairf.  414 ;  Sargent  v.  Gile, 
8N.  Hamp.  327,  328;  Porter  v.  Pettengill,  12  N.  Hamp.  300,  301;  Mel- 
drum  v.  Snow,  9  Pick.  441. 

2  Ray  v.  Thompson,  12  Gushing,  281. 
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is  ready  and  willing  to  deliver.  But  his  remedy  is  not  restricted 
to  this  form  of  action,  but  he  may,  if  he  so  elect,  after  giving 
due  notice,  proceed  to  sell  them  at  auction,  and  to  hold  the 
buyer  responsible  for  the  difference  between  the  price  which 
they  actually  bring,  and  the  price  which  he  agreed  to  give.1 

§  315.  Where  the  contract  of  sale  is  executory,  and  for  an 
article  which  is  not  in  existence  at  the  time  of  the  sale ;  but 
is  to  be  manufactured  or  made,  or  is  to  be  grown,  no  property 
therein  passes  to  the  vendee,  until  the  thing  is  not  only  com- 
pletely finished  and  ready,  but  is  either  actually  delivered  to 
him,  or  at  least  is  set  aside  and  appropriated  to  him,  and  ac- 
cepted by  him.2  Nor  does  it  make  any  difference  in  this  respect, 
that  the  price  is  advanced ;  or  that  the  specific  dimensions  are 
stated  in  the  contract ;  or  that  the  time  and  mode  of  payment 
are  therein  agreed  upon ;  since  the  buyer  is  understood  to  con- 
tract to  buy  the  whole  completed  thing,  and  not  the  mere  parts 
of  it.3  Until  the  article  is  so  set  aside  for  the  vendee,  and 

1  2  Kent,  Comm.  504 ;  Sands  v.  Taylor,  5  Johns.  395 ;  Adams  v.  Minick, 
cited  5  Serg.  &  R.  32;    Girard  v.  Taggart,  5  Serg.  &  R.  19 ;  Maclean 
v.  Dunn,  1  Moore  &  P.  761;    S.  C.,  4  Bing.  722;  Appleton  v.  Hogan, 
9  B.  Monroe,  69  ;  Eastman,  J.,  in  Warren  v.  Buckminster,  4  Foster  (N.  H.), 
344.     It  is  declared  not  to  be  necessary  in  New  York,  that  such  sale  should 
be  by  auction ;  it  may  be  in  the  ordinary  manner,  upon  notice  to  the  party 
in  default.     Crooks  v.  Moore,  1  Sandf.  297 ;  Conway  v.   Bush,  4  Barbour, 
564;  Bogart  v.  O'Regan,  1  E.  D.  Smith  (N.  Y.),  590.     See  Appleton  v. 
Hogan,  supra;  Post,  §  436  ;   [Pollen  v.  Le  Roy,  30  N.  Y.  549  (1863)]. 

2  See  Middlesex  Co.  v.  Osgood,  4  Gray,  447 ;  Wilkins  v.  Bromhead,  6 
Man.  &  Gr.  963 ;  Ante,  §  233,  234 ;    Comfort  v.  Kiersted,  26  Barbour, 
472 ;  Mclntyre  v.  Kline,  30  Miss.  (1  George)  361 ;    [Rider  v.  Kelley,  32 
Vermont,  268]. 

3  Laidler  v.  Burlinson,  2  Mees.  &  W.  614-617 ;    Goode  v.  Langley,  7 
Barn.  &  Cres.  26  ;    Clarke  v.  Spence,  4  Adol.  &  El.  448 ;    S.  C.,  6  Nev.  & 
Man.  399;  Simmons  v.  Swift,  5  Barn.  &  Cres.  857;    Mucklow  v.  Mangles, 
1  Taunt.  318  ;  Wilkinson  on  the  Law  of  Shipping,  ch.  2  ;  Blasdell  v.  Souther, 
6  Gray,  152;    Andrews  v.  Durant,  1  Kernan  (N.  Y.),  35;  Wood  v.  Bell,  5 
El.  &  Bl.  772  ;  Chitty  on  Contr.  (ed.  1860)  400-402  ;    [M'Conihe  v.  N.  Y. 
&  Erie  Railroad,  20  N.  Y.  495 ;  Briggs  v.  A  Light  Boat,  7  Allen,  293]. 
To  pass  the  title  to  an  article,  manufactured  to  order,  there  must  be  an 
acceptance,  either  express  or  implied.     Moody  v.  Brown,  34  Maine,  107 ; 
Andrews  v.  Durant,  supra. 
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accepted  by  him;  or  until  it  is  actually  delivered,  he  acquires 
no  property  therein,  and  no  special  right  to  claim  it ;  and  the 
vendor  may,  if  he  choose,  before  appropriating  any  particular 
article  built  to  the  order  of  the  vendee,  dispose  of  it  to  another 
person,  unless  the  vendee  have  employed  a  superintendent  or 
have  furnished  materials.1  But,  if  the  vendee  have  contracted 
that  a  particular  thing  shall  be  built  under  the  superintendence 
of  a  person  appointed  by  himself,  the  maker  is  thereby  pre- 
cluded from  disposing  of  it  to  any  other  person  than  the  vendee, 
except  with  the  consent  of  the  latter ;  for  otherwise,  the  vendee 
might  be  burdened  with  the  expense  of  re-employing  the  super- 
intendent to  supervise  the  building  of  another  similar  thing.2 
So,  also,  in  such  a  case,  the  vendee  would  only  be  bound  to 
accept  an  article  which  was  approved  of  by  the  superintend- 
ent.3 But  the  mere  fact  of  employing  such  a  superintendent 
would  not  vest  in  the  vendee  any  property  in  the  article  until 
it  should  be  completely  finished  and  approved  of  by  the  su- 
perintendent, and  accepted  by  him ;  or,  at  least,  set  aside  for 
him.4 

§  316.  But  if  the  agreement  be,  that  the  work  shall  be  paid 
for  by  instalments,  made  at  certain  stated  times  during  its 
progress,  then  so  much  of  the  thing  as  is  finished  at  the  pay- 
ment of  each  instalment  becomes  the  property  of  the  vendee, 
subject  only  to  the  right  of  the  vendor  to  retain  it,  for  the  pur- 
pose of  completing  it  and  earning  the  price.5  The  payment  of 

1  Laidler  v.  Burlinson,  2  Mees.  &  W.  614-617;    Clarke  v.  Spence,  4 
Adol.  &  El.  448;  S.  C.,  6  Nev.  &  Man.  399;  Ante,  §  233,  234,  396. 

2  Woods  v.  Russell,  5  Barn.  &  Aid.  942  ;  S.  C.,  1  Dowl.  &  Ryl.  587; 
Laidler  v.  Burlinson,  2  Mees.  &  W.  614-617 ;    Clarke  v.  Spence,  4  Adol.  & 
El.  448. 

3  Woods  v.  Russell,  5  Barn.  &  Aid.  942. 

4  Woods  v.  Russell,  5  Barn.  &  Aid.  942 ;  Ante,  §  233. 

5  Clarke  v.  Spence,  4  Adol.  &  El.  448 ;  Woods  v.  Russell,  5  Barn.  & 
Aid.  942 ;  Wood  v.  Bell,  5  El.  &  Bl.  772 ;  S.  C.,  6  El.  &  Bl.  355 ;    Laidler 
v.  Burlinson,  2  Mees.  &  W.  614-617 ;  Atkinson  v.  Bell,  8  Barn.  &  Cres. 
282 ;  Carruthers  ».  Payne,  5  Bing.  277  ;   Oldfield  v.  Lowe,  9  Barn.  &  Cres. 
73,  78 ;  Ante,  §  234,  and  notes.     In  some  late  American  cases,  the  rule  of 
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each  instalment  is,  therefore,  a  specific  delivery  of  the  article, 
as  far  as  it  is  finished,  so  as  to  vest  the  property  in  the  vendee  ; 
and  the  rights  of  both  parties  would  be  the  same,  as  if  the 
article,  as  it  exists  at  the  payment  of  any  instalment,  belonged 
to  the  vendee,  and  was  delivered  to  the  vendor  to  repair  or 
finish.  In  case,  then,  that  the  article  should  be  destroyed 
between  the  payment  of  any  of  the  instalments,  the  vendor 
would  lose  the  value  of  his  additional  work,  done  since  the 
previous  instalment,  and  the  vendee  would  lose  the  price 
advanced.1 

[§  316  a.  The  true  rule  seems  to  be,  that  neither  the  em- 
ployment of  a  superintendent,  by  the  vendee,  to  inspect  the 
work,  nor  the  fact  that  it  is  to  be  paid  for  by  instalments,  does 
of  itself  operate  to  vest  the  title  in  the  person  for  whom  it  is 
intended.  Such  stipulations  may  be  very  significant,  as  indi- 
cating the  intention  of  the  parties,  but  they  are  not  in  all  cases 
decisive.  Both  of  them  may  exist  in  a  particular  case,  and 
yet  the  property  may  remain  in  the  builder  or  manufacturer. 
Even  in  England,  where  the  cases  go  the  farthest  in  holding 
that  the  property  in  a  chattel,  in  the  course  of  construction 
under  a  contract,  passes  to  and  vests  in  the  purchaser,  these 
stipulations  are  not  always  deemed  conclusive  of  title  in  him. 
It  is  a  question  of  intent,  arising  on  the  interpretation  of  the 
entire  contract  in  each  case.  If,  taking  all  the  stipulations 
together,  it  is  clear  that  the  parties  intended  that  the  property 
should  vest  in  the  purchaser  during  the  progress  of  the  work, 
and  before  its  completion,  effect  will  be  given  to  such  inten- 
tion, and  the  property  will  be  held  to  pass  accordingly ;  but, 
on  the  other  hand,  it  will  not  be  deemed  to  have  passed  out  of 

law  stated  in  the  text  has  been  expressly  repudiated.  See  Andrews  v. 
Durant,  1  Kernan  (N.  Y.),  35;  Williams  v.  Jackraan,  16  Gray,  514; 
[Briggs  v.  A  Light  Boat,  7  Allen,  293.  But  Woods  v.  Russell  was  fully 
approved  and  followed  in  Sandford  v.  Wiggins  Ferry  Co  ,  27  Ind.  522 
(1867).] 

1  Woods  v.  Russell,  5  Barn.  &  Aid.  942. 
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the  builder  unless  such  intent  is  clearly  manifested,  but  the 
general  rule  of  law  will  prevail.1} 

§  317.  But  when  materials  are  supplied  by  the  vendee  to 
be  manufactured,  the  article  to  be  manufactured  becomes  the 
property  of  the  vendee,  as  fast  as  the  material  and  work  are 
incorporated,  and  no  delivery  is  necessary  to  render  the  article, 
in  whatever  state  it  may  be,  the  property  of  the  orderer.  In 
case  of  destruction,  therefore,  the  vendee  must  not  only  bear 
the  loss  of  the  materials,  but  he  is  also  liable  for  the  worth  of 
the  work  done  upon  them.2  This  general  rule  may,  however, 
be  controlled  by  the  special  agreement  of  the  parties,  or  by  the 
general  usage  or  custom  of  trade.3 

1  [Briggs  v.  A  Light  Boat,  7  Allen,  293  (1863)  :  an  excellent  case  on 
this  point.     See,  also,  Walker  v.  Clyde,  10  C.  B.  (N.  S.)  380 ;  Brown  v. 
Bateman,  Law  Rep.  2  C.  P.  272  (1867).] 

2  Story  on  Bailments,  §  426,  426  a;   Pothier,  Contrat  de  Louage,  No. 
433 ;    1  Bell,  Comm.  p.  456,  457 ;    Menetone  v.  Athawes,  3  Burr.  1592 ; 
Gilletv.  Mawman,  1  Taunt.  137;   Ante,  §  235;  Chitty  on  Contr.  (ed.  1860) 
504,  in  note.     [See,  also,  Appleby  v.  Meyers,  Law  Rep.  1  C.  P.  615  (1866)  ; 
Nibbo  v.  Binsse,  1  Keyes,  476  (1864).     But  see  Tompkins  v.  Dudley, -25 
N.  Y.  272.] 

3  Gillet  v.  Mawman,  1  Taunt.  137  ;  Story  on  Bailments,  §  426. 
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CHAPTER  XI. 

OP   STOPPAGE   IN   TEANSITU. 

§  318.  THE  next  question,  which  demands  attention,  is  in 
respect  to  the  right  of  Stoppage  in  Transitu.  This  is  a  right, 
possessed  by  the  seller,  to  reassume  the  possession  of  goods 
not  paid  for,  while  on  their  way  to  the  vendee,  in  case  the  ven- 
dee becomes  insolvent  before  he  has  acquired  actual  possession 
of  them.1  This  right  was  formerly  unknown  to  the  ancient 
Common  Law,  but  has  with  the  growth  of  commerce  been 
introduced  into  the  law  merchant  from  Equity,  in  which  it  was 
first  founded ;  and  has  become  a  permanent  and  favored  legal 
right,  instead  of  a  merely  equitable  claim.2 

1  Law  of  Merch.  Shipp.  by  Maude  &  Pollock,  179  ;   Newhall  v.  Vargas, 
13  Maine,  93;  S.  C.,  15  Maine,  314.     [See  the  Tigress,  32  Law  J.  Adm. 
97.] 

2  Edwards  v.  Brewer,  2  Mees.   &  W.  337 ;    Wiseman  v.  Vandeput,  2 
Vern.  203  ;  Cross  on  Lien,  362 ;  Snee  v.  Prescott,  1  Atk.  245  ;  D'Aquila  v. 
Lambert,  Amb.  39.     In  Gibson  v.  Carruthers,  8  Mees.  &  W.  321,  338, 
decided  in  1841,  Lord  Abinger  said:  "  Although  the  question  of  stoppage 
in  transitu  has  been  as  frequently  raised  as  any  other  mercantile  question 
within  the  last  hundred  years,  it  must  be  owned  that  the  principle  on  which 
it  depends  has  never  been  either  settled  or  stated  in  a  satisfactory  manner. 
In  courts  of  equity,  it  has  been  a  received  opinion  that  it  was  founded  on 
some  principle  of  Common  Law.     In  courts  of  law,  it  is  just  as  much  the 
practice  to  call  it  a  principle  of  equity,  which  the  Common  Law  has  adopted. 
This  was  strongly  insisted  upon  by  Mr.  Justice  Buller,  in  his  celebrated 
judgment  in  the  House  of  Lords,  in  the  case  of  Lickbarrow  v.  Mason,  4  Bro. 
P.  C.  57.     It  has  also  been  said  by  Lord  Kenyon,  that  it  was  a  principle  of 
equity  adopted  by  the  Common  Law  to  answer  the  purposes  of  justice.     The 
most  eminent  equity  lawyers,  that  I  have  had  the  opportunity  of  conversing 
with  in  times  that  are  gone  by,  were  unanimous  in  repudiating  it  as  the  off- 
spring of  a  court  of  equity.     The  first  case  that  occurred  upon  this  subject 
affords  some  authority  for  the  opinion  of  Mr.  Justice  Buller  and  Lord  Ken- 
yon.     It  is  the  case  of  Wiseman  v.  Vandeput,  2  Vern.  203,  in  1690.     That 
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§  319.  It  will  be  recollected,  that,  where  goods  are  sold,  the 
property  passes  to  the  vendee  as  soon  as  the  vendor  has  per- 

was  a  bill  filed  by  the  assignees  of  the  bankrupt  against  the  vendor.  The 
Lord  Chancellor  directed  an  action  of  trover  to  be  brought  by  the  plaintiffs, 
upon  which  they  recovered  a  verdict.  It  is  clear,  therefore,  that  the  rule 
had  not  at  that  time  been  adopted  at  Law.  The  Lord  Chancellor,  however, 
adopted  it  in  Equity,  and  notwithstanding  the  verdict  at  Law  for  the  plaintiffs, 
made  a  decree  against  them.  The  next  case  is  that  of  Snee  v.  Prescott,  1 
Atk.  24.  Lord  Hardwicke  again  applied  the  rule  to  a  certain  extent  in 
Equity.  But  it  is  remarkable  that  he  received  evidence  of  what  was  the 
custom  of  merchants  on  this  point ;  and  he  expressly  founds  his  decree  upon 
the  evidence  of  the  custom  of  merchants,  as  well  as  upon  the  justice  of  the 
case.  This  decision  occurred  abdut  the  year  1742  or  1743.  The  next  case 
is  that  of  Ex  parte  Wilkinson,  in  1755,  referred  to  in  D'Aquila  v.  Lambert, 
Amb.  399,  which  took  place  in  1761.  There  the  Lord  Chancellor  again 
grounded  his  decree  on  the  usage  of  merchants,  and  stated  that  the  several 
previous  decisions  which  had  taken  place  to  the  same  effect,  had  given  great 
satisfaction  to  the  merchants.  Numerous  cases  have  followed  at  Law,  show- 
ing that  the  right  of  stoppage  in  transitu,  under  certain  circumstances,  is 
now  part  of  the  Common  Law.  Nevertheless,  owing  perhaps  to  the  doubtful 
state  of  its  parentage,  many  unsatisfactory  and  inconsistent  attempts  have 
been  made  to  reduce  it  to  some  analogy  with  the  principles  which  govern  the 
law  of  contract,  as  it  prevails  in  this  country  between  vendor  and  vendee. 
It  is  to  be  observed,  however,  that  the  right  of  stoppage  in  transitu  is  not 
peculiar  to  the  law  of  England.  It  existed,  I  believe,  in  the  commercial 
States  of  Europe.  The  cases  I  have  already  referred  to,  show  that  it  was 
practised  in  the  Italian  States.  That  it  existed  in  Holland  was  proved  in  a 
case  tried  by  Lord  Loughborough,  and  mentioned  by  him  in  his  judgment  in 
the  case  of  Lickbarrow  v.  Mason,  1  H.  Bl.  364.  That  it  is  the  law  of  Russia 
was  also  proved  in  the  cases  of  Inglis  v.  Usherwood,  1  East,  515,  and  of 
Bothlingk  v.  Inglis,  3  East,  381.  It  appears  also,  on  reference  to  the  Chap- 
itre  de  la  Faillite,  in  the  Code  Napoleon,  that  the  law  of  France  on  this 
subject  is  in  all  points  similar  to  our  own.  It  is  known  that  this  celebrated 
code  is  chiefly  a  digest  of  the  law  of  France  as  it  existed  before  the  Revolu- 
tion. Indeed  the  right  of  stoppage  in  transitu  had,  before  the  composition 
or  digest  of  that  code,  acquired  the  name  in  the  French  law  of '  Revendica- 
tion.'  It  may,  therefore,  be  presumed  to  be  a  part  of  the  law  of  merchants, 
which  prevails  generally  on  the  Continent.  The  proof  of  which,  from  time 
to  time,  combined  with  its  manifest  justice  and  utility,  has  at  length  intro- 
duced it  into  the  Common  Law  of  England,  of  which  the  law  merchant, 
properly  understood,  has  always  been  reckoned  to  form  a  part.  In  consid- 
ering, therefore,  new  questions  that  may  arise  on  this  branch  of  the  law,  I 
think  it  safer  to  rely  on  the  course  and  effect  of  the  actual  decisions  that  have 
taken  place,  than  upon  the  reasoning  and  dicta  by  which  it  has  been  at- 
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formed  every  thing  which  he  is  required  by  custom,  or  contract, 
to  do,  in  relation  to  the  goods  ;  but,  that  the  vendee  cannot 
take  the  goods  until  payment  of  the  price,  unless  with  the 
consent  of  the  vendor,  or  unless  credit  be  given.  The  vendor 
has  thus  a  lien  for  the  price  upon  the  goods  sold,  as  long  as 
he  retains  them  in  his  possession  or  has  any  special  right  to 
them.  But  the  right  of  stoppage  is  an  extension  of  the  right 
of  lien,  by  which  the  vendor  is  enabled,  after  surrendering  the 
possession  of  the  goods  sold,  to  reclaim  them  at  any  time 
before  they  reach  the  vendee,  in  case  of  the  insolvency  of  the 
latter.1  It  will  be  perceived  that  these  two  rights  of  lien  and 
stoppage  in  transitu,  although  they  are  very  similar,  are  not 
identical.  The  right  of  lien  can  only  be  exercised  upon  goods 
which  are  in  the  actual  or  constructive  possession  of  the  ven- 
dor, and  in  respect  to  which  no  delivery  has  taken  place ;  but 
the  right  of  stoppage  in  transitu  is  properly  exercised  only 
upon  goods  which  are  in  passage,  and  are  in  the  hands  of 
some  intermediate  person  between  the  vendor  and  the  vendee, 
in  process  and  for  the  purpose  of  delivery.2  In  the  one  case 
there  is  an  incipient  delivery,  or  at  least  a  resignation  of  pos- 
session ;  and  in  the  other  there  is  not.  The  criterion,  there- 
fore, whether  the  vendor  retains  a  right  of  stoppage,  is  not  to 

tempted,  not  very  successfully,  to  develop  the  principle,  and  to  make  it 
conformable  in  appearance  and  dress,  if  I  may  say  so.  with  the  family  of 
English  law  into  which  it  has  been  adopted."  See,  also,  per  Park,  J.,  in 
Tucker  v.  Humphrey,  4  Bing.  516,  519.  Per  Lord  Kenyon,  in  Hodgson  v. 
Loy,  7  T.  R.  440,  445;  Per  Shaw,  C.  J.,  in  Eowley  v.  Bigelow,  12  Pick. 
313,  and  in  Grout  v.  Hill,  4  Gray,  366 ;  Blackb.  on  the  Contr.  of  Sale,  201, 
ei  seq. ;  Shepley,  J.,  in  Newhall  v.  Vargas,  15  Maine,  314,  317,  et  seq. ; 
Weston,  C.  J.,  in  Newhall  v.  Vargas,  13  Maine,  104.  Even  if  the  right 
originated  in  equity  it  is  now  declared  that  a  court  of  equity  has  no  jurisdic- 
tion to  interfere  and  support  it  by  process  of  injunction.  Lord  Eldon  said, 
there  was  no  instance  of  stoppage  in  transitu  by  bill  in  equity.  Goodhart  v. 
Lowe,  2  Jac.  &  W.  349. 

1  Per  Shaw,  C.  J.,  in  Rowley  v.  Bigelow,  12  Pick.  313 ;  Grout  v.  Hill,  4 
Gray,  366 ;  Hunn  v.  Bowne,  2  Caines,  38,  42. 

2  See  per  Lord  Abinger,  in  Gibson  v.  Carruthers,  8  Mees.  &  W.  341, 
et  seq. 
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be  found  in  the  question  whether  he  has  lost  possession,  but, 
whether  the  vendee  has  acquired  possession.  When  posses- 
sion is  surrendered  by  the  vendor,  his  lien  is  gone,  but  his  right 
of  stoppage  remains  until'the  vendee  has  acquired  possession. 
In  a  -word,  the  right  in  the  one  case  is  to  retain  possession,  the 
right  in  the  other  is  to  regain  possession. 

§  320.  The  contract  of  sale  is  not  rescinded  by  the  exercise, 
on  the  part  of  the  vendor,  of  his  right  of  stoppage  in  transitu, 
but  the  only  effect  of  such  an  act  is  to  repossess  both  parties 
of  the  same  rights  which  they  had  [after  the  sale  and]  1  before 
the  vendor  resigned  his  possession  of  the  goods  sold.2  It 
revests,  therefore,  in  the  seller,  his  lien  for  the  price,  but  it 
gives  him  no  better  claim  to  the  goods  than  he  had  after  the 
sale,  and  before  transmission  thereof.  The  vendee  may,  there- 
fore, at  any  reasonable  time  after  the  vendor  has  stopped  the 
goods,  enforce  his  claim  to  them  by  the  payment  of  the -pur- 
chase-money, according  to  the  original  terms  of  the  contract ; 
and  the  vendor  may,  also,  notwithstanding  his  exercise  of  the 


1  [Martin,  B.,  in  Cooper  v.  Bill,  3  H.  &  C.  727.] 

8  Brown  on  Sales,  §  638-643 ;  Lickb'arrow  v.  Mason,  6  East,  27, 
note  ;  Whitaker  on  Stoppage  in  Transitu,  149  ;  Cross  on  Lien,  362  ;  Dixon 
v.  Yates,  5  Barn.  &  Adol.  339 ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  948 ; 
Sweet  v.  Pym,  1  East,  4;  Newhall  v.  Vargas,  15  Maine,  314;  S.  C.,  13 
Maine,  93 ;  Jordan  v.  James,  5  Hammond,  98 ;  Clay  v.  Harrison,  10  Barn. 
&  Cres.  99;  Stephens  v.  Wilkinson,  3  Barn.  &  Adol.  323;  Rowley  v. 
Bigelow,  12  Pick.  307  ;  Stanton  v.  Eager,  16  Pick.  475 ;  Rogers  v.  Thomas, 
20  Conn.  53  ;  Chandler  v.  Fulton,  10  Texas,  2 ;  2  Kent,  Comm.  541  and 
note;  Gwynne  ex  parte,  12  Vesey,  379;  Martindale  v.  Smith,  1  Q.  B.  389. 
In  Wentworth  v.  Outhwaite,  10  Mees.  &  W.  452,  Parke,  B.,  said:  "  What 
the  effect  of  stoppage  in  transitu  is,  whether  entirely  to  rescind  the  contract, 
or  only  to  replace  the  vendor  in  the  same  position  as  if  he  had  not  parted 
with  the  possession,  and  entitle  him  to  hold  the  goods  until  the  price  be  paid 
down,  is  a  point  not  yet  finally  decided,  and  there  are  difficulties  attending 
each  construction.  If  the  latter  supposition  is  adopted  (as  most  of  us  are 
strongly  inclined  to  think  it  ought  to  be,  on  the  weight  of  authority)  the 
vendor  is  entitled  to  retain  the  part  actually  stopped  in  transitu  till  he  is 
paid  the  price  of  the  whole,  but  has  no  right  to  retake  that  which  has 
arrived  at  its  journey's  end.  His  right  of  lien  on  the  part  stopped  is  re- 
vested, but  no  more." 
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right  of  stoppage,  maintain  an  action  against  the  vendee  for 
goods  bargained  and  sold,  provided  that  he  be  ready  and  will- 
ing to  surrender  the  goods  according  to  the  terms  of  the  origi- 
nal agreement.1  Thus,  if  certain  goods  be  sold  for  £500,  and 
be  stopped  in  transitu,  and,  while  in  the  possession  of  the  ven- 
dor their  market  value  rises  to  £1000,  the  vendor  is  bound  to 
surrender  them  upon  tender  or  payment  of  the  original  price 
of  X500.2  Again,  by  the  operation  of  the  same  rule,  it  is 
evident  that  if,  by  the  peculiar  form  or  terms  of  the  contract, 
no  property  is  to  vest  in  the  buyer  until  the  goods  are  delivered 
to  him  ;  or  until  he  has  had  an  opportunity  of  examining 
them  ;  or  if  the  specific  goods  sent  are  in  answer  to  a  general 
order,  a  stoppage  in  transitu  would  revest  in  the  seller  the 
complete  and  absolute  property  in  the  goods,  and  he  could  dis- 
pose of  them  as  he  pleased.  Thus,  if  A.  should  send  to  B.  a 
written  order  for  a  certain  number  or  quantity  of  goods, 
answering  to  a  certain  description  therein  contained,  and  B. 
should  procure  such  goods,  and,  after  forwarding  them,  should 

1  Wentworth  v.  Outhwaite,  10  Mees.  &  W.  436,  452 ;  Kymer  v.  Suwer- 
cropp,  1  Camp.  109  ;  Hodgson  v.  Loy,  7  T.  R.  440 ;  Rowley  v.  Bigelow,  12 
Pick.  313;    Long  on  Sales  (Rand's  ed.),  337,  and  cases  cited;   2  Kent, 
Comm.  541 ;  Edwards  v.  Brewer,  2  Mees.  &  W.  378 ;  Miles  v.  Gorton,  2 
Cromp.  &  Mees.  512 ;    Boorraan  v.  Nash,  9  Barn.   &  Ores.  145 ;    Clay  v. 
Harrison,  10  Barn.  &  Cres.  99.     The  inclination  of  the  better  opinion  in 
relation  to  this  subject  is  in  favor  of  the  rule  as  stated  in  the  text.     See 
James  v.  Griffin,  2  Mees.  &  W.  623.     The  vendor,  in  exercising  this  right 
of  stoppage,  does  not  take  possession  of  the  goods  as  his  own,  but  as  the 
goods  of  the  purchaser,  on  which  the  vendor  has  a  lien  for  the  unpaid  pur- 
chase-money.    If  the  vendee  has  paid  part  of  the  price,  he  cannot  recover  it 
back,  while  the  vendor,  having  regained  the  possession,  is  still  willing  to 
deliver  the  goods  on  payment  of  the  balance.     If  the  vendee  refuses  to  pay 
the  balance  and  take  the  goods,  the  vendor  may,  after  notice  and  a  reason- 
able time  allowed  to  pay  for  and  take  the  goods,  resell  them,  and  apply  the 
proceeds  to  the  payment  of  the  price ;    and  should  a  balance  still  remain 
unpaid,  the  vendor  may  recover  it  of  the  vendee.     Newhall  v.  Vargas,  15 
Maine,  314 ;  2  Kent,   Comm.   541 ;    Kymer  v.  Suwercropp,  1  Camp.  109 ; 
Abbott  on  Shipp.  (6th  Am.  ed.)  516. 

2  Buller,  J.,  in  Lickbarrow  v.  Mason,  6  East,  27.     See,  also,  Snee  v. 
Prest:ott,  1  Atk.  245. 
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stop  them  on  their  passage,  he  would  have  the  same  rights  as 
if  he  had  never  complied  with  the  order,  since  the  property  in 
them  would  always  have  continued  in  the  vendor,  until  accept- 
ance by  the  vendee.1  But,  if  the  vendee  should  have  seen  par- 
ticular goods  in  the  shop  of  the  vendor,  and  should  identify 
them  in  his  order,  and  the  vendor  should  thereupon  send  the 
particular  ones  he  identified,  a  stoppage  in  transitu  would  only 
reinvest  the  seller  with  the  possession,  and  not  with  the  prop- 
erty ;  since  the  buyer  would,  in  such  a  case,  have  appropriated 
the  specific  goods,  so  as  to  render  them  his  property.2  In  a 
word,  stoppage  in  transitu  never  revests  the  property  in  the 
vendor,  if  it  have  once  been  parted  with,  but  only  the  pos- 
session. 

§  321.  The  effect  of  the  exercise  of  the  right  of  stoppage, 
operating  as  it  does,  to  reinstate  the  parties  in  the  same  rights 
that  they  had  before  the  seller  parted  with  possession,  is  not 
solely  to  give  the  seller  his  right  of  lien,  but  also  all  rights 

1  Atkinson  v.  Bell,  8  Barn.  &  Ores.  277 ;  Clay  v.  Harrison,  10  Barn.  & 
Ores.  99.     The  following  note  is  appended  to  the  report  of  Clay  v.  Harri- 
son, which  is  said  by  Parke,  B.,  in  James  v.  Griffin,  2  Mees.  &  W.  623,  to 
be  correct  to  his  knowledge.     "  It  appears  from  the  special  case,  that  by  the 
contract  between  the  bankrupt  and  the  vendors,  the  latter  were  to  supply  a 
cargo  of  timber.     There  was  no  bargain  for  any  specific  ascertained  chattel, 
but  the  vendors  were  at  liberty  to  supply  any  timber  answering  the  descrip- 
tion of  that  ordered ;  and,  consequently,  no  property  passed  till  the  cargo 
of  timber  was  appropriated  by  the  vendors  to  the  vendee,  by  the  delivery  on 
board  the  ship.     The  subsequent  stoppage  in  transitu,  supposing  it  had  only 
the  effect  of  revesting  the  possession  in  the  vendors,  and  placing  them  in  the 
same  situation  as  if  they  had  not  parted  with  the  goods,  destroyed  the  effect 
of  that  delivery,  which  was  the  only  circumstance  which  vested  the  property 
in  the  vendee ;    and,  consequently,  the  property  revested  in  the  vendors. 
They  then  were  exactly  in  the  same  condition  as  if  the  goods  had  always 
remained  in  their  warehouses ;   and  in  that  case  the  bankrupt  would  have 
had  no  interest  in  the  goods ;  his  rights,  if  any,  would  have  rested  in  con- 
tract merely."    See,  also,  Cross  on  Lien,  p.  401 ;  James  v.  Griffin,  2  Mees. 
&  W.  623. 

2  Rhode  v.  Thwaites,  6  Barn.  &  Cres.  388.     In  this  case  there  was  an 
actual  appropriation  by  the  seller  assented  to  by  the  buyer,  and  therein  the 
case  differs  from  Atkinson  v.  Bell,  8  Barn.  &  Cres.  277. 
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growing  out  of  the  original  contract.1  The  rights,  which  he 
acquires  then  by  a  stoppage,  are  more  extensive  than  would 
be  included  in  his  right  of  lien.  For,  if  credit  were  given,  his 
lien  would  be  lost,  and  his  claim  to  retain  the  goods  gone ; 
but  still,  in  virtue  of  the  original  contract  of  sale,  he  would 
have  a  right  to  regain  the  goods,  although  credit  were  given, 
if,  before  they  were  delivered  into  the  actual  possession  of  the 
vendee,  the  latter  should  become  insolvent.2  For  every  con- 
tract of  sale,  in  which  credit  is  given,  implies,  as  its  terms, 
that  the  seller  will  deliver  to  the  buyer  the  goods  sold,  before 
payment  is  made,  on  condition  that  the  buyer  do  not  become 
insolvent,  or  incapable  of  paying,  before  delivery;  in  which 
case,  the  seller  shall  have  a  right  to  hold  them,  as  if  no  credit 
were  given ;  that  is,  until  payment.3  A  seller  has,  indeed,  no 
lien  on  goods  sold  on  credit,  but  nevertheless,  he  is  not  bound 
to  surrender  them,  without  payment,  if,  before  he  surrender 
them,  the  buyer  be  prevented,  by  accident  or  misfortune,  from 
complying  with  the  terms  of  the  contract ;  that  is,  if  his  credit 
turn  out  to  be  good  for  nothing ;  for,  in  such  a  case,  the  worth 
of  his  credit  is  the  essential  consideration  of  the  contract  [for 
credit],  and  a  failure  thereof  would  be  a  failure  of  considera- 
tion.4 The  vendor's  right  of  stoppage  in  transitu  supersedes 
the  carrier's  or  wharfinger's  lien  for  a  general  balance  of  ac- 
count due  from  the  consignee  to  either  of  them ;  but  it  does 
not  supersede  their  lien  for  the  price  of  the  carriage,  or  stor- 
age of  the  specific  goods,  in  respect  to  which  the  vendor  exer- 
cises his  right  of  stoppage,  and  the  latter  can  only  reclaim  the 


1  Wentworth  v.  Outhwaite,  10  Mees.  &  W.  450 ;   James  v.  Griffin,  2 
Mees.  &  W.  623. 

2  Kinlock  v.  Craig,  3  T.   R.  119,  783 ;    Arnold  v.  Delano,  4   Gush- 
ing, 33. 

3  Roper  v.  Goombes,  6  Barn.  &  Cres.   534;    Cross  on  Lien,  p.  403; 
Arnold  v.  Delano,  4  Gushing,  33  ;   Hunter  v.  Talbot,  3  Smedes  &  M.  754  ; 
Gibson  v.  Carruthers,  8  Mees.  &  W.  321,  341,  per  Lord  Abinger,  C.  B. ; 
Ante,  §  285,  note ;  Post,  §  398. 

4  Arnold  v.  Delano,  4  Gushing,  33. 
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goods  by  payment  of  the  charge  upon  them.1  Nor  does  it 
make  any  difference,  that  it  is  the  usage  for  land-carriers  to 
retain  goods,  as  security  for  a  general  balance  of  account  be- 
tween them  and  the  consignee.2  So,  also,  such  a  usage  will 
not  authorize  the  carrier  to  detain  goods  from  the  consignee, 
if  the  carriage  is  to  be  paid  by  the  consignor.3 

§  322.  The  consideration  of  this  subject  naturally  resolves 
itself  into  three  questions.  1st.  Who  may  exercise  the  right 
of  stoppage  in  transitu?  2d.  How  it  may  be  exercised  ?  and 
3d.  When  and  under  what  circumstances  it  can  be  exer- 
cised? 

§  323.  In  respect  to  the  first  question,  the  rule  is,  that  the 
right  of  stoppage  is  confined  to  a  vendor  or  to  a  consignor,  to 
whom  the  vendee  is  liable  for  the  price.  If,  therefore,  a  per- 
son abroad,  in  pursuance  of  orders  sent  to  him,  procure  goods 
answering  to  the  order  upon  his  own  credit,  so  that  he  is  lia- 
ble therefor  to  the  vendor,  and  transmit  them  to  the  orderer, 
charging  a  commission,  he  is  entitled  to  stop  them  in  transitu  ; 
since,  as  far  as  concerns  the  orderer,  he  is  the  sole  vendor.4 
So,  also,  a  person  sending  goods  to  be  sold  on  the  joint 
account  of  himself  and  his  consignee,  has  a  right  of  stoppage.5 
So,  also,  where  goods  are  furnished  to  the  agent  of  a  bank- 
rupt, on  the  agent's  credit,  he  may,  to  protect  himself,  stop 
them  -in  transitu,  and  give  them  a  new  direction  adverse  to  his 
principal ;  but,  if  he  give  them  a  fresh  destination  in  furtherance 
of  the  usual  course  of  business  of  the  principal,  they  pass  to 

i 

1  Oppenheim  v.  Russell,  3  Bos.  &  Pul.  42 ;  Morley  v.  Hay,  3  Mood.  & 
Ry.  396 ;  2  Kent,  Comm.  541 .  This  liability  of  the  vendor,  who  exercises 
his  right  of  stoppage,  for  the  freight  or  price  of  carriage  of  the  goods,  will 
accrue  though  the  goods  have  been  transported  on  board  a  ship  belonging 
to  the  vendee  or  consignee,  so  that  no  freight  whatever  would  be  due  or 
would  have  become  due  but  for  the  stoppage.  Newhall  v.  Vargas,  15 
Maine,  314. 

8  Ibid. 

3  Butler  v.  Walcott,  5  Bos.  &  Pul.  64. 

4  Feise  v.  Wray,  3  East,  93 ;  Newhall  v.  Vargas,  13  Maine,  103. 
*  Newsora  v.  Thornton,  6  East,  17. 
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the  assignees,  as  in  the  order  and  disposition  of  the  bankrupt.1 
So,  also,  a  person  remitting  money  on  a  particular  account,  and 
for  a  special  purpose,  may  stop  it  on  its  way,  in  case  of  the  con- 
signee's insolvency ;  but  this  right  cannot  be  exercised  in  the 
case  of  a  general  remittance,  made  either  in  whole  payment, 
or  on  account  of  a  debt,  from  a  debtor  to  his  creditor.2  So, 
also,  an  alien  enemy,  trading  with  a  British  subject,  who  pur- 
chases under  a  license  from  the  crown,  has  been  held  to  have 
a  right  to  stop  the  goods  sold,  the  license  being  considered  as 
legalizing  the  contract  of  sale,  and  its  incidents.3  But  the 
mere  fact,  that  a  person  has  become  surety  for  the  payment  of 
the  price  of  goods  sold,  will  not  entitle  him  to  stop  them  in 
transitu  ;  since  there  is  no  primary  liability  on  his  part  to  pay 
the  price.4  So,  also,  a  person  having  a  mere  lien  upon  goods, 
without  any  property  in  them,  —  as,  if  his  lien  be  for  work 
done,  has  no  right  of  stoppage  in  transitu^  although  his  em- 
"ployer  become  insolvent  before  the  goods  reach  him  ; 5  and, 
since  his  lien  would  be  destroyed  by  such  a  voluntary  parting 
with  the  goods,  as  is  incidental  to  his  right  of  stoppage.  Nor 
has  a  court  of  equity  jurisdiction  in  any  case  to  stop  goods  in 
transitu. ,6 

§  324.  Again  ;  it  is  not  necessary  that  the  vendor  or  con- 
signor should  personally  exercise  his  right  of  stoppage  ;  if  his 
general  or  special  agent  act  for  him,  and  he  recognizes  and 
confirms  the  act,  it  will  be  sufficient.7  And  if  the  act  to  effect 
a  stoppage  be  done  by  one  who  acts  as  agent  of  the  vendor 

1  Hawkes  v.  Dunn,  1  Tyrw.  413 ;  S.  C.,  1  Cromp.  &  Jerv.  519. 

2  Smith  v.  Bowles,  2  Esp.  578 ;  Vertue  v.  Jewell,  4  Camp.  31 ;  Clark  v. 
Mauran,  6  Paige,  373;  Wood  v.  Koach,  1  Yeates,  177  ;  Summeril  v.  Elder, 
1  Binn.  106. 

3  Fenton  v.  Pearson,  15  East,  419. 

4  Siffkin  ».  Wray,  6  East,  371. 

6  Sweet  v.  Pym,  1  East,  4;  Nicholls  v.  Lawrie,  2  Bing.  N.  C.  83 ;  Siff- 
kin v.  Wray,  6  East,  371. 

6  Goodhart  v.  Lowe,  2  Jac.  &  Walk.  349 ;  Ante,  §  318. 

7  See  Bell  v.  Moss,  5  Wharton,  189;  Newhall  v.  Vargas,  13  Maine,  93; 
Whitehead  v.  Anderson,  9  Mees.  &  W.  518. 
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but  without  authority,  a  subsequent  adoption  or  confirmation 
will 'have  the  effect  of  a  previous  authority,' if  such  adoption  or 
confirmation  be  made  at  a  time  when,  and  under  circumstances 
in  which,  the  ratifying  party  might  himself  have  done  with 
effect  the  act  which  he  ratifies.  But  an  adoption  of  the  act  of 
the  assumed  agent,  which  takes  place  after  the  transitus  is 
ended  [has  been  held']  not  sufficient.1  So,  also,  even  a  coun- 
termand of  the  goods  made  by  the  buyer,  in  favor  of  the  sell- 
er, will  be  inoperative,  if  it  interfere  with  the  rights  of  third 
persons ;  or  if  the  vendor  do  not  assent  to  the  stoppage.2  But 
if  the  interests  of  no  third  person  intervene,  the  buyer  may 
countermand  the  goods  ;  provided,  that  the  vendor  agree  to 
receive  them  again ;  since  this  would  merely  operate  as  a 
rescission  of  the  bargain,  and  not  as  a  stoppage  in  transitu? 

1  Bird  v.  Brown,  4  Exch.  786.      [But  see  this  case  commented  on  in 
Hutchings  v.  Nunes,  1  Moore,  P.  C.  (N.  S.)  243  (1863)  ;  where  the  power 
of  attorney  sent  by  mail  before  the  stoppage  in  transitu  was  not  received  by 
the  agent  until  afterwards  ;  and  it  was  held  sufficient.]     See  Feise  v.  Wray, 
3  East,   93.     But  it  is  not  necessary  that  the  agent  should  be  specially 
authorized  for  the  purpose ;  the  notice  or  demand  for  the  goods  may  be 
made  by  the  general  agents  of  the  consignor :  Chandler  v.  Fulton,  10  Texas, 
2 ;  or  even  by  a  stranger,  if  the  act  be  ratified  by  the  vendor  before  the  de- 
livery to  the  vendee  :  Whitehead  v.  Anderson,  9  Mees.  &  W.  518  ;    Bell  v. 
Moss,  5  Wharton,  109  ;  Newhall  v.  Vargas,  13  Maine,  93. 

2  Bartram  v.  Farebrother,  Dan.  &  Lloyd,  Merc.  Gas.  42  ;  S.  C.,  1  Moore 
&  P.  515;  4  Bing.  579;    Smith  v.  Field,  5  T.  R.  404;    Atkin  v.  Barwick, 
1  Strange,  165 ;  Harman  v.  Fisher,  Cowp.  125. 

3  Salte  v.  Field,  5  T.  R.  211 ;   Bartram  ».  Farebrother,  Dan.  &  Lloyd, 
Merc.  Cas.  42;  S.  C.,  4  Bing.  579.     This  act  of  stoppage  is,  in  its  nature, 
adverse  to  the  vendee.     Abbott  .on  Shipp.  (6th  Am.  ed.)  511  note,  514; 
Nay  lor  v.  Dennie,  8  Pick.  204 ;    Ash  v.  Putnam,  1  Hill  (N.  Y.),  302.     This 
does  not,  however,  mean,  that  it  is  to  be  exercised  in  hostility  to  the  vendee. 
As  was  said  by  Parker,  C.  J.,  in  Nay  lor  v.  Dennie,  supra :  "  We  understand 
this  doctrine  to  mean  no  more  than  that  the  right  of  stopping  in  transitu 
cannot  be  exercised  under  a  title  derived  from  the  consignee ;    not  that  it 
shall  be  exercised  in  hostility  to  him ;  for  we  find  it  laid  down  in  the  case  of 
Lane  v.  Jackson,  5  Mass.  162,  and  in  Feise  v.  Wray,  3  East,  93,  that  the 
consignment  may  be  refused,  and  that  even  by  the  direction  of  the  consignee, 
some  stranger  may  be  appointed  to  take  possession  of  the  goods  for  the  con- 
signor, though  he  may  be  absent,  &c."     See  Grout  v.  Hill,  4  Gray,  367. 
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Indeed,  inasmuch  as  the  right  of  stoppage  in  transitu  can  only 
strictly  be  exercised  in  the  case  of  the  insolvency  of  the  "ven- 
dee, it  is  evident  that  the  buyer  can  never  stop  the  goods  in 
transitu  ;  because  such  an  act  would  amount  to  an  improper 
preference  of  the  seller  over  the  other  creditors,  who  have  an 
equal  right  upon  the  goods,  as  assets  of  the  bankrupt.1  A 
fortiori,  if  the  buyer  have  once  accepted  the  goods,  he  cannot 
return  them  when  in  insolvent  circumstances.2  Thus,  where 
a  trader,  to  whom  bags  of  -wool  had  been  delivered,  pursuant 
to  order,  had,  by  the  course  of  dealing,  the  option  of  returning 
the  wool,  for  which  he  had  no  call,  —  and  being  from  home 
when  they  were  delivered,  on  his  return,  the  same  day,  he  gave 
directions  not  to  have  them  opened  or  entered  in  his  books,  but 
only  weighed  off,  to  see  that  they  agreed  with  the  invoice ;  he 
being  then  in  embarrassed  circumstances,  and  intending  not  to 
take  them  into  the  account  of  his  stock,  if,  in  the  event,  he 
found  himself  unable  to  pursue  his  business  ;  and  afterwards 
being  avowedly  insolvent,  he  returned  the  bags,  with  a  letter, 
declaring  his  situation,  hoping  that  they  would  have  no  objec- 
tion to  take  back  the  wool,  and  requesting  the  favor  of  a  line 
in  approbation, — it  was  held,  that,  as  the  letter  of  appro- 
bation was  received  after  an  act  of  bankruptcy,  committed  on 
the  same  day,  the  vendee  could  not  restore  the  goods  to  the 
vendors,  although  there  was  no  fraudulent  concert  between 
them  ;  and  that,  by  his  keeping  possession  so  long,  he  lost  his 
option  of  returning  them.3  But,  if  the  rights  of  third  persons 
be  not  compromised  by  the  stoppage,  the  buyer  may,  with  the 
assent  of  the  seller,  countermand  the  goods.  Thus,  where 
goods  were  countermanded  by  the  consignee,  while  they  were 
in  the  hands  of  the  wharfinger,  and  the  consignee,  thereupon, 
ordered  his  attorney  to  write  and  inform  the  consignor,  that  he 

1  Ibid. ;  Bartram  v.  Farebrother,  4  Bing.  579  ;  Barnes  v.  Freeland,  6  T. 
R.  81 ;  Neate  v.  Ball,  2  East,  123. 

2  Neate  v.  Ball,  2  East,  123 ;  Barnes  v.  Freeland,  6  T.  R.  81 ;    Smith  v. 
Field,  5  T.  R.  404. 

3  Neate  v.  Ball,  2  East,  117. 
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could  not  receive  them,  and  he  did  so,  and  the  consignor,  in 
answer  to  the  letter  of  the  attorney,  wrote  back,  consenting  to 
take  the  goods ;  and  on  the  day  after  his  return  letter  was 
received,  an  execution  issued  against  the  vendee  ;  it  was  held, 
that  this  was  not  strictly  an  exercise  of  the  right  of  stoppage 
in  transitu.  but  a  rescission  of  the  contract,  and,  as  the  rescis- 
sion had  taken  place  by  mutual  consent  before  the  execution, 
that  the  execution  could  not  afterwards  be  levied  on  these 
goods.1  [And  the  same  has  been  held,  upon  great  deliberation, 

1  Bartram  v.  Farebrother,  Dan.  &  Lloyd,  Merc.  Gas.  42 ;  S.  C.,  1  Moore 
&  P.  515  ;  4  Bing.  579.  In  this  case,  Mr.  Chief  Justice  Best,  in  delivering 
the  opinion  of  the  Court,  said:  "  This  is  an  action  against  the  sheriff,  for 
taking  in  execution  certain  goods  as  the  goods  of  Mungo  Park,  at  the  suit 
of  one  of  M.  Park's  family.  Now,  when  can  an  execution  creditor  take 
goods  which  his  debtor  has  purchased  ?  When  the  contract  between  the 
vendor  and  vendee  is  complete.  If  the  contract  be  only  suspended,  that  is 
enough  to  prevent  the  execution  creditor  from  taking.  But  the  contract 
here  was  altogether  put  an  end  to.  The  goods  had  been  sold  by  a  person  in 
Scotland.  On  the  3d  of  November  the  vendee  says,  '  I  decline  having 
them  ; '  he  then  proceeds  to  effect  his  repudiation  of  the  contract  in  a  clumsy 
way,  by  telling  his  clerk  to  order  Vincent  to  stop  the  goods ;  but  what  he 
proposed  and  intended  was,  to  get  rid  of  the  contract.  This  proposal,  how- 
ever, unless  assented  to  by  the  vendor,  would  not  have  sufficed  for  the 
purpose ;  but  notice  was  given  to  the  wharfinger  on  the  3d,  and  on  the  6th, 
one  day  before  the  goods  were  claimed  in  execution,  the  vendor  agreed  to 
the  proposal.  It  has  been  asked,  what  would  have  been  the  consequence  if 
the  vendee  had  revoked  his  order  to  stop  the  goods  ?  But  it  is  sufficient  for  the 
present  case  to  say  that  it  was  not  revoked,  and  that  on  the  3d  of  November, 
there  was  a  clear  intention  to  put  an  end  to  the  contract.  Now,  without 
referring  to  cases,  it  is  perfectly  clear,  that  till  the  rights  of  third  persons 
have  intervened,  contracting  parties  have  a  right  to  rescind  a  contract ;  and 
here,  at  the  time  the  contract  was  rescinded,  no  such  rights  had  intervened. 
But  the  point  has  been  decided  in  Atkin  v.  Barwick.  I  do  not  go  the  whole 
length  of  the  positions  laid  down  in  that,  case  ;  it  is  sufficient,  however,  if  we 
should  have  decided  in  the  same  way,  though  not  entirely  for  the  same  rea- 
sons. That  was  a  case  of  bankruptcy,  and  it  should  be  said  for  Pratt,  C.  J., 
that  the  doctrine  touching  matters  done  in  contemplation  of  bankruptcy,  was 
subsequently  introduced  into  Westminster  Hall.  The  case,  however,  was 
confirmed  by  Salte  v.  Field,  where  the  property  of  goods  bought  by  an  agent 
for  the  vendee,  and  delivered  by  him  to  the  vendee's  packer,  in  whose  hands 
they  were  attached  by  the  vendee's  creditors,  was  held  to  revest  in  the  vendor, 
so  as  to  avoid  the  attachment,  by  the  vendee's  having  countermanded  the 
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where  the  assent  of  the  vendor  to  the  rescission  of  the  con- 
tract was  not  received  until  after  the  goods  had  been  attached 

purchase,  by  letter  to  his  agent,  dated  before  such  delivery,  though  not 
received  till  afterwards,  the  vendor  assenting  to  take  back  the  goods.  That 
case  was  not  decided,  oh  the  ground  that  no  contract  had  existed.  Lord 
Kenyon  says,  *  It  was  in  the  power  of  the  buyer  and  seller  to  put  an  end  to 
the  contract  as  if  it  had  never  existed ;  and  it  is  stated  that  the  proposition 
made  by  the  purchaser  to  rescind  the  contract,  was  acceded  to  by  the 
sellers.'  That  shows  that  the  principle  was,  not  that  no  contract  had  ex- 
isted, but  that  a  contract  had  been  rescinded.  Salte  v.  Field  was  recognized 
in  Smith  v.  Field,  where  the  decision  was  different,  because  the  rights  of 
third  parties  had  intervened  ;  but  Lord  Kenyon  took  care  not  to  impugn  the 
principle  established  in  Salte  v.  Field,  saying,  '  In  the  former  case  of  Salte 
v.  Field,  the  Court  went  as;,far  as  they  could  to  assist  the  sellers ;  but  there 
both  the  buyer  and  seller  agreed  to  rescind  the  contract  before  the  bank- 
ruptcy.' Each  of  the  Judges  confirmed  the  decision  in  that  case,  and  also 
in  Atkin  v.  Barwick.  Barnes  v.  Freeland  does  not  shake  the  authority  of 
the  previous  cases.  Lord  -Kenyon  says,  '  I  cannot  distinguish  the  present 
case  from  that  of  Harman  v.  Fisher  on  principle  ;  for  this  bankrupt  knew  his 
insolvent  situation  at  the  time  when  he  wished  to  deliver  back  the  goods  in 
question  to  the  defendant,  as  well  as  Fordyce  did  in  that  case ;  there,  For- 
dyce,  finding  that  he  was  insolvent,  was  anxious  to  repay  to  the  defendant 
some  bills  which  the  latter  had  lent  him ;  and  though  those  bills  were  as 
easily  distinguishable  from  the  rest  of  his  effects  as  the  iron  in  question  was 
from  the  rest  of  this  bankrupt's  property,  the  Court  there  held,  that  it  could 
not  be  done,  because  it  would  prejudice  the  other  creditors  of  the  bankrupt. 
Three  cases,  however,  have  been  cited  and  pressed  upon  us,  as  deciding  the 
present ;  but  I  think  they  are  to  be  distinguished  from  this.  In  Atkin  v. 
Barwick,  the  vendees,  finding  that  their  affairs  were  in  a  declining  condition, 
before  the  goods  arrived  at  their  house  in  Cornwall,  refused  to  accept  the 
goods,  and  thereby  refused  to  become  parties  to  the  contract  of  sale ;  and 
though,  when  the  goods  did  arrive  by  the  wagon,  the  vendees  could  not  turn 
them  loose  in  the  streets,  yet  they  did  what  was  tantamount  to  rejecting 
them ;  they  sent  them  to  a  friend  of  the  consignors  for  their  use.  In  Salte 
v.  Field,  consider  who  was  the  party  to  the  contract;  not  the  clerk  of  the 
vendee,  who  lived  in  London,  but  Dewhurst,  who  was  residing  in  New 
York ;  and  he,  knowing  his  insolvent  situation,  sent  orders  a  month  before 
the  transaction  in  dispute  took  place,  to  his  clerk  here,  not  to  purchase  any 
more  goods  for  him.  The  clerk,  immediately  on  the  receipt  of  this  order, 
applied  to  the  vendors  to  take  the  goods  back  again,  who  agreed  to  rescind 
the  contract.'  Barnes  v.  Freeland  was  decided  on  the  ground  that  the  acts 
were  done  in  contemplation  of  bankruptcy ;  but  in  the  present  case,  there 
having  been  no  bankruptcy,  that  principle  does  not  apply.  It  has  been 
argued  that  the  goods  in  the  present  case  were  finally  delivered  before  the 
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by  creditors  of  the  vendee.1]  So  where  the  vendee  or  consignee 
had  the  right  to  reject  the  goods  forwarded,  should  they  on 
arrival  and  examination  prove  unsatisfactory,  and  a  bill  of  sale 
thereof  was  sent  by  mail,  and  received  by  him,  but  before  he 
knew  of  the  arrival  of  the  goods,  or  paid  the  price  or  the  freight 
thereon,  ascertaining  that  he  was  insolvent,  he  executed  a  bill 
of  sale  thereof  to  the  consignor  and  delivered  it  to  a  third  per- 
son for  him  ;  this  was  held  to  operate  as  a  stoppage  in  transitu, 
or  a  refusal  to  complete  the  contract  of  sale.2 

§  325.  The  next  question  is,  How  may  the  right  of  stoppage 
in  transitu  be  exercised  ?  And  in  this  respect  the  rule  is,  that 
it  is  not  necessary  for  the  vendor  to  take  possession  of  the 
goods  by  a  manual  seizure  of  them,  but,  that  it  will  be  suffi- 
cient if  he  make  claim  to  them,  adversely  to  the  buyer,  during 
their  passage.3  Thus,  where  a  certain  quantity  of  wine  was 

stoppage  took  effect ;  but  it  has  never  been  held  that  goods  in  the  hands  of 
a  carrier  or  wharfinger  have  been  finally  delivered  except  where  the  wharf- 
inger has  actually  been  the  agent  of  the  consignee ;  and  those  cases  have 
all  turned  on  attempts  to  defeat  «a  general  body  of  creditors.  In  the  present 
case  the  goods  were  not  in  the  hands  of  the  vendee,  nor  were  they  stopped 
to  defraud  a  general  body  of  creditors ;  there  is  no  ground,  therefore,  for 
impeaching  the  verdict  which  has  been  given,  and  the  rule  must  be  dis- 
charged." In  Grout  v.  Hill,  4  Gray,  367,  Shaw,  C.  J.,  said :  "  It  was  very 
early  held,  that  where  the  purchaser  of  goods  on  credit  finds  that  he  shall  not 
be  able  to  pay  for  them,  and  gives  notice  thereof  to  the  seller,  and  leaves 
the  goods  in  possession  of  a  third  person,  when  they  arrive,  for  the  use  of 
the  seller,  and  the  seller  on  such  notice,  expressly  or  tacitly  assents  to  it,  it 
is  a  good  stoppage  in  transitu,  although  the  bankruptcy  of  the  purchaser 
intervenes;  and  the  goods  revest  in  the  seller.  Atkin  v.  Barwick,  1 
Strange,  165 ;  Salte  v.  Field,  5  T.  R.  211 ;  Lane  v.  Jackson,  5  Mass.  157." 

1  [Sturtevant  o.  Orser,  24  N.  Y.  538  (1862),  where  the  authorities  are  care- 
fully examined  by  Smith,  J.     These  cases  rest  on  the  doctrine  of  rescission 
of  the  contract,  and  not  all  on  the  right  of  stoppage  in  transitu.     The  insol- 
vency of  the  purchaser  seems  to  have  no  other  importance  than  as  bearing 
upon  the  question  of  the  assent  of  the  vendor  to  the  rescission.] 

2  Grout  v.  Hill,  4  Gray,  361. 

3  A  demand  of  the  goods  of  the  carrier,  or  notice   to  him  to  stop  the 
goods,  or  an  assertion  of  the  vendor's  right  by  an  entry  of  the  goods  at  the 
custom-house,  or  a  claim  and  an  endeavor  to  get  possession,  is  equivalent  to 
an  actual  stoppage  of  the  goods.     Walker  v.   Woodbridge,  Cooke's  Bank. 
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conveyed  to  the  king's  warehouse  to  be  sold,  in  consequence 
of  the  neglect  of  the  consignee  to  pay  the  duties,  and  had  not 
come  to  his  possession,  and,  in  consequence  of  his  insolvency, 
the  consignor  made  claim  thereto  ;  it  was  held,  that  the  claim 
was  a  sufficient  exercise  of  the  right  of  stoppage  to  prevent 
the  proceeds  of  the  wine,  which  was  sold  under  the  statute, 
from  being  distributable  under  a  commission  of  bankruptcy 
issued  against  the  assignee1  [?  consignee].  So,  also,  a  notice  to 
a  carrier  not  to  deliver  goods  to  the  sendee,  is  a  sufficient  stop- 
page, although  the  goods  be,  by  mistake  of  the  carrier,  actually 
delivered  subsequently  to  the  vendee  ;  since  the  carrier  thereby 
renders  himself  liable  therefor  in  trover.2  A  notice  of  stoppage 
in  transitu,  to  be  effectual,  must  be  given  either  to  the  person 
who  has  the  immediate  custody  of  the  goods,  or  to  the  principal, 
whose  servant  has  the  custody  at  such  a  time,  and  under  such 
circumstances  as  that  he  may,  by  the  exercise  of  reasonable 
diligence,  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  to  the  consignee.  Thus,  where  timber  was  sent  by  A., 
from  Quebec,  to  be  delivered  to  B.,  at  Port  Fleetwood,  in  Lan- 
cashire, a  notice  of  stoppage  was  given  to  the  ship-owner  at 
Montrose,  while  the  goods  were  on  their  voyage,  whereupon, 
the  latter  sent  a  letter  to  await  the  arrival  of  the  captain  at 
Fleetwood,  directing  him  to  deliver  the  cargo  to  the  agents  of 
the  vendor ;  it  was  held  that  the  notice  was  insufficient  to 
entitle  the  vendor  to  stop  the  goods  on  the  ground  that  the 
ship-owner  had  not  the  immediate  custody  of  them.3 

§  326.  We  now  come  to  the  third  question,  when  and  under 

L.  494;  Mills  v.  Ball,  2  Bos.  &  Pul.  457;  Newhall  ».  Vargas,  13  Maine, 
93 ;  Litt  v.  Cowley,  7  Taunt.  169  ;  Northey  v.  Field,  2  Esp.  613  ;  Hoist  v. 
Pownal,  1  Esp.  240.  The  vendor's  right  is  so  strongly  maintained,  that 
while  the  goods  are  in  the  transit,  and  the  insolvency  of  the  vendee  occurs, 
the  vendor  may  take  them  by  any  means  not  criminal.  Lord  Hardwicke  in 
Snee  v.  Prescott,  1  Atk.  245 ;  2  Kent,  Comm.  543. 

1  Northey  v.  Field,  2  Esp.  613 ;  Hoist  v.  Pownall,  1  Esp.  240. 

2  Litt  v.  Cowley,  7  Taunt.  169 ;  Holt,  338 ;   Stokes  v.  La  Riviere,  cited 
in  Bohtlingk  v.  Inglis,  3  East,  397. 

3  Whitehead  v.  Anderson,  9  Mees.  &  W.  535. 
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what  circumstances  the  right  of  stoppage  in  transitu  can  be 
exercised.  To  enable  the  vendor  to  exercise  this  right,  the 
goods  sold  must  be  unpaid  for,  —  the  vendee  must  be  insolvent, 
—  and  the  goods  must  be  in  transit. 

§  327.  In  the  first  place,  the  goods  must  be  unpaid  for ;  for, 
the  non-payment  of  price  by  the  vendee  is  the  very  touchstone 
to  the  right  of  stoppage  in  transitu.  The  vendor  will,  however, 
only  be  deprived  of  his  right  of  stoppage  by  a  payment  of  the 
whole  price.  The  only  effect  of  a  partial  payment  will  be  to 
reduce  his  lien  pro  tanto,  and  not  to  deprive  him  of  the  right 
of  repossessing  himself  of  the  goods,  and  holding  every  portion 
of  them  until  the  whole  price  is  paid.1  So,  also,  if  credit  be 
given  to  the  vendee ;  or  a  promissory  note  or  bill  of  exchange 
be  taken  in  payment ;  the  vendor  has  nevertheless  a  right, 
upon  the  insolvency  of  the  vendee,  to  stop  the  goods  in  transitu 
and  retain  them  without  surrendering  the  bill  or  note,  because 
of  the  partial  failure  of  the  consideration.2  Nor  would  it  make 
any  difference,  that  the  note  or  bill  was  indorsed  over  by  the 
vendor  to  a  third  person.3  If,  therefore,  in  consideration  of 
goods  being  consigned  to  him,  a  factor  accept  bills  drawn  by 
the  consignor,  and  pay  part  of  the  freight,  and  become  insol- 
vent before  the  bills  are  due,  and  before  the  vendee  acquires 
possession  of  the  goods,  the  consignor  may  stop  them  in  tran- 

1  Feise  v.  Wray,  3  East,  102 ;    Hodgson  v.  Loy,  7  T.  R.  440 ;    Newhall 
v.  Vargas,  13  Maine,  93;    2  Kent,  Coram.  541 ;    Parke,  B.,  in  Van  Casteel 
v.  Booker,  2  Exch.  702.     And  the  vendor  is  under  no  obligation,  before  he 
can  exercise  the  right  of  stoppage,  to  refund  what  he  may  have  received  in 
part-payment.     Newhall  v.  Vargas,  supra.     Nor  when  the  goods  have  been 
stopped  in  their  transit,  can  the  vendee  for  that  cause  recover  back  a  partial 
payment  made  therefor.     Newhall  v.  Vargas,  15  Maine,  314. 

2  Feise  v.  Wray,  3  East,  93;    Edwards  v.  Brewer,  2  Mees.  &  W.  375; 
Stubbs  v.  Lund,  7  Mass.  453 ;  Arnold  v.  Delano,  4  Gushing,  33  ;    Donath  v. 
Bromhead,  7  Barr,  301 ;  Hays  v.  Mouille,  14  Penn.  State,  48  ;  Bell  v.  Moss, 
5  Wharton,  189.     [But  it  has  been  held  that  if  the  note  of  a  third  person, 
not  the  purchaser,  has  been  taken  in  payment  for  the  goods,  and  without  any 
indorsement,  guaranty,  or  remaining  liability  of  the  purchaser,  the  right  of 
stoppage  is  gone.     Eaton  v.  Cook,  32  Vermont,  58.] 

3  Ibid. 
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situ.1  So,  also,  if  goods  be  sent  in  payment  of  an  already  exist- 
ing debt,  no  right  of  stoppage  in  transitu  exists,  inasmuch  as 
the  debtor  would  be  in  the  same  predicament  as  a  vendor  to 
whom  the  whole  price  had  been  paid.2  But,  where  there  are 
mutual  liabilities  on  an  unsettled  account  between  vendor  and 
vendee,  the  vendor  has  a  right  of  stoppage,  and  is  not  obliged 
to  wait  for  a  final  adjustment  and  balance  of  accounts.3  Thus, 
where  a  merchant  in  England  sent  goods  of  a  certain  value  to 
a  merchant  in  Quebec,  to  be  sold  on  account  of  the  former ; 
and  before  the  goods  were  sold,  and  the  proceeds  ascertained, 
the  latter  shipped  three  cargoes  of  timber  to  the  former,  to 
credit  on  account,  two  of  which  arrived,  and  against  the  third 
of  which  the  consignor  drew  a  bill  for  the  amount  while  it  was 
in  transitu,  —  and  the  consignee,  in  the  interval,  became  insol- 
vent, and  dishonored  the  bill ;  it  was  held  that  the  consignor 
had  a  right  to  stop  the  timber,  and  was  not  bound  to  wait  for 
an  adjustment  of  the  mutual  accounts.4  But,  if  the  state  of 
the  accounts  be  such  that  a  balance  is  due  from  the  vendor  to 
the  vendee,  which  would  more  than  cover  the  value  of  the  goods 
consigned,  the  consignor  has  no  right  of  stoppage.5 

§  328.  Again,  if  the  vendor,  upon  the  insolvency  of  the 
vendee,  accept  of  any  composition  for  the  debt  due  from  the 
latter  for  the  goods  sold,  his  right  of  stoppage  is  thereby  waived. 
As,  where  A.,  having  in  his  possession  a  butt  of  wine,  which  he 
had  sold  to  B.,  became  a  party  to  a  deed  of  composition  for  a 
general  debt,  including  the  price  of  the  wine,  and  declined  to 
take  back  the  wine,  but  said  that  B.  might  take  it  at  any  time 

1  Kinloch  v.  Craig,  4  Bro.  P.  C.  47 ;  S.  C.,  3  T.  R.  119,  783 ;    Ilsley  v. 
Stubbs,  9  Mass.  64,  65. 

2  Smith  v.  Bowles,  3  Esp.  578  ;  Vertue  v.  Jewell,  4  Camp.  31 ;    Stanton 
v.  Eager,  16  Pick.  475 ;  Clark  v.  Mauran,  3  Paige,  373 ;  Wood  v.  Roach,  1 
Yeates,  177  ;    Summeril  v.  Elder,  1  Binn.  106 ;    Haille  v.  Smith,  1  Bos.  & 
Pul.  563. 

3  Wood  u.  Jones,  7  Dowl.  &  Ryl.  126 ;  Kinloch  v.  Craig,  3  T.  R.  119; 
Stanton  v.  Eager,  16  Pick.  467,  477. 

4  Wood  v.  Jones,  7  Dowl.  &  Ryl.  126. 

5  Vertue  v.  Jewell,  4  Camp.  31 ;  Wood  v.  Jones,  7  Dowl.  &  Ryl.  126. 
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on  payment  of  the  duty  ;  it  was  held  that  he  could  not  stop  the 
wine  in  transitu,  his  second  agreement  being  a  new  contract  of 
sale.1 

§  329.  In  the  next  place,  we  come  to  the  second  prerequisite 
of  a  right  of  stoppage  in  transitu,  namely,  that  the  vendee  shall 
be  insolvent ;  for  this  right  can  never  be  strictly  exercised  by 
the  vendor,  or  consignor,  except  in  case  of  the  insolvency  of  the 
vendee.2  The  vendor  or  vendee  may,  indeed,  countermand 

1  Nicholas  v.  Hart,  5  Car.  &  P.  179. 

2  The  term  "  insolvency"  here  denotes  more  than  merely  having  taken 
the  benefit  of  an  insolvent  law.     It  includes  that  and  also  a  stoppage  of 
payment,  and  a  failure  in  one's  circumstances,  as  evinced  by  some  overt  act. 
Rogers  v.  Thomas,  20  Conn.  54;  Newsom  v.  Thornton,  6  East,  17  ;  Vertue 
v.  Jewell,  4  Camp.  31.     "Insolvency"  in  some  cases  is  denned  to  be  a 
present  inability  to  pay  in  the  ordinary  course  of  business.     Thompson  v. 
Thompson,  4  Gushing,  127,  134;   Bayly  v.  Schofield,  1  Maule  &  S.  338; 
Shore  v.  Lucas,  3  Dow.  &  Ry.  218 ;    Lee  v.  Kilburn,  3  Gray,  594,  600 ; 
Herrick  v.  Horst,  4  Hill,  650 ;  Chandler  v.  Fulton,  10  Texas,  2 ;    Secomb 
v.  Nutt,  14  B.  Monr.  324.      In  Naylor  v.  Dennie,  8  Pick.  198,  205,  Parker, 
C.  J.,  said  :  **  We  do  not  find  that  the  right  of  stopping  depends  upon  a  de- 
clared insolvency  or  open  bankruptcy  before  the  arrival  of  the  goods.     It  is 
enough  that  the  affairs  of  the  consignee  are  so  involved  that  he  is  unable  to 
pay  for  the  goods,  if  he  was  to  pay  on  delivery ;  or  that  he  shall  have  be- 
come actually  insolvent  before  he  shall  have  taken  possession."      See  Hays 
v.  Mouille,  14  Penn.  State,  51 ;  Biddlecombe  v.  Bond,  4  Adol.  &  El.  332; 
[Benedict  v.  Schaettle,  12  Ohio  State,  515  ;  O'Brien  v.  Norris,  16  Md.  122]. 
In  Smith's  Mercantile  Law  (Am.  ed.  1847),  548,  is  a  very  well-considered 
note  on  this  point,  in  which  the  learned  author  concludes  that  the  term  *•  in- 
solvency "  (when  used  with  reference  to  this  branch  of  the  law)  is  satisfied 
by  a  general  inability  to  pay  evidenced  by  stoppage  of  payment ;    and  the 
failure  to  pay  one  just  and  admitted  debt  would  probably  be  satisfactory 
primd  facie  evidence  of  such  general  inability.     The  author  cites  and  com- 
ments on  the  cases  of  Wilmhurst  v.  Bowker,  2  Man.  &  Gr.  812;  The  Con- 
stantia,  6  Rob.  Adm.  321 ;  Biddlecombe  v.  Bond,  4  Adol.  &  El.  332  ;  Vertue 
v.  Jewell,  4  Camp.  31 ;  Newsom  v.  Thornton,  6  East,  17  ;    Dixon  v.  Yates, 
5  Barn.  &  Adol.  313.     In  Rogers  v.  Thomas,  supra,  it  was  held,  that  the 
requisite  insolvency  must  occur  between  the  time  of  the  sale  and  the  exercise 
of  the  right.     It  is  not  sufficient  that  it  exists  at  the  time  of  the  sale ;    and 
if  the  insolvency  does  exist  at  the  time  of  the  sale,  the  vendor  cannot  stop 
the  goods  on  that  ground,  although  he  was  ignorant  of  the  fact  of  the  in- 
solvency.    But  see  Buckleys.  Furniss,  15  Wendell,  137;  S.  C.,  17  Wen. 
dell,  504,  where,  however,  it  was  thought  that  if  the  vendor  Jcnew  the  vendee 
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the  goods  sold  while  they  are  on  their  passage,  but  such  an  act 
will  be  of  no  effect  except  by  the  consent  of  the  other  party, 
and  it  is,  therefore,  to  be  considered  as  a  mutual  agreement  to 
rescind  the  contract,  and  not  as  an  exercise  of  the  strict  right 
of  stoppage  in  transitu.  The  insolvency  of  the  vendee  or  con- 
signee does  not,  of  itself,  remit  to  the  vendor  the  possession  of 
the  goods ;  nor  does  it  operate  to  rescind  the  contract ;  but 
merely  to  invest  the  consignor  or  vendor  with  the  privilege  of 
retaking  the  goods  as  a  security  for  the  price,  if  he  choose  to 
exercise  it,  —  and  if  he,  in  fact,  do  exercise  it  before  the  goods 
come  into  the  possession  of  the  vendee  or  consignee.1  Any 
well-founded  or  probable  information  of  such  an  embarrassment 
on  the  part  of  the  other  party,  as  to  prevent  him  from  honoring 
his  drafts,  or  meeting  the  demands  of  his  creditors,  is  a  suffi- 
cient insolvency  to  justify  the  vendor  in  stopping  the  goods  sold. 
But  if,  through  excess  of  caution,  or  from  misinformation,  he 
make  a  mistake,  and  stop  the  goods  when  the  buyer  is  not  in- 
solvent, the  buyer  would  be  entitled  to  claim  the  goods,  and  an 
indemnification  for  all  the  expenses  growing  out  of  the  stop- 
page.2 The  right  of  stoppage,  possessed  by  a  vendor  or  con- 
signor of  goods,  shipped  to  order,  is  a  privilege  allowed  for  the 
purpose  of  protecting  him  against  the  insolvency  of  the  vendee, 
and,  if  the  latter  be  not  insolvent,  the  vendor  cannot  stop  them, 
for  that  would  amount  to  an  unlimited  power  to  vary  the  con- 
signment at  pleasure,  which  is  inconsistent  with  the  rights  of 
the  vendee,  and  might  be  productive  of  great  mischief.3  If. 
indeed,  the  goods  be  shipped  without  orders,  the  seller  may  do 
as  he  pleases  with  them,  since  they  are  his  own  goods,  and  the 

to  be  insolvent  at  the  time  of  sale  he  could  not  exercise  the  right.  See 
Conyers  v.  Ennis,  2  Mason,  236;  Biggs  v.  Barry,  2  Curtis,  C.  C.  259; 
Blackb.  on  Sales,  130 ;  [Reynolds  v.  Boston  and  Maine  Eailroad,  43  N. 
Hamp.  588  ;  disapproving  of  the  rule  laid  down  in  Rogers  v.  Thomas,  supra. 
And  see,  also,  Benedict  v.  Schaettle,  12  Ohio  State,  515]. 

1  Ante,  §  284.  2  The  Constantia,  6  Rob.  Adm    321. 

3  Walley  v.  Montgomery,  3  East,  585 ;  The  Constantia,  6  Rob.  Adm. 
321 ;  Abbott  on  Shipp.  (Shee's  ed.)  460,  461. 
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vendor  has  no  right  of  property  in  them.1  But,  when  goods 
are  shipped  to  order,  the  consignor  must  hold  to  his  agreement, 
and,  if  he  have  given  credit,  or  taken  a  note,  or  bill  of  exchange, 
for  the  price,  he  cannot  take  possession  of  the  goods  on  their 
passage,  and  insist  upon  immediate  payment  as  the  condition 
of  delivering  them,  the  consignee  being  willing  to  pay  accord- 
ing to  the  original  terms  of  the  agreement,  and  not  being  in- 
solvent.2 

§  330.  We  now  come  to  the  third  prerequisite  to  the  right  of 
stoppage  in  transitu  ;  which  is,  that  the  goods,  in  respect  to 
which  it  is  claimed,  must  be  in  transit.3  So  long  as  the  goods 
sold  are  on  their  passage  and  have  not  come  to  the  actual  pos- 
session of  the  vendee,  they  may  be  stopped,  but,  as  soon  as 
they  have  come  into  his  possession,  or  have  arrived  at  their 
place  of  destination,  the  seller  loses  his  power  over  them.  It 
becomes,  therefore,  important  to  consider  when  and  under  what 
circumstances  goods  are  deemed  to  be  in  transitu,  and  when 
they  are  deemed  not  to  be  in  transitu  ;  since  this  will  determine 
whether  the  consignor  has,  or  has  not,  at  any  particular  time, 
a  right  of  stoppage.  And,  since  there  are  two  modes  in  which 
the  transit  may  be  determined ;  namely,  1st.  By  delivery  into 
the  possession  of  the  vendee ;  and  2d.  By  some  intervening 
acts  by  the  consignee  before  delivery  :  the  subject  naturally 
divides  itself  into  these  two  branches,  which  we  shall  proceed 
to  consider. 

§  331.  And,  in  the  first  place,  the  transit  may  be  determined 
by  a  delivery  of  the  goods  into  the  actual  or  constructive  pos- 
session of  the  vendee.  Upon  this  subject,  the  first  remark  to 

1  Ibid.  2  Walley  v.  Montgomery,  3  East,  585. 

3  See  Wood  v.  Yeatman,  15  B.  Monr.  270 ;  Warren  v.  Sproule,  2  A.  K. 
Marsh.  528,  536 ;  Stanton  v.  Eager,  16  Pick.  474 ;  Atkins  v.  Colby,  20  N. 
Hamp.  154 ;  [Heinckey  v.  Earle,  8  El.  &  Bl.  410,  and  the  valuable  note  to 
the  American  edition].  It  makes  no  difference  in  regard  to  this  right  of 
stoppage,  whether  the  goods  are  transmitted  by  land  or  by  water.  Abbott 
on  Shipp.  (6th  Am.  ed.)  520 ;  Hunter  v.  Beale,  tried  before  Lord  Mansfield 
at  Guildhall,  3  T.  R.  466  ;  Stokes  v.  La  Riviere,  Ibid. 
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be  made  is,  that  the  species  of  delivery  required  in  order  to 
defeat  the  vendor's  right  of  stoppage,  differs  from  every  other 
species  of  delivery,  and  care  should  be  taken  not  to  confound 
it  with  any  other.1  At  the  risk  of  excessive  repetition,  it  may 
here  be  as  well  to  restate  the  different  species  of  delivery ; 
since  it  is  in  respect  to  the  question,  as  to  what  constitutes  a 
sufficient  delivery,  that  the  student  will  find  the  greatest  diffi- 
culty in  harmonizing  the  cases,  on  account  of  a  careless  and 
indiscriminate  use  of  the  term  delivery,  to  signify  several  en- 
tirely different  things.  There  are,  then,  four  different  kinds 
of  delivery,  each  operating  to  produce  a  certain  and  different 
result.  1st.  A  delivery  sufficient  to  change  the  property  ;  to 
constitute  which,  all  that  is  required  is,  that  the  seller  shall 
have  performed  his  whole  duty.2  2d.  A  delivery  sufficient  to 
destroy  the  lien  of  the  seller  ;  to  constitute  which  there  must 
be  a  complete  surrender  of  possession.3  3d.  A  delivery  suffi- 
cient to  meet  the  requisitions  of  the  statute  of  frauds  ;  to  con- 
stitute which,  there  must  be  a  final  acceptance,  and  absolute 
appropriation  of  the  goods  by  the  vendee.4  4th.  A  delivery 
sufficient  to  defeat  the  vendor's  right  of  stoppage  in  transitu, 
which  is  the  subject  under  present  consideration,  and  which 
occupies  an  intermediate  place  between  the  second  and  third 
classes,  as  above  enumerated. 

§  332.  In  order  to  constitute  such  a  delivery  as  will  defeat 
the  vendor's  right  of  stoppage  in  tramitu,  the  goods  must  have 
ceased  to  be  in  transit,  and  must  have  come  into  the  hands  of 
the  vendee,  or  of  some  person  acting  for  him.  Where  the 
goods  sold  come  into  the  actual  possession  of  the  vendee,  and 
within  his  "  corporal  touch,"  and  are  received  by  him  as  owner, 
the  vendor  cannot  exercise  his  right  of  stoppage,  —  whether 
such  possession  be  obtained  by  the  arrival  of  the  goods  at  the 

1  Cox  v.  Harden,  4  East,  211. 

2  Ante,  Ch.  x.  §  295,  296. 

3  Ante,  Ch.  ix.  §  287-293. 

4  Ante,  Ch.  viii.  §  276-280. 
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place  designated  by  the  vendee  as  the  final  place  of  present 
designation  ;  or  by  a  delivery  at  the  warehouse  of  the  vendee  ; 
or  at  a  warehouse  used  by  him,  but  belonging  to  another  per- 
son ;  or  by  his  personally  intercepting  the  goods  during  their 
passage.1  But,  if  he  refuse  to  take  possession  of  them  as 
owner,  but,  nevertheless,  receive  them  in  behalf  of  the  vendor, 
and  store  them  in  his  warehouse,  the  vendor  may  retake  them 
if  he  choose,  provided  that  the  interests  of  third  persons 
do  not*  intervene.2  But  this,  as  we  have  seen,  is  not  strictly  a 
right  of  stoppage  in  transitu,  since  it  could  not  be  exercised  in 
case  of  the  insolvency  of  the  vendee,  but  it  is  rather  a  right  to 
rescind  the  contract  on  the  part  of  the  vendee,  when  assented 
to  by  the  vendor.3 

§  332  a.  It  is  not  necessary  to  the  exercise  of  this  right  of 
stoppage  in  transitu,  that  the  vendor  or  his  agent  should  take 
actual  possession  of  the  goods,  but  it  will  be  sufficient,  if,  before 

1  James  v.  Griffin,  2  Mees.  &  W.  632 ;  Wright  v.  Lawes,  4  Esp.  82 ; 
Allen  v.  Gripper,  2  Cromp.  &  Jerv.  218;  Conard  v.  Atlantic  Ins.  Co.,  1 
Peters,  386  ;  Foster  v.  Frampton,  6  Barn.  &  Ores.   107  ;  Barrett  v.  God- 
dard,  3  Mason,  107  ;  Cowas-jee  v.  Thompson,  5  Moore,    165 ;  Frazer  v. 
Billiard,  2  Strobh.  309.     In  Scott  v.  Pettit,  3  Bos.  &  Pul.  469,  goods  were 
sent  from  Manchester  directed  to  the  purchasers  at  London ;  but,  in  pursuance 
of  a  general  order  from  the  buyer  to  the  seller,  they  were  sent  to  the  ware- 
house of  the  buyer's  packer,  and  by  the  warehouseman  were  booked  to  the 
buyer's  account,  and  the  warehouseman  unpacked  them.     The  transit  was 
held  to  be  at  an  end  when  the  goods  reached  the  warehouse.     In  Wentworth 
v.  Outhwaite,  10  Mees.  &  W.  436,  goods  were  sold  by  a  merchant  in  Hull 
to  a  Mr.  Weatherall,  of  Mickley  Mills,  a  place  about  thirty  miles  from  Leeds. 
They  were  forwarded  by  railway  to  Leeds,  and  there  placed  in  the  ware- 
house of  the  defendants.      The  custom  was  for  the  warehousemen,  when 
goods  arrived  for  the  vendee,  to  give  him  notice,  and  he  then  sent  his  teams 
for  the  goods.     The  warehousemen  were  held  to  be  the  agents  of  the  vendee, 
and  a  delivery  at  their  warehouse  was  a  delivery  to  him,  so  as  to  terminate 
the  transit.     But  see  Covell  v.  Hitchcock,  23  Wendell,  611. 

2  Salte  v.  Field,  5  T.  R.  211;  Bartram  v.  Farebrother,  Dan.  &  Lloyd, 
Merc.   Cas.  42 ;  4  Bing.  579 ;  Smith  v.  Field,  5  T.  R.  404 ;  Post,  §  419. 
[Salte  v.  Field  has  been  somewhat  criticised,  and  declared  to  be  exceptional 
in  Blanchard  v.  Trim,  38  N.  Y.  225  (1868).] 

8  Bartram  v.  Farebrother,  4  Bing.  579  ;  Mills  v.  Ball,  2  Bos.  &  Pul. 
457.  [See  Greaner  v.  Mullen,  15  Penn.  State,  200.] 
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the  transitus  is  ended,  he  give  notice  to  the  carrier  or  middle- 
man of  his  resumption  of  ownership  over  the  goods,  or  prohibit 
him  from  delivering  them  to  the  vendee  or  his  assigns.1 
But  in  order  to  make  the  notice  effectual  as  an  exercise  of  the 
right  of  stoppage  in  transitu,  it  must  be  given  to  some  inter- 
mediate party  between  the  vendor  and  vendee,  at  such  time 
and  under  such  circumstances  as  to  enable  him  to  prevent  the 
delivery  of  the  goods.2  A  mere  notice  to  the  vendee,  before 
the  goods  come  to  his  possession,  that  the  vendor  wishes  to 
exercise  the  right  will  not  be  sufficient.3 

§  333.  Again,  although  the  goods  come  into  the  actual  pos- 
session of  the  vendee,  yet  if  they  have  been  delivered  to  him 
through  a  mistake  of  the  middleman,  and  after  notice  has 
been  given  to  the  latter  not  to  deliver  them,  the  vendor  still 
retains  his  right  to  them  by  virtue  of  his  previous  notice,  that 
being  a  sufficient  exercise  of  the  right  of  stoppage.4  But, 
although  the  goods  sold  come  to  their  final  place  of  destina- 
tion, yet,  if  they  be  not  in  the  actual  possession  of  the  vendee, 
but  in  the  possession  of  the  wharfinger,  and  the  buyer  refuse 
to  accept  them  as  owner,  or  have  not  acquired  constructive 
possession  of  them,  the  wharfinger  holds  them  as  the  agent 
of  the  vendor,  so  that  the  latter  can  stop  them.5  Thus,  where 
the  vendor  of  goods  having  ascertained,  while  they  were  in 
the  hands  of  a  wharfinger,  that  the  original  consignee  had 
stopped  payment,  indorsed  the  bill  of  lading  to  the  plaintiff, 

1  Mottram  v.  Heyer,  5  Denio,  333  ;  Northey  v.  Field,  2  Esp.  613  ;  Hoist 
v.  Pownall,  1  Esp.  240  ;  Newhall  v.  Vargas,  13  Maine,  93  ;  Ante,  §  325,  and 
note. 

2  Whitehead  v.  Anderson,  9  Mees.  &  W.    518 ;  Mottrara  v.  Heyer,  5 
Denio,  333. 

3  Ibid. 

4  Litt  v.  Cowley,  7  Taunt.  169 ;  Holt,  338 ;  Stokes  v.  De  La  Riviere, 
cited  in  Bohtlingk  v.  Inglis,  3  East,  397 ;  Northey  v.  Field,   2  Esp.  613 ; 
Mottram  v.  Heyer,  5  Denio,  633 ;  Hoist  v.  Pownall,  1  Esp.  240 ;  'Newhall  v. 
Vargas,  13  Maine,  93;  Ante,  §  325,  and  notes. 

5  James  v.  Griffin,  2  Mees.  &  W.  623 ;  Edwards  v.  Brewer,  2  Mees.  & 
W.  375;  Mills  v.  Ball,  2  Bos.  &  Pul.  457. 
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and  directed  him  to  take  possession  of  the  goods,  and  he,  ac- 
cordingly, demanded  them  of  the  wharfinger ;  it  was  held, 
that  the  right  of  stoppage  in  transitu  was  not  determined 
when  the  plaintiff  made  the  demand.1  So,  also,  where  A. 
ordered  goods  of  B.,  in  London,  who  sent  them  by  ship  con- 
signed to  A.,  and  on  their  arrival,  they  were  delivered  to  C.,  a 
wharfinger,  on  A.'s  account,  and  the  freight  and  charges  were 
paid,  and,  after  their  arrival,  A.  wrote  to  B.,  informing  him, 
that  in  consequence  of  his  affairs  being  deranged,  he  should 
not  take  the  goods,  and  A.  afterwards  became  a  bankrupt ;  it 
was  held,  that  B.  still  retained  a  right  to  stop  the  goods  in  the 
hands  of  C.2  So,  also,  where  it  appeared,  that  the  consignee's 
agent  or  son  allowed  goods  to  be  landed  at  the  warehouse  of 
a  wharfinger,  which  the  consignee  used  as  his  own  for  the 
purpose  of  stowing  such  goods,  without  the  directions  of  the 
consignee  himself,  the  goods  were  held  to  be  still  in  transitu, 
on  proof  being  given,  that  the  consignee  told  his  son  at  the 
time  that,  under  the  circumstances  in  which  he  was,  he  would 
not  meddle  with  them,  —  although  that  fact  was  not  disclosed 
to  the  wharfinger.3 

§  334.  It  is  not  necessary,  however,  that  the  goods  sold 
should  come  to  the  personal  and  actual  possession  of  the  ven- 
dee, before  the  vendor's  right  of  stoppage  is  gone.  If  the 
vendee  acquires  a  constructive  possession  of  them,  it  will,  ordi- 
narily be  sufficient.4  But  no  constructive  possession  of  them 
will  be  sufficient  to  defeat  the  vendor's  right  of  stoppage,  so 
long  as  they  are  either  on  their  passage  to  their  place  of  con- 
templated destination,  or  are  in  the  possession  of  any  person, 

1  Morrison  v.  Gray,  9  Moore,  484;  S.  C.,  2  Bing.  260. 

2  Mills  v.  Ball,  2  Bos.  &  Pul.  457. 

3  James  v.  Griffin,  2  Mees.  &  W.  623.     Lord  Abinger,  however,  dis- 
sented, and  thought  that  a  declaration  to  the  wharfinger  or  vendor,  of  the 
intention  with  which  the  consignee  received  the  goods,  was  requisite,  in  order 
to  prevent  the  termination  of  the  transit. 

4  Ellis  v.  Hunt,  3  T.  R.  464;  Morrison  v.  Gray,  9  Moore,  484;  S.  C.,  2 
Bing.    260;    Mottram  v.    Heyer,  5   Denio,    630;    Buckley  v.  Furniss,   15 
Wendell,  137. 
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who  holds  them  for  the  purpose  of  transmission  to  the  place 
of  original  destination,  pursuant  to  the  contract ;  whether 
such  person  be  the  agent  of  the  vendor,1  or  of  the  vendee.2 

§  335.  The  first  criterion,  then,  by  which  it  is  to  be  decided, 
whether  the  goods  are  in  the  constructive  possession  of  the 
vendee  or  not,  is  to  be  found  in  the  question,  whether  they 
have  reached  the  place  to  which,  by  the  terms  of  the  contract, 
they  were  originally  to  be  carried.  If  such  place  be  reached, 
the  right  of  stoppage  is  lost ;  if  it  be  not  reached,  the  right  still 
remains.3  In  this  inquiry,  the  unknown  or  ulterior  destination 
to  be  given  to  the  goods  at  some  future  time,  according 
to  circumstances,  does  not  form  a  matter  for  consideration ; 
but  only  the  place  contemplated  as  the  stopping-place  of 
the  goods,  for  the  present,  and  as  far  as  regards  the  original 
contract  of  sale.4  If,  therefore,  by  the  agreement,  the  goods 
are  to  be  sent  to  a  particular  place,  and  there  deposited  in  the 
hands  of  a  certain  person,  to  await  further  orders  ;  or  to  be 

1  [See  White  v.  Welsh,  38  Penn.  State,  396.] 

2  Whitehead  v.  Anderson,  9  Mees.  &  W.  535;  Wentworth  v.  Outhwaite, 
10  Mees.  &  W.  450 ;  Owenson  v.  Morse,  7  T.  R.  64 ;  Morley  v.  Hay,  3 
Mood.  &  Ry.  396.     [See  Bolton  v.  Lancashire  Railway  Co.,  Law  Rep.  1 
C.  P.  431;  Schotsman  v.  Lancashire  Railway  Co.,  Law  Rep.  2  Ch.  332; 
Berndston  v.  Strang,  Law  Rep.  4  Eq.  481.] 

3  2  Kent,  Comm.  545;  Wright  v.  Lawes,  4  Esp.  62;  Stokes  v.  La  Ri- 
viere, cited  3  East,  397  ;  Coales  v.  Railton,  9  Barn.  &  Cres.  422 ;  Rowe.  v. 
Pickford,  8  Taunt.  83  ;  Scott  v.  Pettit,  3  Bos.  &  Pul.  469  ;  Leeds  v.  Wright, 
3  Bos.  &  Pul.  320;  Hunt  v.  Ward,  cited  3  T.  R.  467;  Dixon  v.  Baldwen, 
5  East,  175 ;  Hunter  v.  Beale,  cited  3  T.  R.  466 ;  Stubbs  v.  Lund,  7  Mass. 
457 ;  Atkins  v.  Colby,  20  N.  Hamp.  154;  Biggs  v.  Barry,  2  Curtis,  C.  C. 
259.    Although  the  ship  in  which  the  goods  were  conveyed  may  have  reached 
the  wharf  of  the  vendee  himself,  to  which  they  were  consigned  by  the  vendor, 
and  the  vendee  may  have  received  an  invoice  of  the  goods,  yet  the  transitus 
continues  so  long  as  they  are  in  the  ship,  and  the  consignee  has  not  taken 
possession;  Naylor  v.  Dennie,  8  Pick.  198;  Allen  v.  Mercier,  1  Ashmead, 
103 ;  Stubbs  v.  Lund,  7  Mass.  453 ;  nor  is  it  material  in  such  case  that  the 
vendee  was  sometimes  in  the  habit  of  selling  goods  of  a  similar  kind  from  the 
ship,  without  having  them  previously  landed.     Tucker  v.  Humphrey,  4  Bing. 
516. 

4  Ibid. ;  Dodson  v.  Wentworth,  4  Man.  &  Gr.  1080 ;  [Pottinger  v.  Heck- 
sher,  2  Grant,  309] . 


376 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  XI. 


disposed  of  by  him  as  he  may  think  expedient ;  or  to  be  trans- 
mitted to  a  different  market,  away  from  the  vendee,  the  ven- 
dor would  be  deprived  of  his  right  of  stoppage,  by  a  delivery 
of  the  goods  at  such  a  place  ;  for  the  obvious  reason,  that 
such  a  reception  is  the  only  reception  of  them  which  is  con- 
templated by  the  buyer.1  Thus,  where  goods  were  purchased 
by  a  merchant  of  London,  of  a  cotton  dealer  at  Manchester, 
to  be  forwarded  to  his  agents  at  Hull,  for  the  purpose  of  being 
shipped  by  them  to  Hamburg ;  it  was  held,  that  upon  their 
arrival  at  Hull,  the  transitus  was  determined,  the  delivery  to 
his  agents  at  Hull  being  the  only  delivery  contemplated  by 
the  vendee,  to  be  made  by  the  vendor,  and  the  possession  by 
the  agents  the  only  possession  expected  by  the  vendee.2  So, 
also,  where  A.,  a  merchant  at  Birmingham,  bought  goods  of 
B.  &  Co.,  commission  merchants  at  Manchester  and  Leeds, 
and  the  goods  were,  by  A.'s  direction,  sent  to  L.  &  Co.,  at 
Liverpool,  and  by  them  shipped,  according  to  his  order,  on 
board  a  vessel  for  Valparaiso,  —  but,  before  the  ship  sailed, 
the  goods  were  relanded  by  order  of  an  agent  of  -A.,  and  sent 
to  B.  &  Co.'s  house  at  Manchester,  to  be  repacked  in  smaller 
cases,  and,  while  they  were  there,  A.  became  insolvent,  —  it 
was  held  that  the  transit  was  ended  when  the  goods  came  to 
the  hands  of  L.  &  Co.,  that  being  their  nearest  possession 
contemplated  by  the  vendee.3  So,  also,  where  a  trader  in 
London  was  in  the  habit  of  purchasing  goods  at  Manchester, 
and  exporting  them  to  the  continent,  shortly  after  their  arrival 
in  London,  and,  having  no  warehouse  of  his  own,  was  accus- 
tomed to  allow  the  goods  consigned  to  him,  to  remain  in  the 
wagon-office  of  the  carriers  until  they  were  removed  for  the 

1  Ibid. ;  Wentworth  v.  Outhwaite,  10  Mees.  &  W.  450;  Whitehead  v. 
Anderson,  9  Mees.  &  W.  535 ;  James  v.  Griffin,  2  Mees.  &  W.  632 ;  Row- 
ley v.  Bigelow,  12  Pick.  307  ;  Smith  v.  Goss,  1  Camp.  282  ;  Stubbs  v.  Lund, 
7  Mass.  457 ;  Guilford  v.  Smith,  3  Vermont,  49. 

2  Dixon  v.  Bald  wen,  5  East,  175. 

3  Valpy  v.  Gibson,  4  Com.  B.  837.     See  Biggs  v.  Barry,  2  Curtis,  C.  C. 
259. 
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purpose  of  being  shipped  ;  it  was  held,  that  the  wagon-office 
was  the  terminus  of  the  transit,  and  that  the  vendor  could  not 
stop  the  goods  after  their  arrival  at  such  a  place.1  So,  also, 
where  goods  were  sent  from  London,  to  be  delivered  to  T. 
W.,  or  his  assignees,  Milkley  Hill,  Yorkshire,  and  they  were 
carried  to  Boroughbridge,  where  they  were  taken  into  a  ware- 
house belonging  to  the  Canal  Navigation  Co.,  who  were  in 
the  habit  of  receiving  parcels  for  T.  W.,  and  keeping  them 
until  he  sent  for  them,  but  they  were  not  his  specifically 
authorized  agents  for  such  purpose,  —  and  the  goods  were 
seized  by  the  sheriff  in  behalf  of  certain  parties,  as  being  still 
in  transitu ;  it  was  held,  that  they  were  not  in  transitu,  but 
belonged  to  T.  W. ;  on  the  ground,  that  Boroughbridge  was 
for  the  time  their  ultimate  place  of  destination,  where  they 
were  to  await  the  further  orders  of  T.  W.2  So,  also,  where 
goods  were  shipped  at  Troy  and  directed  to  the  vendee  at 
Vergennes,  and  were  landed  upon  the  wharf  at  Yergennes, 
which  was  half  a  mile  from  the  vendee's  place  of  business, 
and  it  was  proved  that  the  wharf  was  the  usual  place  of  the 
vendee's  receiving  goods  in  that  town,  and  that,  after  they 
were  landed  upon  the  wharf,  neither  the  wharfinger,  nor  any 
person  for  him,  or  for  the  carriers,  had  any  charge  of  the 
goods,  but  that  it  was  usual  for  the  vendee,  and  others  who 
received  goods  at  that  wharf,  to  receive  the  goods  upon  the 
wharf  and  transport  them  to  their  places  of  business,  and  it 
appeared  that  the  goods  were  not  subject  to  any  lien  for 
freight  or  charges,  it  was  held,  that  the  wharf  was  the  place 
of  ultimate  destination  of  the  goods  intended  by  the  con- 
signee, and  that  the  goods,  when  landed  there,  came  into  the 
constructive  possession  of  the  vendee,  and  were  beyond  the 
bounds  of  the  vendor's  right  of  stoppage  in  transitu.5 

1  Rowe  v.  Pickford,  8  Taunt.  83. 

2  Dodson  v.  Wentworth,  4  Man.  &  Gr.  1080.     See  Scott  v.  Pettit,  3  Bos. 
&  Pul.  469  ;  Wentworth  v.  Outhwaite,  10  Mees.  &  W.  436  ;  Covell  v.  Hitch- 
cock, 23  Wendell,  611.  3  Sawyer  v.  Joslin,  20  Vermont,  172. 
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§  336.  Another  criterion,  intimately  connected  with  the  first, 
is  to  be  found  in  the  determination  of  the  question,  whether 
the  agent  of  the  vendee  holds  the  goods  as  a  middleman 
between  the  vendor  and  the  vendee,  for  the  purpose  of 
transmission  to  him,  or  merely  as  a  special  agent  or  bailee, 
representing  the  vendee,  and  receiving  the  goods  either  for 
custody,  or  for  sale,  or  other  disposal,  as  the  vendee  shall  direct. 
If  the  agent  hold  them  for  the  purpose  of  transmission  to  the 
vendee,  the  vendor's  right  of  stoppage  exists ; 1  if  he  hold 
them  for  the  purpose  of  custody,  sale,  or  transmission  to  a 
foreign  market,  the  vendor's  right  of  stoppage  is  gone.2  The 
question  in  these  cases  always  is,  whether  the  vendee  contem- 
plates any  fuller  or  different  possession  of  the  goods,  than  he 
has  while  they  are  in  the  hands  of  his  agent.  If  he  do  not, 
the  vendor  cannot  stop  them.  If  he  do,  the  vendor  has 
such  right.  Thus,  where  goods  were  ordered  by  Messrs.  Du- 
hems,  of  Lisle,  and  were  sent  to  their  agents  in  London,  to 
be  forwarded  to  their  correspondents  at  Ostend,  and  by  them 
to  be  forwarded  to  Messrs.  Duhems  ;  it  was  held,  that  the 
goods  were  subject  to  the  vendor's  right  of  stoppage,  until 
they  arrived  at  Lisle,  and  came  to  the  hands  of  the  vendees, 
on  the  ground  that  each  agent  was  an  intermediate  carrier.3 

1  Buckley  v.  JFurniss,  15  Wendell,  137  ;  S.  C.,  17  Wendell,  504 ;  Aguirre 
v.   Parraelee,    22  Conn.  473;   Harris   v.  Pratt,  17  N.   Y.  249;  Harris  v. 
Hart,  6  Duer  (N.  Y.),  606;   Cabeen  v.  Campbell,   30  Penn.  State,  254; 
Markwald   v.   Creditors,   7   Cal.  213 ;    [Hoover  v.  Tibbetts,  13  Wis.  79 ; 
Sturtevant  v.   Orser,    24   N".   Y.    538 ;   Pottinger  v.    Hecksher,   2    Grant, 
309]. 

2  Dickson  v.  Baldwen,  5  East,  175 ;   Coates  v.  Railton,  6  Barn.  &  Cres. 
422;  Rowe  v.  Pickford,  8  Taunt.  83;  Wright  v.  Lawes,  4  Esp.  82;  Fow- 
ler v.  Kymer,  cited  in  3  East,  396 ;  Stubbs  v.  Lund,  7  Mass.  457  ;   Foster 
v.  Frampton,  6  Barn.  &  Cres.  109;  Hodgson  v.  Loy,  7  T.  R.  440;  Mills 
v.  Ball,  2  Bos.  &  Pul.  457 ;  Loeschman  v.  Williams,  4  Camp.  181 ;  2  Kent, 
Comm.  545;  Selw.  N.  P.  448;   Leeds  v.  Wright,  3  Bos.    &  Pul.  320; 
Edwards  v.  Brewer,  2  Mees.  &  W.   375;    Stubbs  v.  Lund,  7  Mass.  453; 
Hause   v.    Judson,    4   Dana,    7 ;    Cabeen   v.    Campbell,    38   Penn.    State, 
254. 

3  Stokes  v.  La  Riviere,  3  East,  397. 
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So,  also,  where  A.,  residing  at  Guernsey,  employed  the  de- 
fendant, as  his  agent,  at  Southampton,  to  ship  all  the  goods 
which  arrived  there  directed  to  A.,  and  the  defendant  paid  the 
carriage  and  wharfage  dues,  and  selected  the  ship,  by  which 
he  forwarded  the  goods ;  it  was  held,  that  the  transit  of  the 
goods  was  not  ended  at  Southampton,  and  that  the  vendor 
might  stop  them,  after  they  had  been  put  on  board  a  vessel 
for  Guernsey.1     So,  also,  where  goods  were  purchased  in  Man- 
chester, by  Legrand  &  Co.,  of  Paris,  by  their  agent  Moisseron, 
who  had  a  general  authority  to  send  goods  where  he  thought 
it  most  beneficial  for  his  principals,  and  he  sent  them  to  a 
packer,  and  while  in    the    packer's    hands    Legrand    &  Co. 
failed ;  it  was  held,  that  the  transit  was  ended,  and  the  de- 
livery complete,  so  as  to  destroy  all  right  of  stoppage.2     So, 
also,  where  goods  are  placed  on  board  a  vessel,  the  delivery  is 
not  complete,  if  they  be  to  be  therein  transmitted  to  the  ven- 
dee, because  a  subsequent  and  actual  possession  is  provided 
for  by  the  bill  of  lading.     But,  if  they  be  to  be  therein  trans- 
ported to  a  foreign  market,  away  from  the  vendee,  the  delivery 
is  considered  complete,  so  as  to  destroy  the  right  of  stoppage ; 
because  no  other  and  better  possession  than  that  created  by  a 
delivery  on  board  the  ship,  is  contemplated,  or  can  be  made 
under  the  circumstances.3    Nor  is  the  rule  in  such  cases  at  all 
altered  by  the  fact  that  the  ship  is  chartered  by  the  vendee, 
either  for  the  particular  voyage  solely,  or  for  a  term  of  years  ; 
or  that  she  is  owned  by  the  vendee ;  for,  nevertheless,  the 
master  is  a  carrier,  and  the  transit  is  not  determined  by  deliv- 
ery on  board  the  ship,  if  the  goods  be  to  be  carried  by  him  to 
the  vendee.4     And  if  they  be  to  be  carried  by  him  on  a  mer- 

1  Nieholls  v.  Le  Feuvre  or  Slater,  2  Bing.  N.  C.  81 ;  2  Scott,  146  ;  7  Car.  & 
P.  91. 

2  Leeds  v.  Wright,  3  Bos.  &  PuJ.  320. 

3  Stubbs  v.  Lund,  7  Mass.  457 ;  Fowler  v.  Kymer,  cited  in  Bohtlingk  v. 
Inglis,  3  East,  396 ;  Fowler  v.  McTaggart,  cited  in  7  T.  R.  442. 

4  Stubbs  v.  Lund,  7  Mass.  453;  Ilsley-i>.  Stubbs,  9  Mass.  65,  72;  New- 
hall  v.  Vargas,  13  Maine,  93  ;  Aguirre  v.  Parmelee,  22  Conn.  473.     But  see 
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cantiie  adventure,  and  not  to  the  vendee,  he  is  considered  as 
the  agent  to  receive  the  goods,  and  the  transit  is  ended.1  The 
real  distinction  between  all  such  cases,  being  in  the  circum- 
stance of  the  ultimate  destination  of  the  consignment,  and 
not  in  the  length  of  time,  for  which  the  vessel  is  chartered. 

§  337.  So,  also,  it  is  by  this  criterion,  that  it  is  to  be  de- 
cided, whether  goods,  which  are  in  the  hands  of  a  carrier,  or 
wharfinger,  or  other  intermediate  person,  are  subject,  at  any 
given  time,  to  the  right  of  stoppage.  If  the  carrier  or  inter- 
mediate person,  who  has  been  employed  in  transmitting  the 
goods,  enter  into  a  subsequent  contract,  either  expressly  or  by 
implication,  distinct  from  the  original  agreement  for  carriage, 
by  which  he  agrees  to  hold  the  goods  as  the  special  bailee  or 
agent  for  the  consignee,  for  the  purpose  of  custody  on  his  ac- 
count, the  right  of  stoppage  will  be  lost.2  Thus,  where  goods 
were  ordered  of  a  house  in  Manchester,  to  be  forwarded  to  the 
address  of  the  buyer  in  London,  at  the  Bull  and  Mouth,  and 
thence  they  were  sent  to  the  house  of  the  packer  in  compliance 
with  the  general  orders  of  the  vendee,  that  all  goods  sent  to 
him  should  be  sent  to  the  vendee,  he  having  no  warehouse  of 
his  own  ;  it  was  held,  that,  although  a  packer  was  generally  to 

Bolin  v.  Huffnagle,  1  Rawle,  9;  In  re  Hurabertson,  1  De  G.  262;  Wait  v. 
Baker,  2  Exch.  1.  .Should  it  appear,  however,  by  the  bill  of  lading,  that  the 
goods  were  put  on  board  to  be  carried  on  account  and  at  the  risk  of  the  con- 
signee, this  puts  an  end  to  the  transit.  Wilmhurst  v.  Bowker,  7  Man.  &  Gr. 
882 ;  Van  Casteel  v.  Booker,  2  Exch.  691 ;  Key  v.  Cotesworth,  7  Exch.  595. 
But  if  the  goods  delivered  on  the  vendee's  own  ship  are,  by  the  bill  of  lading 
signed  by  the  captain,  made  deliverable  "  to  the  order  or  assigns  "  of  the  ven- 
dor, the  vendor's  right  to  stop  in  transitu  continues.  Turner  v.  Trustees  of  the 
Liverpool  Docks,  6  Exch.  543 ;  Ellershaw  v.  Magniac,  6  Exch.  570,  note ; 
Wait  v.  Baker,  2  Exch.  1.  Where  the  vendee  is  owner  or  charterer  of  the 
ship,  he  is  entitled  to  receive  payment  of  the  freight  and  charges  on  the  goods 
reclaimed,  and  has  a  lien  on  them  therefor.  Newhall  v.  Vargas,  15  Maine, 
314. 

1  Ilsley  v.  Stubbs,  9  Mass.  65 ;  Stubbs  v.  Lund,  7  Mass.  457  ;  Bohtlingk 
v.  Inglis,  3  East,  381 ;  Fowler  v.  McTaggart,  7  T.  R.  442  ;  Buck  v.  Hatfield, 
5  Barn.  &  Aid.  632 ;  Inglis  v.  Usherwood,  1  East,  515 ;  Fowler  v.  Kymer, 
cited  in  1  East,  522 ;  Walley  v.  Montgomery,  3  East,  585. 
2  Whitehead  v.  Anderson,  9  Mees.  &  W.  534. 
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be  considered  as  a  middleman,  yet,  that  under  the  circum- 
stances of  the  present  case,  he  must  be  considered  as  a  special 
bailee  of  the  custody  of  the  goods,  since,  as  the  bankrupt  had 
no  warehouse  of  his  own,  the  transitus  could  never  be  at  an 
end  if  it  was  not  ended  when  they  arrived  at  the  packer's.1 
Indeed,  wherever  a  man  uses  the  warehouse  of  a  wharfinger 
or  carrier  as  his  own,  and  makes  it  the  repository  of  his  goods, 
and  disposes  of  them  there,  the  transits  will  be  ended  by  the 
arrival  of  the  goods  at  such  warehouse.2  In  all  cases,  how- 
ever, where  the  goods  remain  in  the  hands  of  a  carrier,  the  cir- 
cumstances must  distinctly  show  that  he  holds  them  in  a  new 
character,  as  special  bailee  of  the  custody ;  and,  if  the  con- 
signee suffer  them  to  remain  in  his  hands  under  circumstances 
which  show  no  express  or  implied  agreement,  on  the  part  of 
the  carrier,  to  hold  them  specially  on  account  of  the  vendee, 
or  which  do  not  indicate  clearly  that  no  immediate  better 
possession  by  the  vendee  is  contemplated,  the  vendor  will  still 
retain  a  right  of  stoppage.3  For,  so  long  as  a  carrier  or  mid- 
dleman holds  goods  as  a  middleman,  the  vendor's  right  of 
stoppage  remains  in  full  force.4  Thus,  where  goods  were  con- 
signed to  A.,  deliverable  at  the  port  of  London,  and  the  vessel, 
on  board  of  which  they  were  shipped,  arrived  off  the  wharf,  at 
which  the  captain  was  in  the  habit  of  trading,  and  the  captain 
called  at  A.'s  place  of  business  and  saw  B.,his  clerk  (A.  being 
absent),  and  pressed  B.  to  send  a  craft  for  the  goods,  or  he 
should  be  under  the  necessity  of  landing  them,  —  and  after 

1  Scott  v.  Pettit,  3  Bos.  &  Pul.  469 ;  Leeds  v.  Wright,  3  Bos.  &  Pul. 
320. 

2  Richardson  v.  Goss,  3  Bos.  &  Pul.  119. 

3  Whitehead  v.  Anderson,  9  Mees.  &  W.  535  ;  Goss  v.  Richardson,  3  Bos. 
&  Pull.  119 ;  Ellis  v.  Hunt,  3  T.  R.  464 ;  Foster  v.  Frampton,  6  Barn.  & 
Cres.  107 ;  Wright  v.  Lawes,  4  Esp.  82 ;  Hunt  v.  Ward,  cited  3  T.  R. 
467. 

4  Ibid.;  Nicholls  v.  Le  Feuvre  or  Slater,  2  Bing.  N.  C.  81;   S.  C.,  7 
Car.    &   P.    91  ;   Edwards  v.    Brewer,    2   Mees.    &   W.    375 ;    Jackson  v. 
Nichol,  5  Bing.  N.  C.,  508;  S.  C.,  7  Scott,  577;  Mills  v.  Ball,  2  Bos.  & 
Pul.  457. 
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some  days,  B.  wrote  to  the  captain,  stating,  that  A.  was  from 
home,  but  he  (B.)  thought  the  goods  should  better  be  landed 
on  A.'s  account,  —  and  the  goods  were  accordingly  landed  and 
entered  in  the  wharfinger's  book,  with  "freight  and  charges" 
set  opposite  to  them,  and  not  in  the  name  of  any  party,  as 
consignee,  —  and  while  they  were  lying  there  A.  became  in- 
solvent, and  they  were  stopped  by  the  consignor  ;  it  was  held, 
that  the  transitus  was  not  determined.1 

§  337  a.  Again,  where  goods  are  deposited  for  the  vendee  in 
a  public  store,  under  the  warehousing  system,  and  a  proper 
entry  is  made,  the  transitus  would  be  ended, — no  further  im- 
mediate action  in  respect  to  the  goods  being  contemplated.2 
But  the  mere  entry  of  the  goods  by  the  vendee  at  the  custom- 
house, without  the  payment  of  the  duties,  and  the  obtaining 
of  a  permit  to  land  the  goods,  would  not  determine  the  tra/nr 
situs,  the  vendor  being  required  to  comply  with  these  duties 
before  he  can  take  actual  possession.3  So,  also,  even  if  the 
goods  be  removed  by  the  custom-house  officers  from  the  ves- 
sel to  a  public  store,  to  be  there  held  by  them  until  the  con- 
signee should  pay  the  duties,  the  right  of  stoppage  would  still 
adhere  to  the  goods,  —  the  public  store  being  a  mere  substitu- 
tion for  the  vessel,  and  the  goods  being  no  more  in  the  pos- 
session of  the  consignee  in  the  store  than  when  on  board  the 
vessel.4  So,  also,  where  goods  shipped  to  a  vendee  arrived 
at  their  port  of  destination,  and  the  vendee  paid  freight  and 
gave  his  note  for  the  price ;  but  the  goods,  in  consequence  of 
the  loss  of  the  invoice,  were  stored  in  the  custom-house,  and 
remained  there  until  the  dishonor  of  the  note,  —  it  was  held, 
that  the  vendor's  right  of  stoppage  remained,  the  goods  not 

1  Edwards  v.  Brewer,  2  Mees.  &  W.  375. 

2  Mottram  v.  Heyer,  5  Denio,  631 ;    Strachan  v.  The  Trustees  of  Knox, 
cited  in  Brown  on  Sales,  536  ;  Post,  §  341. 

3  Ibid.     See,  also,  Donath  v.  Broomhead,  7  Barr,  301. 

4  Mottram  v.  Heyer,  5  Denio,  631 ;  Nix  v.  Olive,  cited  Abbott  on  Shipp. 
490 ;  Northey  v.  Field,  2  Esp.  613. 
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having  arrived  at  their  final  destination,  and  the  vendee  not 
being  entitled  to  personal  possession.1 

§  338.  Again,  the  mere  taking  of  samples  from  goods  in 
the  carrier's  hands,  while  they  yet  remain  to  be  delivered,  and 
no  obstacle  opposes  the  delivery  thereof,  will  not  be  sufficient 
to  end  the  transit,  on  the  ground  that  .the  carrier  still  holds 
them  as  carrier.2  But,  if  obstacles  oppose  the  delivery,  and 
samples  be  taken  as  the  best  or  only  mode  of  taking  posses- 
sion, the  right  of  stoppage  will  be  gone.3  So,  also,  if  samples 
be  taken,  or  the  goods  be  marked,  and  the  carrier  agree  to 
hold  them,  as  bailee  of  the  vendee,  and  especially  if  the  ven- 
dee exercise  acts  of  ownership,  as  by  selling  a  part  of  the 
goods,  the  transit  will  be  ended.4  And  the  ground  upon 
which  these  two  last  species  of  cases  proceeds,  is,  that  the 
circumstances  denote  that  the  carrier  was  intended  to  keep 
the  goods,  and  that  he  assented  to  keep  them  as  an  agent 
for  custody.  Thus,  where  the  vendee  of  several  hogsheads  of 
sugar,  upon  receiving  from  the  carrier  notice  of  their  arrival, 
took  samples  from  them,  and,  for  his  own  convenience,  de- 
sired the  carrier  to  let  them  remain  in  his  warehouse  until 
he  should  receive  further  directions,  and  before  they  were  re- 
moved became  bankrupt ;  it  was  held  that  the  transitus  was  at 
an  end.6  But,  where  goods  were  consigned  to  H.,  and  on 
his  becoming  bankrupt,  his  assignee  went  to  the  inn,  where 
they  had  arrived,  and  put  his  mark  on  them,  but  did  not  take 
them  away,  because  they 'had  been  attached  there  by  a  cred- 
itor of  the  bankrupt ;  it  was  held,  that  the  transit  was  ended  ; 

1  Donath  v.  Broomhead,  7  Barr,  301. 

2  Whitehead  v.  Anderson,  9  Mees.  &  W.  535 ;   [Nicholson  v.  Bower,  1 
El.  &  El.  172]. 

3  Ellis  v.  Hunt,  3  T.  R.  464. 

4  Foster  v.  Frampton,  6  Barn.  &  Ores.  107 ;    Jones  v.  Jones,  8  Mees.  & 
W.  431. 

3  Foster  v.  Frampton,  6  Barn.  &  Ores.  107.  [But  see  Nicholson  v. 
Bower,  1  El.  &  El.  172 ;  Heinckey  v.  Earle,  8  El.  &  Bl.  427.] 


384 


SALE   OP   PERSONAL   PROPERTY. 


[CH.  XI. 


because  no  better  possession  could  be  taken  under  the  circum- 
stances.1 

§  339.  The  question  here  arises  as  to  the  effect  of  a  symbol- 
ical delivery  upon  the  vendor's  right  of  stoppage ;  and  the 
decision  of  this  question  will  ordinarily  be  governed  by  the  rule 
just  stated.  Where  the  goods  are  to  remain  in  the  warehouse 
of  the  vendor,  no  symbolical  delivery  will  be  sufficient  to 
destroy  his  possession,  and,  therefore,  inasmuch  as  the  right  of 
stoppage  in  transitu  can  only  attach  upon  goods  which  are  not 
in  his  possession,  no  question  as  between  the  vendor  and  the 
vendee  solely  can  arise  in  respect  to  it.  The  only  question  in 
such  a  case,  is  in  respect  to  the  lien  of  the  vendor,  and  this, 
as  we  have  already  seen,  is  not  defeated  by  any  constructive 
delivery,  except  it  be  the  only  practicable  or  feasible  mode  of 
surrendering  possession  ;  and  except,  also,  that  the  goods  are 
riot  to  remain  in  the  actual  possession  of  the  vendor.2  The 
vendor  may  indeed  lose  his  possession,  and  therewith  his  lien, 
in  case  the  rights  of  a  third  party  intervene ;  as,  if  the  vendee 
sell  to  a  sub-vendee,  —  or  assign  to  particular  creditors,  —  or 
otherwise  dispose  of  the  goods.  But  in  such  case,  also,  the 
right  of  the  vendor  to  stop  them  subsequently  is  destroyed, 
upon  the  ground  that  he  cannot  rightfully  stop  goods  belong- 
ing to  any  other  person  than  his  vendee.3 

§  340.  Where  the  goods  are  in  the  warehouse  of  a  third 
person,  as  a  wharfinger,  and  an  absolute  delivery  order  upon 
him  is  given  to  the  vendee,  the  right  of  stoppage  will  be  gone 
as  soon  as  that  order  is  accepted  by  the  wharfinger,  since,  by 
such  acceptance,  he  renders  himself  the  bailee  of  the  vendee.4 

1  Ellis  v.  Hunt,  3  T.  R.  467. 

2  Ante,   §  288,  289,  -290;    Miles  v.  Gorton,  2  Cromp.  &  Mees.   513; 
Townley  v.  Crump,  4  Adol.  &  El.  58;  Greaves  v.  Hepke,  2  Barn.  &  Aid. 
181;  Elmore  v.  Stone,  I  Taunt.  458;  Green  v.  Haythorne,  1  Stark.  447; 
Hurry  v.  Mangles,  1  Camp.  452;  Chapman  v.  Searle,  4  Pick.  44;    Barret 
v.  Goddard,  3» Mason,  107  ;  [Pearson  v.  Dawson,  1  El.  Bl.  &  El.  448.] 

3  Hurry  v.  Mangles,  1  Camp.  452 ;  Chapman  v.  Searle,  4  Pick.  44 ;  Bar- 
rett v.  Goddard,  3  Mason,  107. 

4  Hawes  v.  Watson,  2  Barn.  &  Cres.  540;    S.  C.,  4  Dowl.  &  Ryi.  22; 
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But,  until  he  accept  the  order  and  agree  to  hold  the  goods  for 
the  purchaser,  or,  at  least,  unless  the  order  is  one  which  he  is 
bound  to  accept  and  which  is  delivered  to  him,  he  is  the  bailee 
of  the  seller,  and  the  latter  still  retains  his  right  of  stoppage.1 
Thus  where  certain  timber,  which  was  deposited  in  the  West 
India  Docks  in  the  name  of  A.,  was  sold  by  him  to  B.,  but  no 
delivery  order  was  given,  —  and  subsequently,  B.  contracted  to 
sell  the  timber  to  C.,  who  accepted  a  bill  for  the  amount,  B. 
giving  him  an  invoice  and  a  delivery  order ;  but  the  dock  com- 
pany refused  to  deliver  the  timber  without  an  order  from  A., 
and  C.  afterwards  became  bankrupt ;  it  was  held,  that  B.  still 
retained  a  right  of  stoppage.2  But  the  transfer  of  a  delivery 
order  from  person  to  person  does  not  transfer  the  property 
sold,  so  as  to  destroy  the  vendor's  right  of  stoppage,  until  such 
order  is  accepted  by  the  wharfinger,  or  carrier,  or  bailee,  or,  at 
all  events,  is  delivered  to  him,  and  is  one  which  he  is  bound  to 
accept.  Thus,  if  goods  be  shipped  to  the  buyer,  and,  before 
they  arrive,  he  give  a  delivery  order  to  any  purchaser,  it  will 
not  transfer  the  property  so  as  to  destroy  the  right  of  stoppage, 
before  the  order  is  received  by  the  master.3  So,  also,  the  same 
rule  would  govern  if  he  should  refuse  to  hold  them  for  the 

Harman  v.  Anderson,  1  Bos.  &  Pul.  N.  R.  69 ;  Dixon  v.  Yates,  5  Barn.  & 
Aid.  313 ;  Stoveld  v.  Hughes,  14  East,  308 ;  Lackington  v.  Atherton,  7 
Mann.  &  Gr.  360;  Akerman  v.  Humphery,  1  Car.  &  P.  53;  Frazier  v. 
Billiard,  2  Strobh.  309;  [Meeker  v.  Vredenburg,  15  Louis.  An.  438].  In 
Hollingsworth  v.  Napier,  3  Caines,  182,  the  goods  were  in  a  public  store  at 
the  quarantine  ground.  The  owner  sold  them  to  one  Kinworthy,  for  cash 
payable  on  delivery,  and  gave  him  a  bill  of  parcels  of  the  goods,  and  a  de- 
livery order  on  the  storekeeper.  Kinworthy,  without  paying  for  the  goods, 
or  taking  possession  of  them,  sold  them  to  a  third  party,  who  was  found  by 
the  jury  to  be  a  bond  fide  purchaser.  This  third  party  went  on  the  next 
day,  paid  the  storage,  marked'the  goods  with  his  initials,  and  returned  them 
to  the  public  store.  It  was  held,  that  the  original  vendor  had  no  right  to 
stop  them.  [See  Pearson  v.  Dawson,  El.,  Bl.  &  El.  448.] 

1  Jenkyns  v.  Usborne,  7  Mann.  &  Gr.  678.     [See  Perkins  v.  Bacon,  18 
Mich.  81.] 

2  Lackington  v.  Atherton,  7  Mann.  &  Gr.  360. 

3  Jenkyns  v.  Usborne,  7  Mann.  &  Gr.  678. 
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purchaser.  But  where  a  delivery  order  is  accepted  by  the  bailee, 
it  is  not  necessary,  if  the  identity  and  quantity  of  the  goods 
be  already  ascertained,  that  they  should  be  rehoused,  and  re- 
weighed  or  remeasured,  in  order  absolutely  to  transfer  the 
property  in  the  goods  so  as  to  destroy  the  vendor's  right  of 
stoppage.1  And  such  an  acceptance  by  the  wharfinger  will  not 
only  be  implied  from  a  transfer  in  his  books,  but  from  the 
fact  of  his  receiving  the  order  without  objection.2  Yet,  if  any 
thing  remain  to  be  done  in  order  to  designate  the  quantity,  or 
identity  of  the  goods  sold,  the  mere  handing  of  a  delivery  order 
to  the  vendee,  and  the  transfer  of  the  goods  to  him  in  the  ware- 
houseman's book  are  not  sufficient  to  vest  the  property  in  him.3 
Again,  such  a  delivery  order  should  be  absolute  in  its  terms, 
and  not  conditional ;  for,  if  the  order  intimate  a  claim  by  the 
vendor  to  hold  the  goods  until  the  vendee  shall  have  complied 
with  some  condition  precedent,  —  as  if  the  order  be  to  deliver 
them  to  him  as  soon  as  he  shall  pay  or  advance  a  certain  por- 
tion of  the  price,  —  the  vendor  would  retain  a  right  of  stop- 
page over  the  goods.4  Nor  would  it  make  any  difference  in 
such  a  case,  that  the  vendee  pays  warehouse  rent  to  the 
wharfinger,  since  this  only  indicates  a  change  of  property  which 
is  perfectly  consistent  with  the  vendor's  right  of  lien,  and  of 
stoppage  in  transitu.5  So,  also,  if  the  order  be  to  send  the 
goods  to  the  warehouse  of  the  vendee,  it  is  evident  that  the 
warehouseman  is  thereby  made  a  middleman,  and  that  the  right 
of  stoppage  remains.  Of  course,  if  any  thing  remains  to  be 
done  in  such  cases  by  the  vendor,  or  the  warehouseman,  be- 

1  Tucker  v.  Ruston,  2  Car.  &  P.  86. 

2  Hammond  v.  Anderson,  2  Camp.  243  ;  Lucas  v.  Dorrien,  7  Taunt.  278  ; 
Noble  v.  Adams,  2  Marsh.  366;  S.  C.,  7  Taunt.  59;  Swanwick  v.  Sothern, 
9  Adol.  &  El.  895 ;  S.  C.,  1  Per.  &  D.  648. 

3  Swanwick  v.  Sothern,  9  Adol..  &  El.  895. 

4  Winks  v.  Hassall,  9  Barn.  &  Cres.  372 ;  Bloxam  v.  Sanders,  4  Barn.  & 
Cres.  941 ;  Dodsley  v.  Varley,  12  Adol.  &  El.  632  ;  Godts  v.  Rose,  17  Com. 
B.  229. 

5  Ibid. ;  Greaves  v.  Hepke,  2  Barn.  &  Aid.  131 ;    Miles  v.  Gorton,  2 
Cromp.  &  Mees.  504 ;  Townley  v.  Crump,  4  Adol.  &  El.  58. 
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fore  delivery  can  be  made,  as  if  the  goods  be  to  be  weighed, 
or  measured,  or  selected,  the  property  would  not  pass,  and 
therefore  the  vendor  would  necessarily  retain  his  complete 
authority  of  owner  over  them,1  unless  that  which  remains  to  be 
done  is  exceedingly  trifling  and  insignificant,  in  which  case  it 
will  not  be  considered.2 

§  341.  A  distinction  exists  between  delivery  orders,  given 
for  goods  in  a  private  warehouse,  belonging  to  some  third  per- 
son,3 and  negotiable  dock-warrants  to  receive  goods  in  bonded 
warehouses.  In  respect  to  the  latter,  the  delivery  and  indorse- 
ment of  the  warrant,  is  held  to  be  an  absolute  transfer  both  of 
property  and  possession  from  the  vendor  to  the  vendee.4  And, 
although  the  warrants  have  been  obtained  fraudulently,  yet  if 
they  be  indorsed  to  a  bond  fide  vendee,  for  a  valuable  consid- 
eration, the  latter  is  entitled  to  possession  of  them  against 
every  one.5 

§  342.  The  next  consideration  is  in  respect  to  the  effect  of  a 
part  delivery  upon  the  right  of  stoppage  in  transitu.  So  long 
as  any  portion  of  the  goods  remain  in  the  hands  of  the  seller, 
his  right  to  them,  if  he  have  any,  is  a  right  of  lien,  and  this  we 
have  already  considered.6  If,  however,  they  be  in  the  hands 
of  a  third  person,  as  of  a  wharfinger  or  carrier,  it  would  seem 
that  a  complete  delivery  by  such  person,  of  part  of  the  goods 
sold  under  an  entire  contract,  in  compliance  with  a  general 

1  Withers  v.   Lyp,   4  Camp.  237;    S.  C.,  Holt,  18;  Busk  v.  Davies,   2 
Maule  &  Selw.  397 ;  Wallace  v.  Breeds,  13  East,  522 ;    Hanson  v.  Meyer, 
6  East,  614 ;  Simmons  v.  Swift,  5  Barn.  &  Cres.  857 ;    Rugg  v.  Minett,  11 
East,  216 ;    Stonard  v.  Dunkin,  3  Camp.  344 ;  Austen  v.  Craven,  4  Taunt. 
644 ;  White  v.  Wilkes,  5  Taunt.  176 ;    Shepley  v.  Davis,  5  Taunt.  617 ; 
Ante,  §  296. 

2  Tansley  v.  Turner,  2  Bing.  K  C.  151. 

3  [See  Burton  v.  Curyea,  40  Illinois,  320  (1866)  ;  Chicago  Dock  Co.  v. 
Foster,  48  Id.  511  (1868)  ;    Southwestern  Freight  Co.  v.  Stanard,  44  Mis- 
souri, 71  (1869)  ;  an  excellent  case  on  this  subject.] 

4  Spear  v.  Travers,  4  Camp.  251 ;  Mottram  v.  Heyer,  5  Denio,  630. 

5  Zwinger  y.  Samuda,  7  Taunt.  265 ;  Keyser  v.  Suse,  Gow,  58 ;    Barton 
v.  Boddington,  1  Car.  &  P.  207. 

6  Ante,  Ch.  ix.  §  284-291. 
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order  by  the  vendor,  will  ordinarily  operate  to  devest  the  seller 
of  his  right  of  stoppage.1  Thus,  where  a  number  of  bales  of 
bacon,  then  lying  at  a  wharf,  having  been  sold  for  one  entire 
sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was  given 
to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to 
the  wharf,  weighed  the  whole,  and  took  away  several  bales,  and 
then  became  bankrupt,  —  and  the  vendor,  within  ten  days  from 
the  sale,  ordered  the  wharfinger  not  to  deliver  the  remainder  ; 
it  was  held,  that  the  vendee  had  taken  possession  of  the  whole, 
and  that  the  vendor  could  not  stop  the  portion  which  remained 
in  the  hands  of  the  wharfinger.2  So,  wherever  there  is  an 
entire  contract  for  the  sale  of  goods,  and  the  vendee  takes 
possession  of  part,  with  the  intention  of  taking  the  possession 
and  dominion  of  the  whole,  this  will  operate  as  a  delivery  of 
the  whole  for  the  purpose  of  putting  an  end  to  the  transitus.* 
But  if  the  circumstances  manifest  an  intention  on  the  part 
of  the  seller  to  distinguish  between  the  part  delivered  and  the 
remainder,  and  to  retain  the  latter,  his  right  of  stoppage  will 
not  be  gone.4  So,  also,  where  the  vendee  takes  possession  of 
a  part  with  the  intention  of  separating  it  from  the  remainder, 

1  Slubey  v.  Heyward,  2  H.  Black.  504;  Hammond  v.  Anderson,  1  Bos. 
&  Pul.  N.  R/69 ;  Crawshay  v.  Eades,  1  Barn.  &  Ores.  180. 

2  Hammond  v.  Anderson,  1  Bos.  &  Pul.  N.  R.  69 ;  Hawes  v.  Watson,  2 
Barn.  &  Cres.  540;  Barton  v.  Boddington,  1  Car.  &  P.  207. 

3  Tanner  v.  Scovell,  14  Mees.  &  W.  28 ;  Jones  «.  Jones,  8  Mees.  &  W. 
431 ;  Slubey  v.  Heyward,  2  H.  Black.  504;  Hanson  v.  Meyer,  6  East,  614; 
Hammond  v.  Anderson,  1  Bos.  &  Pul.  1  N.  R.  69.     This  rule  is  confined  to 
cases  where  the  delivery  of  part  is  intended  to  be  a  delivery  of  the  whole. 
Simmons  v.   Swift,  5  Barn.  &  Cres.  857 ;  Abbott  on  Shipp.  (6th  Am.  ed.) 
525.     In  Buckley  v.  Furniss,  17  Wendell,  504,  it  was  held  that  the  vendor 
might   still   exercise   this   right  of  stoppage,   although   the  purchaser  had 
actually  received  a  portion  of  the  goods  ordered  at  his  residence,  previous 
to  the  exercise  of  the  right.     In  this  case  one  wagon  load  of  the  goods  had 
been  delivered  to  the  vendee  before  the  vendor  intercepted  the  residue. 
See  Bunney  v.  Poyntz,  4  Barn.  &  Adol.  570 ;  Dixon  v.  Yates,  5  Barn.  & 
Adol.  339 ;  Secomb  v.  Nutt,  14  B.  Mon.  324. 

4  Bunney  v.  Poyntz,  4  Barn.  &  Adol.  568 ;    Dixon  v.  Yates,  5  Barn.  & 
Adol.  339.     These  two  cases  limit  the  doctrine  of  the  cases  cited  in  note  (3) 
on  preceding  page  to  the  rule  stated  in  the  text. 
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and  not  of  taking  the  whole,  the  transitus  will  not  be  deter- 
mined as  to  the  portion  left.1  So,  also,  unless  the  delivery  of  a 
part  by  the  carrier  be  complete,  the  vendor  will  retain  his  right 
of  stoppage.  A  delivery  by  a  carrier  is  not  complete  until  he 
actually  and  entirely  parts  with  the  possession ;  and  this  he  is 
not  bound  to  do  until  the  freight  due  to  him  is  tendered  or 
paid ;  although  if  he  waive  such  right  by  a  delivery,  without 
payment,  he  thereby  destroys  the  right  of  stoppage.2  Where, 
therefore  A.  delivered  a  quantity  of  iron  to  a  carrier  .to  be  con- 
veyed to  B.  the  vendee,  and  the  carrier,  having  reached  B.'s 
premises,  landed  a  part  of  the  iron  on  his  wharf,  and  then,  find- 
ing that  B.  had  stopped  payment,  reloaded  the  same  on  board 
his  barge  and  took  the  whole  of  the  iron  to  his  own  premises ; 
it  was  held  that  there  was  no  delivery  of  any  part  of  the  iron  so 
as  to  devest  the  consignor  of  his  right  to  stop  in  transitu,  inas- 
much as  the  special  property  remained  in  the  carrier  until  the 
freight  for  the  whole  cargo  was  tendered,  or  until  he  had  done 
some  act  showing  that  he  assented  to  part  with  the  posses- 
sion of  the  goods  without  receiving  his  freight.3  In  the  next 

1  Tanner  v.  Scovell,  14  Mees.  &  W.  28  ;  Buckley  v.  Furniss,  15  Wendell, 
137;  S.  C.,  17  Wendell,  504. 

2  Crawshay  v.  Eades,  1  Barn.  &  Ores.  181.     See,  also,  Betts  v.  Gibbins, 
4  Nev.  &  Man.  64 ;  S.  C.,  2  Adol.  &  El.  57. 

3  Crawshay  v.  Eades,  1  Barn.  &  Ores.  181.      In  this  case  Mr.  Justice 
Bay  ley  said :  "  It  is  quite  clear,  that  if  the  iron  was  once  completely  deliv- 
ered to  Hornblower,  the  transitus  was  at  an  end,  and  his  assignees  would  be 
entitled  to  retain  it.     It  is  incumbent  on  them,  however,  to  show  clearly, 
that  such  a  delivery  had  been  made  by  the  carrier  to  the  vendee,  as  would 
deprive  the  former  of  his  lien  ;  for  nothing  less  than  that  could  take  away  from 
the  vendor  his  right  to  stop  in  transitu.    There  can  be  no  doubt,  that  wherever 
there  is  a  complete  delivery  of  part  of  one  entire  cargo  to  the  consignee,  the 
transitus  is  ended,  and  the  consignor  cannot  stop  the  remainder.     But  in 
this  case  there  was  no  complete  delivery  of  any  part  of  the  iron  to  Horn- 
blower.     The  goods  were  in  different  barges,  and  a  part  of  the  iron  was 
taken  out  of  each  barge  and  landed  upon  Hornblower's  wharf,  but  he  had 
not  taken  possession  of  it,  nor  was  it  weighed,  so  that  the  amount  of  the 
freight  due  to  Eades  might  be  ascertained.     Now,  independently  of  any 
particular  usage,  a  carrier  has,  by  the  Common  Law,  a  right  to  insist  that 
the  goods  shall  be  weighed,  in  order,  first,  that  it  may  be  ascertained  for  his 
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place,  the  transit  may  be  determined  before  the  delivery  to  the 
consignee,  by  some  intervening  act  done  by  him. 

§  342  a.  In  general  the  transitus  continues  until  the  goods 
reach  the  place  originally  named  by  the  vendee  as  their 
ultimate  destination  ; J  and  it  does  not  cease,  although  the 
general  agent  of  the  vendee  receive  them,  at  an  intermediate 
place,  into  his  warehouse,  for  the  purpose  of  forwarding  them.2 
But  if  the  vendee,  even  before  the  goods  reach  their  ultimate 
destination,  take  them  out  of  the  possession  of  the  carrier 
into  his  own,  either  with  or  without  the  consent  of  the  car- 
rier;3 or  if  he  do  any  other  act  equivalent  to  taking  actual 
possession  thereof  on  his  own  account,  the  transitus  is  at  an 
end.4  And  this  leads  us  to  the  consideration  of  the  proper 
construction  to  be  given  to  a  bill  of  lading. 

own  security  that  he  has  delivered  the  precise  quantity  intrusted  to  him ; 
and,  secondly,  that  the  amount  of  the  freight,  if  it  depend  upon  the  weight, 
may  be  ascertained.  When  part  of  the  iron  was  landed  upon  the  wharf, 
it  might  more  properly  be  considered  as  in  a  course  of  delivery,  than  as 
actually  delivered.  By  placing  it  upon  the  wharf,  the  carrier  did  not  mean 
to  assent  to  Hornblower's  taking  it  away  without  paying  the  freight.  Be- 
sides, a  carrier  has  a  lien  on  the  entire  cargo,  for  his  whole  freight ;  and 
until  the  amount  is  either  tendered  or  paid,  the  special  property  which  he 
has  in  his  character  of  carrier  does  not  pass  out  of  him  to  the  vendee,  unless, 
indeed,  he  does  some  act  to  show  that  he  assents  to  the  vendee's  taking 
possession  of  the  property  before  the  freight  is  paid.  It  is  clear,  upon  the 
facts  given  in  evidence  at  the  trial,  that  the  carrier  never  did  assent  to 
Hornblower's  taking  possession  of  this  property,  for  he  reships  the  part  of 
the  iron  that  was  landed,  as  soon  as  he  is  informed  that  the  freight  is  not 
likely  to  be  paid.  In  order  to  devest  the  consignor's  right  to  stop  in  tran- 
situ,  there  ought  to  be  such  a  delivery  to  the  consignee,  as  to  devest  the 
carrier's  lien  upon  the  whole  cargo.  I  am  of  opinion,  therefore,  that  the 
entire  freight  not  having  been  tendered  or  paid,  the  delivery  in  this  case  was 
not  complete  as  to  any  part ;  that  the  special  property  remained  in  the 
carrier ;  and  that  the  consignor  was  not  deprived  of  his  right  of  stoppage 
in  transitu." 

1  Cabeen  v.  Campbell,  30  Penn.  State,  254;    Covell  v,  Hitchcock,  23 
Wendell,  611.     [See  Cooper  v.  Bill,  3  H.  &  C.  722  (1865).] 

8  Coates  v.  Railton,  6  Barn.  &  Cres.  422. 

3  Whitehead  v.  Anderson,  9  Mees.  &  W.  518,  534. 

4  Foster  v.  Frampton,  6  Barn.  &  Cres.  107.     See,  also,  James  v.  Griffin, 
2  Mees.  &  W.  633  ;  Jackson  v.  Nichol,  7  Scott,  577,  592  ;  Allan  v.  Gripper, 
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§  343.  Whether  a  bill  of  lading,  which  contains  the  word 
"  assigns,"  is  of  a  negotiable  nature,  so  as  to  pass  the  posses- 
sion, without  a  delivery  of  the  goods,  is  a  question  which  has 
been  much  discussed,  and  which  particularly  occupied  the  at- 
tention of  the  court  in  the  case  of  Lickbarrow  v.  Mason.1  The 
circumstances  of  that  case  were  as  follows.  Messrs.  Turing  & 
Co.,  by  order  of  one  Freeman,  shipped  goods  to  him  for  Liver- 
pool, drawing  bills  of  exchange  upon  him  for  the  price,  which 
were  subsequently  accepted  by  him,  and  taking  from  the  mas- 

2  Cromp.  &  J.  218;  Abbott  on  Shipp.  (6th  Am.  ed.)  521 ;  Law  of  Merch. 
Shipp.  by  Maude  &  Pollock,  180,  181.  It  is  said  by  Mr.  Chancellor  Kent 
that  the  better  opinion  now  is,  that  if  the  vendee  intercepts  the  goods  on 
their  passage  to  him,  and  takes  possession  as  owner,  the  delivery  is  complete, 
and  the  right  of  stoppage  is  gone.  2  Kent,  Comm.  547.  The  same  is  said 
in  Jordan  v.  James,  5  Ohio,  88,  and  in  Wood  v.  Yeatman,  15  B.  Mon.  270. 
See  Secomb  v.  Nutt,  14  B.  Mon.  324.  But  it  seems  to  be  clear,  that  the 
vendor's  right  to  stop  the  goods  cannot  be  taken  away  by  the  vendee's  mak- 
ing a  demand  of  them  while  on  their  journey,  with  which  the  carrier,  whether 
rightly  or  wrongly,  refuses  to  comply.  Jackson  v.  Nichol,  5  Bing.  N.  C. 
508 ;  Whitehead  v.  Anderson,  9  Mees.  &  W.  534 ;  Allen  v.  Mercier,  1  Ash. 
103.  And  it  is  very  doubtful,  whether,  whilst  the  goods  are  in  the  hands  of 
the  carrier,  the  mere  act  of  marking,  taking  samples,  or  the  like,  although 
done  with  an  intention  to  take  possession,  will  defeat  the  right  of  stoppage 
in  transitu,  unless  it  be  accompanied  with  circumstances  which  show  that 
the  carrier  was  intended  to  keep,  and  assented  to  keep,  possession  of  the 
goods,  in  the  nature  of  an  agent  for  custody.  Whitehead  v.  Anderson,  9 
Mees.  &  W.  535.  An  attachment  or  a  seizure  by  an  execution  creditor  of 
goods  on  board  a  vessel,  as  the  property  of  the  consignee,  or  an  assignment 
by  him  for  the  benefit  of  creditors,  does  not  defeat  the  right  of  the  consignor 
to  stop  them  in  transitu;  Naylor  v.  Dennie,  8  Pick.  198;  Buckley  v.  Fur- 
niss,  15  Wendell,  137;  Harris  v.  Hart,  6  Duer,  606;  Smith  v.  Goss,  1 
Camp.  282 ;  Hause  v.  Judson,  4  Dana,  13 ;  Wood  v.  Yeatman,  15  B.  Mon. 
270;  Secomb  v.  Nutt,  14  B.  Mon.  324;  Atkins  v.  Colby,  20  N.  Hamp. 
154 ;  Sawyer  v.  Joslyn,  20  Vermont,  172 ;  Kitchen  v.  Spear,  30  Vermont, 
545;  Covell  v.  Hitchcock,  23  Wendell,  611;  Hays  v.  Mouille,  14  Penn. 
State,  48  [O'Brien  v.  Norris,  16  Md.  122]  ;  unless,  in  the  case  of  an 
assignment  for  the  benefit  of  creditors,  the  assignee  take  actual  possession 
of  the  goods  before  they  are  reclaimed  by  the  vendor ;  for  then,  it  seems 
that  the  right  of  the  vendor  would  be  as  much  defeated,  as  if  the  goods  had 
come  to  the  hands  of  the  assignor  himself.  Jones  v.  Jones,  8  Mees.  &  W. 
431. 

1  2T.  R.  63;  S.  C.,  6  East,  21. 
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ter  four  bills  of  lading  in  the  usual  form  for  delivery  to  order 
or  assigns,  one  of  which  was  retained  by  the  consignors,  one  by 
the  master,  and  two  indorsed  by  the  consignors  in  blank,  and 
transmitted,  together  with  an  invoice,  to  Freeman  at  Rotter- 
dam, who  received  them,  and  sent  them,  with  the  invoice,  to 
the  plaintiffs,  at  Liverpool,  in  the  same  state  in  which  he 
received  them,  in  order  that  the  plaintiffs  might  take  posses- 
sion of  the  goods,  and  sell  them  on  his  account,  he  drawing 
bills  of  exchange  upon  them  to  nearly  the  amount,  which  were 
accepted  by  them  and  paid.  Between  the  time  of  the  ship's 
departure  and  her  arrival  at  Liverpool,  Freeman  became  a 
bankrupt,  and  absconded,  and  Turing  &  Co.  sent  another  of 
the  bills  of  lading  to  the  defendants,  indorsed  specially  for 
delivery  to  them,  and  they  thereupon  obtained  the  goods  from 
the  master.  Turing  &  Co.,  afterwards  paid  the  bills  of  ex- 
change drawn  by  them  on  Freeman,  and  the  plaintiffs  paid 
those  which  had  been  drawn  on  them  by  Freeman  ;  it  was 
held  by  the  court,  that,  as  the  plaintiffs  had  paid  a  valuable 
consideration  for  the  goods,  without  fraud,  or  notice,  they  were 
entitled  to  the  goods,  —  and  that,  as  between  the  vendor  and 
third  persons,  the  delivery  of  a  bill  of  lading  made  by  the 
consignee  to  a  third  person  for  a  valuable  consideration, 
whether  it  were  indorsed  in  blank,  or  to  a  particular  person, 
was  a  delivery  of  the  goods  themselves  so  as  to  deprive  the 
consignor  of  the  right  of  stoppage.  This  case  was  afterwards 
carried  to  the  Exchequer  Chamber  on  the  appeal  of  the  defend- 
ants, and  Lord  Loughborough,  in  an  elaborate  opinion,  reversed 
the  decision  of  the  King's  Bench.  The  case  was  then  carried 
to  the  House  of  Lords,  where  the  judgment  of  the  Court  of 
King's  Bench  was  affirmed,  and  a  most  luminous  opinion 
delivered  by  Mr.  Justice  Buller.  The  case  was,  however,  sent 
back  again  to  the  King's  Bench,  to  be  tried  by  a  jury,  in  order 
to  bring  out  more  fully  the  facts  of  the  case, —  and  the  court 
again  decided  the  case,  without  argument,  in  conformity  with 
the  original  decision  of  the  court.  Lord  Kenyon,  who  had,  in 
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the  interval  between  the  two  trials,  been  placed  at  the  head  of 
the  court,  fully  concurred  therein.  Another  writ  of  error  was 
subsequently  brought,  but  it  was  abandoned.1 

§  344.  "  Ever  since  the  great  case  of  Lickbarrow  v.  Masony 
the  law  has  been  considered  to  be  that  the  bond  fide  trans- 
feree, for  value,  of  a  bill  of  lading,  indorsed  by  the  shipper  or 
his  consignee,  and  put  into  circulation  by  the  authority  of  the 
shipper  or  consignee,  has  an  absolute  title  to  the  goods,  freed 
from  the  equitable  right  of  the  unpaid  vendor  to  stop  in  tran- 
situ,  as  against  the  purchaser  ;  "  2  by  such  transfer  of  the  bill 
of  lading  the  transitus  is  ended  and  the  right  of  stoppage  is 
gone.3  But  after  many  apparently  conflicting  decisions,  the 

1  See  the  reports  of  this  case  in  2  T.  R.  63 ;  1  H.  Black.  357 ;   6  East, 
17,  note ;  2  H.  Black.  211 ;  5  T.  R.  317,  683.     See  1  Smith  Lead.  Cas. 
388,  and  notes. 

2  Lord  Campbell  in  Gurney  v.  Behrend,  3  El.  &  Bl.  622,  636,  637.     The 
decision  in  Lickbarrow  v.  ,Mason  applies  only  to  those  cases  in  which  there 
has  been  a  previous  sale  of  goods  to  the  consignee  ;    and  merely  determines 
that  if  the  vendee  of  goods  named  in  a  bill  of  lading  resells  them,  after  they 
have  left  the  custody  of  the  vendor,  to  a  bond  fide  purchaser  for  value,  such 
purchaser's  right  of  property  shall  not  be  defeated  by  a  subsequent  stoppage 
in  transitu,  if  he  has  taken  an  assignment  of  the  bill  of  lading.     The  bill  of 
lading  is  a  symbol  of  the  property,  and  when  in  such. a  case  a  sale  has  been 
made  sufficient  to  transfer  the  title  to  the  property,  an  assignment  and 
transfer  of  the  bill  of  lading  operate  as  a  symbolical  delivery,  defeat  the 
right  of  stoppage  in  transitu,  and  give  validity  to  the  sale  as  against  subse- 
quent purchasers  and  creditors.     See  Pratt  v.  Parkman,  24  Pick.  42 ;  Clark 
v.  Chipman,  2  English,  197;  Lanfear  v.  Sumner,  17  Mass.  110;  Gardners. 
Rowland,  2  Pick.  599  ;  Per  Grose,  J.,  and  Ellenborough,  C.  J.,  in  Newsom 
v.  Thornton,  6  East,  41 ;    Lord  Denman  in  Hatfield  v.  Phillips,  9  Mees.  & 
W.  647  ;  Jordan  t>.  James,  5  Hammond,  88 ;  Blackburn  on  Sales,  279,  288 ; 
1  Smith,  Lead.  Cas.  (5th  Am.  ed.)  890-900;   Conard  v.  The  Atlantic  Ins. 
Co.,  1  Peters  (U.  S.),  445. 

3  See,  also,  Code  de  Commerce,  tit.  Revendication ;   Cuming  v.  Brown, 
1  Camp.  104 ;  S.  C.,  9  East,  506 ;  Caldwell  v.  Ball,  1  T.  R.  205 ;  Vertue  v. 
Jewell,  4  Camp.  31 ;  Wilmshurst  v.  Bowker,  7  Mann.  &  Gr.  883  ;    Walley 
v.  Montgomerie,  3  East,  585  ;  Berkley  v.  Watling,  7  Adol.  &  El.  29  ;  War- 
ing v.  Cox,  1  Camp.  369 ;  Coxe  v.  Harden,  4  East,  211 ;  Tucker  v.  Hum- 
phrey, 4  Bing.  516 ;    Addison  on  Contr.  (Am.  ed.    1857)  262.     The  same 
rule  obtains  in  the  United  States.     Griffith  v.  Ingledew,  6  Serg.  &  R.  429 ; 
Peters  v.  Ballistier,  3  Pick.  495 ;  Walter  v.  Ross,  2  Wash.  C.  C.  283 ;  Con- 
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law  seems  now  to  be  settled  that  bills  of  lading  are  not  prop- 
erly speaking  negotiable,  but  are  only  quasi  negotiable  instru- 
ments.1 The  indorsee  of  a  bill  of  lading  cannot  maintain  an 
action  of  contract  on  the  bill  itself  in  his  own  name  ; 2  nor 
an  action  on  the  case  for  the  non-delivery  of  the  goods  at  the 
port  of  delivery.3  In  a  late  case,4  Lord  CampWl  said  :  "  A  bill 
of  lading  is  not,  like  a  bill  of  exchange  or  a  promissory  note, 
a  negotiable  instrument,  which  passes  by  mere  delivery  to  a 
bond  fide  transferee  for  a  valuable  consideration,  without  regard 
to  the  title  of  the  parties  who  make  the  transfer.  Although 
the  shipper  may  have  indorsed  in  blank  a  bill  of  lading  deliver- 

rad  v.  Atlantic  Ins.  Co.,  1  Peters,  386;  Dows  v.  Pen-in,  16  N.  Y.  325; 
Stubbs  v.  Lund,  7  Mass.  453 ;  Ilsley  v.  Stubbs,  9  Mass.  65 ;  Winslow  v. 
Norton,  29  Maine,  419  ;  Jones  v.  Jones,  8  Mees.  &  W.  431. 

1  Rowley  v.  Bigelow,  12  Pick.  307,  314 ;  Stanton  v.  Eager,  16  Pick.  467, 
474.     See  Gurney  v.  Behrend,  3  El.  &  Bl.  622  ;  Saltus  v.  Everett,  20  Wen- 
dell, 268. 

2  Thompson   v.    Dominy,   14   Mees.  &  W.  403;    Per  Shaw,  C.  J.,  in 
Blanchard  v.  Page,  8  Gray,  297,  298.     See,  also,  Howard  v.  Shepherd,  9 
Com.   B.  297,  319;    Sanders  v.  Vanzeller,  4  Q.  B.  260,295;    Tindall  v. 
Taylor,  4  El.  &  Bl.  219.     The  contract  contained  in  a  bill  of  lading  is  a 
cliose  in  action,  and  there  is  no  means  whatsoever,  by  which  any  person  can 
be  rendered  a  party  to  ihe  contract  contained  in  a  bill  of  lading,  who  was 
not  a  party  to.it  from  its  first  inception.     Blackb.  on  Sales,  276. 

3  Howard  v.  Shepherd,  9  Com.  B.  297. 

4  Gurney  v.  Behrend,  3  El.  &  Bl.  622.     [But  in  a  later  case  it  was  said 
that   "this  dictum  is  very  carefully  confined  in  its  terms  to  the  original 
transfer  of  a  bill  of  lading  deliverable  to  the  assigns  of  the  shipper.    -In  the 
cases  which  it  supposes,  there  could  be  no  lawful  assigns  of  the  shipper,  and 
consequently  the  bill  of  lading  could  have  no  existence  as  a  negotiable 
instrument.     Pease  v.  Gloahec,  3  Moore,  P.  C.  (N.  S.)  568  in  1866.     It  was 
therefore  there  held  that  if  the  bill  of  lading  ran  to  the  order  of  M.  or  to  assigns, 
that  it  was  a  negotiable  instrument,  and  an  indorsement  and  delivery  over 
to  a  bond  fide  purchaser,  without  notice,  passed  the  property  as  against  the 
vendor,  and  he  could  not  stop  in  transitu,  although  M.'s  agent  had  been 
fraudulently  induced  by  T.  to  give  up  the  bill,  which  T.  had  indorsed  over  to 
the  defendant,  the  latter  acting  in  good  faith.      See  Coventry  v.  Gladstone, 
Law  Rep.  6  Eq.  44 ;  Pease  v.  Gloahec,  Law  Rep.  1  P.  C.  App.  219 ;  Draca- 
chi  v.  Anglo-Egyptian  Nav.  Co.  Law  Rep.  3  C.  P.  190 ;  Short  u.  Simpson, 
Law  Rep.  1  C.  P.  248.]     See  De  Wolf  v.  Harris,  4  Mason,  515,  532  ;  Black- 
burn on  Sales,  288. 
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able  to  his  assigns,  his  right  is  not  affected  by  an  appropriation 
of  it  without  his  authority.  If  it  be  stolen  from  him,  or  trans- 
ferred without  his  authority,  a  subsequent  bond  fide  trans- 
feree, for  value,  cannot  make  title  under  it  as  against  the  ship- 
per of  the  goods.  The  bill  of  lading  only  represents  the  goods  ; 
and  in  this  instance  the  transfer  of  the  symbol  does  not  operate 
more  than  a  transfer  of  what  is  represented."  Hence  it  appears 
that  a  delivery  or  indorsement  of  the  bill  of  lading  will  not 
pass  the  title  to  the  goods  represented  by  it,  or  of  which  it  is 
the  symbol,  unless  made  with  the  express  or  implied  authority 
of  the  owner,  or  unless  the  circumstances  preclude  him  from 
denying  that  such  an  authority  was  given.  As  between  the 
original  parties  to  a  bill  of  lading,  the  receipt  of  it  by  the 
consignee  and  vendee  does  not  defeat  the  right  of  stoppage 
in  transitu  of  the  consignor  and  vendor.1  But  when  the  con- 
signee and  vendee,  being  a  party  to  the  bill  of  lading,  transfers 
the  title  to  the  goods  named  in  it  to  a  bond  fide  purchaser, 
the  indorsement  and  delivery  of  the  bill  by  such  consignee 
and  vendee  will  take  away  the  right  of  stoppage  in  transitu, 
where  it  would  otherwise  exist.2  Attempts  have  been  made 

1  Addison  on  Contr.  (Am.  ed.  1857)  261,  262 ;  Stanton  v.  Eager,  16 
Pick.  474. 

2  See  Gurney  v.  Behrend,  3  El.  &  Bl.  622 ;  Pennell  v.  Alexander,  3 
El.  &  Bl.  282 ;  Gardner  v.  Rowland,  2  Pick.  599.     There  was  at  one  time 
an  extreme  difference  of  judicial  opinion  in  regard  to  the  question  of  the 
effect  of  the  assignment  of  a  bill  of  lading  upon  the  property  in  the  goods, 
but  the  authorities  seem  now  to  establish   hat  the  mere  assignment  of  a  bill 
of  lading  does  not  confer  on  the  assignee  any  legal  right  either  of  property  or 
possession  in  the  goods.    It  confers  on  him  an  authority  to  receive  the  goods, 
and  that  authority  may,  as  a  matter  of  evidence,  go  very  far  to  show  that 
the  person  who  has  got  it  has  also  acquired  a  right  of  property  and  posses- 
sion in  the  goods ;  but  unless  there  be  such  a  bargain  as  would,  independ- 
ently of  the  assignment  of  the  bill  of  lading,  give  an  interest  in  the  goods, 
the  assignee  of  the  bill  acquires  no  interest  in  the  goods,  and  consequently 
cannot  maintain  any  action  in  his  own  name  for  any  injury  done  to  them. 
When,  however,  the  bill  of  lading  is  assigned  in  bond  fide  furtherance  of  a 
contract  conferring  an  interest  in  the  goods  for  a  valuable  consideration,  it 
has  (at  least  so  far  as  regards  the  question  of  stoppage  in  transitu)  the  same 
effect  at  law  that  an  actual  delivery  of  the  goods  would  have  had.    Blackburn 
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to  give  the  same  effect  to  the  indorsement  and  delivery  of 
shipping  notes,  invoices,  dock  warrants,  wharfingers'  receipts, 
delivery  orders  and  similar  documents,  as  is  given  to  the  indorse- 
ment and  delivery  of  bills  of  lading  ;  but  it  seems  to  be  settled, 
that  these  documents  are  not  equivalent  to  bills  of  lading, 
and  an  indorsement  and  delivery  of  them  have  no  effect  to 
transfer  the  property  in  the  goods,  nor  do  they  operate  further 
than  to  serve  as  tokens  of  an  authority  to  take  or  receive  pos- 
session, or  by  way  of  symbolical  delivery,  where  no  other  can 
be  made.1 

§  345.  The  validity  of  an  assignment  to  destroy  the  right  of 
stoppage  is  not,  however,  confined  to  cases  where  the  assignee 
has  no  notice  that  the  goods  have  not  actually  been  paid  for  ; 
for  if  the  goods  be  sold  on  credit,  and  he  take  the  assignment 
bond  fide,  and  under  the  supposition  that  they  will  be  fairly 
and  properly  paid  for  when  credit  has  expired,  his  title  cannot 
be  disturbed  by  the  consignor.2  If,  therefore,  a  person  take  an 
assignment  of  a  bill  of  lading,  knowing  that  a  bill  of  exchange 
has  been  accepted  for  the  price  of  the  goods,  and  without  any 
reason  to  suppose  that  it  will  be  dishonored,  the  consignor  will 
have  no  valid  claim  upon  the  goods  in  his  hands.3  So,  also, 

on  Sales,  279,  288,  289;  1  Smith  Lead.  Gas.  (5th  Am.  ed.)  890-900; 
Gardner  v.  Rowland,  2  Pick.  599. 

1  Jenkyns  v.  Usborne,  7  Mann.  &  Gr.  680  ;  Blackburn  on  Sales,  297,  302  ; 
Pratt  v.  Parkman,  24  Pick.  42,  47  ;  M'Ewan  v.  Smith,  2   House  of  Lords 
Cases,  309  ;  Akerman  v.  Humphery,  1  Car.  &  P.  53  ;  Tucker  v.  Humphrey, 
4Bing.  516;  Zwinger  v.  Samuda,  Holt,  N.  P.  395;  S.  C.,  7  Taunt.  265; 
Lucas  v.  Dorrien,  7  Taunt.  278 ;  Hollingsworth  v.  Napier,  3  Caines,  182 ; 
Godts  v.  Rose,  17  Com.  B.  229 ;  Townley  v.  Crump,  4  Adol.   &  El.  58 ; 
Addison  on  Contr.   (Am.  ed.  1857)  262.     See,  also,  ante,  §  312.     "  I  do 
not  think  this  shipping  note,  from  the  nature  of  it,  is  indorsable."     Bur- 
rough,  J.,  in  Akerman  v.  Humphery,  1  Car.  &.  P.  53.    [See  Rawls  v.  Desh- 
ler,  3Keyes,  72  (1867).] 

2  Cuming  v.  Brown,  1  Camp.  104 ;  S.  C.,  9  East,  506  ;  Abbott  on  Shipp. 
(Shee's  ed.)  p.  479 ;  Stanton  v.  Eager,  16  Pick.  473,  476 ;  Chandler  v.  Ful- 
ton, 10  Texas,  2 ;  Dows  v.  Perrin,  32  Barbour,  490,  16  N.  Y.  325.     See, 
also,  Vertue  v.  Jewell,  4  Camp.  31. 

3  Cuming  v.  Brown,  9  East,  506 ;  Abbott  on  Shipp.  (Shee's  ed.)  p.  479 ; 
Cox  v.  Harden,  4  East,  211;  Ogle  v.  Atkinson,  5  Taunt.  759;  S.  C.,  1 
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although  the  goods  may  not  be  fairly  and  honestly  assignable, 
yet  if  he  take  them  with  no  suspicion  that  such  is  the  fact,  he 
acquires  thereby  a  good  title  against  the  consignor.  And  the 
ground  of  this  rule  is,  that,  where  goods  come  into  the  hands  of 
a  third  person,  who  takes  them  in  good  faith,  and  without  notice, 
and  pays  for.  them  a  valuable  consideration,  he  ought  not  to 
suffer  merely  because  the  consignor  was  so  incautious  as  to 
trust  his  goods  out  of  his  possession  without  payment,  and 
thereby  afford  to  his  consignee  an  opportunity  to  mislead  and 
defraud.1  But,  if  he  take  them,  knowing  that  the  transaction 
is  fraudulent  and  dishonest ;  as,  if  he  know  that  the  consignee 
is  insolvent,  and  that  no  bill  has  been  accepted  for  the  price, 
or  can  be  paid  if  it  be  accepted ;  or  if  he  connive  with  the  con- 
signee in  contravening  the  actual  terms  of  the  sale,  or  the 
rights  of  the  consignor ;  he  will  stand  in  the  same  position  as 
the  consignee,  and  his  claim  will  not  defeat  the  consignor's 
right  of  stoppage.2  Thus,  where  the  consignee  of  goods,  to 
whom  the  bill  of  lading  is  indorsed  in  blank,  assigns  it  over 
to  a  third  person,  and  by  a  subsequent  agreement  between 
them,  they  become  partners,  the  assignee  knowing  that  the 
consignor  has  not  been  paid  for  them,  the  assignee  cannot  pre- 
vent the  consignor  from  exercising  his  right  of  stoppage  in 
Iransitu.3  So,  also,  a  bill  of  lading,  given  by  the  master 
before  the  goods  are  put  on  board  the  ship,  is  fraudulent,  and 
the  indorsement  of  it  will  convey  no  property  in  the  goods, 
even  to  a  bond  fide  indorsee.4 

Marsh.  323;  Wright  v.  Campbell,  4  Burr.  2046;  S.  0.,  1  W.  Black.  628; 
Vertue  v.  Jewell,  4  Camp.  31. 

1  Salomons  v.  Nissen,  2  T.  R.  674. 

2  Cuming  v.  Brown,  9  East,  506 ;  Abbott  on  Shipp.  (Shee's  ed.)  p.  479 ; 
Cox  v.  Harden,  4  East,  211;  Ogle  v.  Atkinson,  5  Taunt.  759;  S.  C.,  1 
Marsh.  323;  Wright  v.  Campbell,  4  Burr.  2046;  S.  C.,  1  W.  Black.  628; 
Vertue  v.  Jewell,  4  Camp.  31.     Per  Shaw,  C.  J.,  in  Stanton  v.  Eager,  16 
Pick.  467,  476.  3  Salomons  v.  Nissen,  2  T.  R.  674. 

4  Osey  17.  Gardner,  Holt,  N.  P.  C.  405 ;  Lickbarrow  v.  Mason,  2  T.  R. 
63,  75;  Grant  v.  Norway.  10  Com.  B.  665;  Hubbersty  v.  Ward,  8  Exch. 
330.  See  Rowley  v.  Bigelow,  12  Pick.  307. 
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§  346.  But,  where  there  is  no  fraud  or  connivance  of  any 
sort  between  the  assignor  and  assignee,  so  complete  is  the 
transfer  effected  by  indorsement  and  delivery  of  a  bill  of  lad- 
ing, that  a  bond  fide  assignee  of  the  vendor  may,  upon  the  in- 
solvency of  the  consignee,  exercise  the  right  of  stoppage  in 
transitu  and  sue  the  wharfinger,  if  he  refuse  to  deliver  the 
goods  to  the  assignee.1  A  bill  of  lading,  however,  in  its  usual 
form  is  both  a  receipt  and  a  promise  ;  and  so  far  as  it  is  a  re- 
ceipt, it  is  primd  facie  evidence  of  the  quantity,  quality,  and 
condition  of  goods  received  for  carriage  ;  but,  at  least  between 
the  shipper  and  ship-owner,  it  is  not  conclusive  ;  and  it  may 
be  shown  by  parol  that  the  quantity  of  goods  actually  received 
was  less  than  that  acknowledged  in  the  bill.2  So  it  is  com- 
petent to  prove  by  parol  that  the  goods,  though  admitted  in 
the  bill  of  lading  to  have  been  shipped  "  in  good  order,"  were 
not  in  fact  in  good  order  when  received.3  But  in  its  character 
of  a  contract,  it  is  no  more  open  to  alteration  or  explanation 
by  parol  than  are  other  contracts.4  And  it  has  been  said  that 
even  in  its  character  of  a  receipt,  "  as  between  the  owner  of 
the  vessel,  and  an  assignee  for  a  valuable  consideration,  paid  on 
the  strength  of  the  bill  of  lading,  it  may  not  be  explained."  5 

1  Morison  v.  Gray,  9  Moore,  484;  S.  C.,  2  Bing.  260.    But  see  Black- 
burn  on  Sales,  294;    Cox  v.  Harden,  4  East,   211;   Waring  w.  Cox,  1 
Camp.  369. 

2  O'  Brien  v.  Gilchrist,  34  Maine,  554 ;  Dickerson  v.  Seelye,  12  Barbour, 
102 ;  Wayland  v.  Mosely,  5  Alabama,  480 ;  McTyer  v.  Steele,  26  Alabama, 
487  ;  Graves  v.  Harwood,  9  Barbour,  477  ;  Bissel  v.  Price,  16  Illinois,  408; 
Sutton  v.  Kettell,  Sprague  Adm.  309  ;  Shepherd  t>.  Naylor,  5  Gray,  591 ; 
Berkley  v.  Watling,   7  Adol.  &  El.  29 ;  Bates  v.  Todd,  1  Moody  &  R. 
106. 

3  Ellis  v.  Willard,  5  Selden,  529;    Barrett  v.  Rogers,  7  Mass.  297; 
Clark  v.  Barnwell,  12  Howard,  272 ;  Shepherd  v.  Naylor,  5  Gray,  691 ; 
Goodrich  v.  Norris,  Abbott  on  Shipp.  196  ;  Wolfe  v.  Myers,  3  Sandford,  7  ; 
Gowdy  v.  Lyon,  9  B.  Mon.  113. 

4  Per  Oakley,  C.  J.,  in  Wolfe  v.  Myers,  3  Sandford,  7 ;  Sayward  v.  Ste- 
vens, 3  Gray,  97 ;  Creesy  v.  Holly,  14  Wendell,  26 ;  Barber  v.  Brace,  3 
Conn.  9. 

5  Edmonds,  J.,  in  Dickerson  v.  Seelye,  12  Barbour,  99 ;  Ward  v.  Whit- 
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§  347.  Again,  although  the  bond  fide  assignment  of  a  bill  of 
lading  determines  absolutely  the  right  of  stoppage  in  transitu, 
yet  this  same  effect  does  not  result  from  a  mere  pledging  of 
the  bill  of  lading  by  the  consignee  of  the  goods  as  a  security 
for  a  debt.  For,  in  such  a>  case,  although  the  legal  right  of 
possession  passes  to  the  pledgee,  the  vendor  may  yet  assert  his 
interest  in  them,  subject  to  the  rights  of  the  pledgee,  and  will 
be  entitled,  at  least  in  equity,  to  the  residue,  after  satisfaction 
of  the  pledgee's  claim,  —  and,  if  other  goods  belonging  to  the 
pledger  be  pledged  at  the  same  time  with  those  in  the  bill  of 
lading,  the  vendor  will  be  entitled  to  have  the  proceeds  of  the 
former  applied  to  the  discharge  of  the  pledgee's  claim  before 
his  own  goods  are  so  appropriated.1  [And  a  pre-existing  debt 
is  not,  in  England,  a  sufficient  consideration  for  an  indorse- 
ment of  a  bill  of  lading  so  as  thereby  to  defeat  the  right  of 
the  vendor  to  stop  in  transitu?]  So,  also,  if  the  bill  of  lading 
be  for  delivery  to  order  or  assigns,  the  indorsement  of  the  ship- 
per is,  ordinarily,  necessary,  to  give  it  negotiability,  and  if  it 
be  transmitted  unindorsed,  the  holder  cannot,  by  transferring 
the  property  in  the  goods  to  a  third  person,  devest  the  right  of 

ney,  3  Sandford,  399.  In  Tindall  v.  Taylor,  4  El.  &  Bl.  219,  229,  Lord  Camp- 
bell said:  "  According  to  Thompson  u.  Dominy,  14  Mees.  &  W.  403,  an 
action  of  contract  on  a  bill  of  lading  could  not  have  been  maintained  by  the 
indorsee  of  the  bill  of  lading ;  but  in  respect  to  his  property  in  the  goods  he 
might  have  maintained  an  action  against  the  master  for  detaining  or  con- 
verting them,  and  the  master  would  be  estopped  from  denying  that  he  had 
the  goods  after  the  declaration  in  the  bill  of  lading,  on  the  faith  of  which 
the  indorsee  had  bought  and  paid  for  them."  The  rule  doubtless  is  founded 
in  the  law  of  estoppel  and  is  to  be  governed  by  that,  and  not  by  any  prin- 
ciple of  negotiability  applicable  to  bills  of  lading.  See  Dyer  v.  Pearson,  3 
Barn.  &  Cres.  38  ;  Davies  v.  Bradley,  24  Vermont,  55  ;  O'Brien  v.  Gilchrist, 
34  Maine,  554;  Berkleys.  Watling,  7  Adol.  &  El.  29;  Maryland  Ins. 
Co.  v.  Ruden,  6  Cranch,  338;  D'Wolf  v.  Harris,  4  Mason,  515,  532; 
Conard  v.  The  Atlantic  Ins.  Co.,  1  Peters,  445 ;  Dows  v.  Cobb,  12  Barbour, 
310. 

1  In  the  Matter  of  Westzinthius,  5  Barn.  &  Adol.  817  ;  Abbott  on  Shipp. 
485 ;  Spalding  v.  Ruding,  6  Beavan,   376 ;   [Coventry  v.  Gladstone,  Law 
Rep.  6Eq.  48  (1868).] 

2  [Rodger  v.  The  Comptoir  D'Escompte  de  Paris,  5  Moore,  P.  C.  (N.  S.) 
538,  in  1869.] 
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the  consignor  to  stop  them  in  transitu.1  There  may,  however, 
be  special  circumstances,  which  will  be  considered  as  equivalent 
to  an  indorsement,  in  a  case  of  entire  good  faith,  —  as,  where 
the  indorsement  was  accidentally  omitted  by  the  shipper,  but 
upon  application  by  letter  from  the  consignees,  he  wrote  that 
the  omission  was  by  mistake,  and  that  he  would  send  an 
indorsement,  and  the  consignees  thereupon  sold  the  goods,  and 
upon  their  subsequent  bankruptcy  and  inability  to  pay  their 
bills  therefor,  one  Dick  paid  them,  for  the  honor  of  the 
drawers,  and,  being  acquainted  with  the  whole  transaction, 
applied  to  the  shipper  for  the  indorsement,  which  was  sent 
him  ;  it  was  held,  in  an  action  of  trover  brought  by  him 
against  the  vendees,  that,  inasmuch  as  all  the  parties  were 
cognizant  of  the  circumstances,  the  transfer  was  sufficient  with- 
out the  indorsement,  and  that  the  plaintiff  could  not,  therefore, 
take  the  goods  from  the  possession  of  the  vendees.2 

1  Nix  v.  Olive,  sit.  at  Guildhall  before  Lord  Ellenborough,  ch.  7,  after 
Trin.  Term,  cited  Abbott  on  Shipp.  490.     A  resale  of  the  goods  by  the 
vendee,  even  for  a  valuable  consideration,  unaccompanied  by  a  transfer  of 
the  bill  of  lading,  although  sufficient  to  pass  the  property  in  the  goods,  will 
not  affect  the  power  of  the  consignor  to  stop  them  in  transitu.     Ilsley  v. 
Stubbs,  9  Mass.  65 ;  Stanton  v.  Eager,  16  Pick.  473 ;  Craven  v.  Rider,  6 
Taunt.  433 ;  Gardner  v.  Rowland,  2  Pick.  399;  Dixon  v.  Yates,  5  Barn.  & 
Adol.  313 ;  Law  of  Merch.  Shipp.  by  Maude  &  Pollock,  187.     [See  Fraser 
v.  Witt,  19  Law  Times  (N.  S.)  440  (1868)  ;  Berndston  v.  Strang,  Law 
Rep.  4  Eq.  481 ;  Lackington  v.  Atherton,  8  Scott,  N.  R.  360.] 

2  Dick  v.  Lumsden,  Peake,  N.  P.  C.  189. 
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CHAPTER  XII. 

OP   WARRANTY. 

§  348.  THE  subject-matter  of  sale  being  finally  reduced  to 
the  possession  of  the  vendee,  so  as  to  devest  the  vendor  of  any 
control  over  it,  and  the  contract  of  sale  being  completed, 
the  next  question  of  interest,  which  naturally  presents  itself, 
is  as  to  whether  the  goods  sold  are  of  the  quality  and  nature 
which  the  vendee  intended  to  purchase ;  and,  if  they  be  not, 
under  what  circumstances  he  is  entitled  to  rescind  the  con- 
tract, and  reclaim  the  price.  And  this  leads  us  directly  to  the 
consideration  of  Express  and  Implied  Warranty  ;  since  it  is 
only  upon  the  ground,  that  the  vendor  has  not  complied  with 
his  agreement,  nor  fulfilled  his  engagements,  both  express  and 
implied,  that  the  vendee  can,  at  this  stage  of  the  contract, 
found  any  valid  claim  to  set  aside  the  sale. 

§  349.  The  first  and  general  rule  relating  to  warranty  in 
cases  of  sale,  is  that  the  purchaser  buys  at  his  own  risk,  — 
caveat  emptor,  —  unless  the  seller  either  give  an  express  war- 
ranty ;  or,  unless  the  law  imply  a  warranty  from  the  circum- 
stances of  the  case,  or  the  nature  of  the  thing  sold  ;  or,  unless 
the  seller  be  guilty  of  a  fraudulent  representation  or  con- 
cealment in  respect  to  a  material  inducement  to  the  sale.1 
These  exceptions  to  the  general  rule,  we  shall  consider  con- 
secutively. 

§  350.  Before  proceeding  to  the  consideration  of  these  ex- 

1  Willings  v.  Consequa,  Peters,  C.  C.  301 ;  Holden  v.  Dakin,  4  Johns. 
421;  Swett  v.  Colgate,  20  Johns.  196;  Welsh  v.  Center,  1  Wendell,  185; 
Mixer  v.  Coburn,  11  Metc-alf,  559  ;  [Frazier  v.  Harvey,  34  Conn.  469  (1867)  ; 
Hawkins  w.  Pemberton,  6  Robertson,  42  (1868)  ;  Hadley  v.  Clinton,  &c.  Co., 
13  Ohio  (N.  S.),  502;  Lord  v.  Grow,  39  Penn.  State,  88]. 
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ceptions,  however,  it  may  be  as  well  to  state  that  it  is  not 
necessary,  in  order  to  render  the  vendor  liable,  that  the  war- 
ranty should  proceed  from  him  personally,  but  that  he  will  be 
equally  bound,  if  it  be  made  by  any  one  held  out  by  him  to 
be  his  agent  in  that  behalf,  or  if  it  be  made  in  his  presence, 
without  denial  by  him.  In  this  respect,  however,  there  is  a 
distinction  between  the  power  of  a  general  agent,  and  that  of 
a  special  agent  to  bind  his  principal.  A  general  agent  is  one 
who  is  authorized  to  do  all  acts  connected  with  a  particular 
business,  or  transaction,  —  a  special  agent  is  one  empowered 
to  do  a  single  act.  In  respect  to  the  latter  class,  if  the  agent 
exceed  his  special  instructions,  the  principal  is  not  bound, 
unless  he  has  held  him  out  as  possessing  a  more  enlarged 
authority.  But  in  respect  to  the  former  class,  the  principal 
will  be  bound  by  all  the  acts  of  the  agent,  done  within  the 
general  scope  of  his  authority,  even  although  the  agent  should 
violate  his  private  instructions.1  Thus,  if  a  man  send  his 
horse  to  a  fair  by  a  stranger,  instructing  him  to  sell  the  horse 
without  a  warranty,  and  the  stranger  nevertheless  warrant, 
the  owner  will  not  be  bound.2  So,  also,  if  a  man  (not  being 
a  horse-dealer)  send  his  servant  to  market  to  sell  his  horse, 
with  private  instructions  not  to  warrant  it,  the  master  is  not 
bound  ;  for  the  servant,  in  both  cases,  is  merely  a  special 
agent.3  [In  other  words,  by  the  English  law  it  is  held  that  the 
servant  of  a  private  person,  not  a  horse-dealer,  who  is  author- 
ized to  sell  a  horse  upon  one  particular  occasion,  has  not,  by 
inference  of  law  an  implied  authority  to  warrant  the  horse,4 

1  Story  on  Contracts,  §  284 ;  Story  on  Agency,  §  42,  and  cases  cited ;  2 
Kent,  Comm.  620,  621 ;  Fenn  v.  Harrison,  3  T.  R.  757  ;  Pickering  v.  Busk, 
15   East,    45;    Helyear   v.    Hawke,    5   Esp.    72;    Jeffrey   v.  Bigelow,    13 
Wendell,    518;    Schimmelpennich  v.  Bayard,  1   Peters,    264;    Pothier  on 
Oblig.,  Evans,  n.  79 ;  Id.  n.  447,  448 ;  Alexander  v.  Gibson,  2  Camp.  555.  • 

2  Fenn  v.  Harrison,  3  T.  R.  757,  762;  S.  C.,  4  T.  R.  757. 

3  Bank  of  Scotland  v.  Watson,  1  Dow,  45;  Strode  v.  Dyson,  1  Smith, 
400. 

4  [Brady  v.  Todd,  9  C.  B.  (N.  S.)  591 ;  in  which  the  question  is  carefully 
considered.] 
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but  the  buyer  must  take  the  risk  of  being  able  to  show  such 
an  authority  in  fact;  or  some  recognition  or  ratification  of  the 
warranty  afterwards ; l  but  the  servant  of  a  professional  horse- 
dealer  has  an  implied  authority  to  bind  his  principal  by  a 
warranty,  even  though  he  has,  unknown  to  the  buyer,  positive 
order  not  to  warrant.2]  But,  if  the  servant  of  a  horse-dealer, 
having  a  general  authority  to  sell  and  warrant,  do  warrant  in 
a  particular  case,  in  violation  of  private  instructions,  the  prin- 
cipal is  bound  thereby.3  It  would,  however,  be  incumbent  on 

1  [See  Miller  v.  Lawton,  15  C.  B.  (N.  S.)  834.] 

2  [Howard  v.  Sheward,  Law  Rep.  2  C.  P.  148.     And  evidence  of  a  prac- 
tice among  horse-dealers  not  to  warrant,  when  the   horse  has  been  exam- 
ined by  a  surgeon  and  pronounced  sound,  is  immaterial.     Ibid.] 

.  3  Pickering  v.  Busk,  15  East,  45 ;  Alexander  v.  Gibson,  2  Camp.  555  ; 
Bank  of  Scotland  v.  Watson,  1  Dowl.  45;  Taylor  v.  Green,  8  Car.  &  P. 
316;  Allen  v.  Denston,  8  Car.  &  P.  760;  Bradford  v.  Bush,  10  Alabama, 
386  ;  Ezell  v.  Franklin,  2  Sneed  (Tenn.),  236.  So  a  power  to  sell  implies  a 
power  to  warrant,  in  the  cases,  and  to  the  extent,  in  which  a  warranty  usually 
accompanies  a  sale.  Skinner  v.  Gunn,  9  Porter,  305  ;  Gaines  v.  M'Kinley, 
1  Alabama  (N.  S.).  446 ;  Bryant  v.  Moore,  26  Maine,  84,  87  ;  Sandford  v. 
Handy,  23  Wendell,  260 ;  Nelson  v.  Cowing,  6  Hill  (N.  Y.),  337  :  Dingle  v. 
Hare,  7  Com.  B.  (N.  S.)  145;  Hunter  v.  Jameson,  6  Iredell,  252;  Wood- 
ford  v.  McClenahan,  4  Gilman,  85 ;  Bradford  v.  Bush,  10  Alabama,  386 ; 
Williamson  v.  Connaday,  3  Iredell,  349  ;  Peters  v.  Farnsworth,  15  Vermont, 
155 ;  Taggart  v.  Stanbery,  2  McLean,  543,  544 ;  Gibson  v.  Colt,  7  Johns. 
390;  Crooin  v.  Shaw,  1  Flor.  211.  And  where  the  customary  mode  of  selling 
certain  kinds  of  merchandise  is  by  sample,  if  an  agent  is  employed  to  make 
the  sale,  he  may  select  the  sample  and  bind  his  principal  to  the  warranty 
resulting  from  a  sale  by  sample.  Andrews  v.  Kneeland,  6  Cowen,  354.  So 
an  agent  to  sell  would  be  authorized  to  warrant  that  the  article  sold  would 
answer  the  description  given  of  it  in  the  power  or  direction  from  his  prin- 
cipal to  sell.  See  Upton  v.  Suffolk  County  Mills,  11  Cushing,  586.  But 
though  a  power  to  sell  may  imply  a  power  to  warrant  the  present  condition 
or  quality  of  the  article  sold,  yet  it  does  not  imply  a  power  to  warrant  its 
future  condition  ;  e.  g.,  that  flour  shall  keep  sweet  on  a  voyage  to  Califor- 
nia, or  that  ice  shall  not  melt  on  a  voyage  to  India.  Upton  v.  Suffolk  County 
Mills,  11  Gushing,  586.  A  power  without  restriction  to  sell  and  convey  real 
estate  has  been  held  to  give  authority  to  the  agent  to  execute  and  deliver 
deeds  with  general  warranty,  binding  on  the  principal.  See  Le  Roy  v. 
Beard,  8  Howard  (U.  S.),  451;  Peters  v.  Farnsworth,  15  Vermont,  155; 
Vanada  v.  Hopkins,  1  J.  J.  Marsh.  293;  Taggart  v.  Stanbery,  2  McLean, 
543.  But  an  auctioneer  selling  personal  property  has  been  held  in  Massa- 
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the  vendor  in  all  such  cases  to  prove  that  his  instructions  were 
[not  to  warrant]  since  he  is primd  facie  liable  for  the  warranty.1 
The^  warranty  of  a  person  merely  intrusted  to  deliver  the  thing 
sold  to  the  vendee,  is  not  primd  facie  binding  on  the  principal, 
but  an  express  authority  must  be  shown  ;  and,  therefore,  where 
a  horse  had  been  sold  by  A.  to  B.,  and  A.'s  servant,  on  deliver- 
ing the  horse  to  B.,  made  certain  statements,  and  signed  a 
receipt  for  the  price  of  the  horse,  containing  a  warranty  ;  it 
was  held,  in  an  action  on  the  warranty,  that  A.  was  not  bound 
by  the  statements  of  the  servant,  as  no  express  authority  to 
give  the  warranty  was  shown.2 

§  351.  Where,  however,  a  principal  employs  an  agent  or 
servant  to  make  a  sale  for  him,  whatever  such  agent  says  at 
the  time  of  the  sale,  as  a  warranty  or  representation  respect- 
ing the  thing  sold,  is  evidence  against  the  principal  ;3  but  not 
what  he  says  at  a  subsequent  time ;  for  a  warranty  by  an 
agent,  in  like  manner  as  a  warranty  by  his  principal,  if  made 
subsequently  to  the  sale,  and  offering  no  inducement  to  it,  is 
wholly  without  consideration,  and  cannot  be  enforced  against 
him.4  [But  a  warranty  might  be  made  after  a  sale  upon  a  new 
consideration,  which  would  be  binding.5] 

§  352.  We  now  proceed  to  the  consideration  of  the  excep- 
tions to  the  general  maxim  of  caveat  emptor.  And  first,  as  to 
what  constitutes  an  express  warranty.  Any  affirmation,  made 
by  the  vendor  at  the  time  of  the  sale,  in  relation  to  the  goods 
sold,  is  a  warranty,  if  it  be  intended  as  such.0  But  no  seller 

chusetts  to  have  no  implied  authority  to  warrant  the  quality  of  the  property. 
Blood  v.  French,  9  Gray,  197. 

1  Woodin  v.  Burford,  2  Cromp.  &  Mees.  391. 

2  Ibid.     It  is  held  in  Alabama  that,  when  power  is  given  to  an   agent 
to  sell  a  slave;  an  authority  is  implied  to  make  to  the  purchaser  a  warranty 
of  title  and  soundness.     Cocke  v.  Campbell  &  Smith,  13  Ala.  286. 

3  Crump  v.  U.  States  Mining  Co.,  7  Grattan,  352. 

4  Helyear  v.  Havvke,  5  Esp.  72.     See,  also,  post,  §  356. 
6  [See  Congar  v.  Chamberlain,  14  Wise.  258.] 

6  Paslcy  v.  Freeman,  3  T.  R.  57  ;  Wood  v.  Smith,  4  Car.  &  P.  46.  The 
affirmation  must  be  made  to  assure  the  buyer  of  the  truth  of  the  fact  ^asserted, 
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is  bound  beyond  the  actual  terms  of  his  warranty,  and,  if  it 
be  restricted  and  limited,  he  will  only  be  liable  within  such 
restrictions.  Where,  therefore,  a  person,  at  the  time  of  selling 
a  horse,  said,  "  I  never  warrant,  but  he  is  sound,  as  far  as  I 
know,"  it  was  held  to  be  a  qualified  warranty,  upon  which 
the  purchaser  could  maintain  an  action  only  upon  showing 
that  the  seller  knew,  at  the  time  of  the  sale,  that  the  horse 
was  unsound.1  So,  also,  where  a  warranty  was  given  in  the 
following  terms :  "  Received  of  A.  B.  (the  purchaser)  £10, 
for  a  gray  four-year  old  colt,  warranted  sound  in  every  respect ;  " 
it  was  held,  that  it  was  restricted  to  the  soundness  of  the 
animal,  the  age  being  mere  matter  of  description.2  So,  also,  a 

and  to  induce  him  to  make  the  purchase,  and  must  be  so  received  and  relied 
upon  by  him.  Ender  v.  Scott,  11  Illinois,  35;  Humphreys  u.  Comline,  8 
Blackf.  508.  But  any  affirmation  of  the  quality  or  condition  of  the  thing 
sold  (not  uttered  as  a  matter  of  opinion  or  belief),  which  is  made  by  the  seller 
at  the  time  of  sale,  for  the  purpose  of  assuring  the  buyer  of  the  truth  of  the 
fact  affirmed,  and  inducing  him  to  make  the  purchase,  if  so  received  arid 
relied  on  by  the  buyer,  is  an  express  warranty.  Osgood  v.  Lewis,  2  Harr. 
&  Gill,  495;  Morrill  v.  Wallace,  9  N.  Hamp.  Ill;  Roberts  v.  Morgan,  2 
Cowen,  438;  Hawkins  v.  Berry,  5  Gilman,  36;  Hillman  v.  Wilcox,  30 
Maine,  170  ;  Ricks  v.  Dillahunty,  8  Porter,  133  ;  Otts  v.  Alderson,  10  Smedes 
&  M.  476;  [O'Neal  v.  Bacon,  1  Houston  (Del.),  215;  Murphy  v.  Gay,  37 
Missouri,  535 ;  Bond  v.  Clark,  35  Vermont,  577 ;  Lamme  v.  Gregg,  1  Met. 
(Ky.)  444;  Wilbur  v.  Cartwright,  44  Barbour,  536.] 

1  Wood  v.  Smith,  5  Mood.  &  Ry.  124 ;  S.  C.,  4  Car.  &  P.  45. 

2  Budd  v. .Fairmaner,  1  Mood.  &  Scott,  74 ;  S.  C.,  8  Bing.  48  ;  5  Car.  &  P. 
7§.     [In  a  later  case  a  warranty  of  soap  frames,  with  all  nuts  and  bolts  com- 
plete and  perfect,  was  held  to  import  a  warranty  that  they  were  reasonably 
fit  for  the  purpose  of  making  soap.     Mallan  y.  Radloff,  17  C.  B.  (N.  S.) 
588  (1864).     See,  also,  Ketchum  v.  Wells,  19  Wis.  25.]     See  Richardson 
v.  Brown,  1  Bing.  344;  Dunlop  v.  Waugh,  Peake,  Cas.  123 ;  Power  v.  Bar- 
ham,  4  Adol.  &  El.  473 ;    Willard  v.  Stevens,   4  Foster  (N.  H.),   271 ; 
Jendwine  v.  Slade,  2  Esp.  572;  Lamb  v.-  Crafts,  12  Metcalf,  353.     Where 
the  contract,  upon  which  the  suit  was  brought,  was  in  these  words :  "  A.  B. 
bought  one  red  horse,  six  years  old,  for  one  hundred  and  twenty-five  dollars, 
which  I  warrant  sound  and  kind,"  signed   by  the  defendant,  the  vendor, 
Eastman,  J.,  said:  "  The  defendant  sells  a  red  horse,  six  years  old,  for  one 
hundred  and  twenty-five  dollars,  and  warrants  him  sound  and  kind.     Now 
if  it  had  been  the  intention  to  warrant  the  age  as  well  as  the  soundness  and 
kindness,  it  could  very  easily  have  been  so  said,  and  we  think  it  would  have 
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bill  of  sale  of  a  horse  in  which  he  is  stated  as  "  considered 
sound,"  does  not  import  a  warrant  of  soundness.1 

§  353.  A  party  is  hound  to  make  good  his  warranty  to  the 
letter,  and  to  its  evident  intent,  whether  the  quality  warranted 
be  material  or  not,  and  it  is  only  necessary  for  the  buyer  to 
show  that  the  article  does  not  correspond  to  the  exact  terms 
of  the  warranty.  Thus,  where  a  contract  was  made  for  the 
sale  of  a  certain  quantity  of  "  Scott  &  Co.'s  mess  pork,"  and 
it  appeared,  by  the  evidence  of  mercantile  men,  that  Scott  & 
Co.  were  accustomed  to  prepare  and  manufacture  pork  of  a 
superior  quality,  which  insured  it  a  premium  in  the  market ; 
it  was  held,  that  the  warranty  was  not  satisfied  by  supplying 
unmessed  pork,  which  had  merely  passed  through  the  hands 
of  Scott  &  Co.,  as  consignors,  and  which  bore  their  brand 
mark,  but  that  it  meant  pork  of  their  manufacture,  which  was 
messed.2  So,  also,  where  a  ship  was  warranted  to  be  copper- 
fastened,  and  it  was  a  part  of  the  contract,  that  she  should  be 
taken  "  with  all  faults,  without  allowance  for  any  defects 
whatsoever,"  and  she  proved  to  be  only  partially  copper- 
fastened;  it  was  held,  that  the  vendor  was  liable  on  the  war- 
ranty, notwithstanding  that  she  was  to  be  taken  "  with  all 
faults,"  3  for  that,  "  with  all  faults,"  must  have  been  intended 
to  mean  all  faults  consistent  with  her  being  copper-fastened, 

been.  The  defendant  does  not  say,  I  warrant  the  horse  six  years  old,  but 
'I  warrant  him  sound  and  kind; '  and  in  order  to  make  the  warranty  apply 
to  the  age  the  contract  must  be  divided.  It  must  be  held  that  the  intention 
was,  first,  to  warrant  the  age  by  implication,  and  then  to  make  an  express 
warranty  of  the  soundness  and  kindness.  We  think  there  can  be  but  little 
doubt  as  to  the  true  construction  to  be  put  upon  this  contract ;  that  the  age 
is  matter  of  mere  description,  and  that  the  warranty  applies  only  to  the 
soundness  and  kindness."  Willard  v.  Stevens,  supra.  [See,  also,  Morrill 
v.  Bemis,  37  Vermont,  155.] 

1  Burdit  v.  Burdit,  2  Marsh.  143 ;  Towell  v.  Gatewood,  2  Scammon,  22 ; 
Wason  w.  Rowe,  16  Vermont,  525;  Baird  v.  Matthews,  6  Dana,  129. 

2  Powell  v.  Horton,  2  Bing.  N.  C.  668. 

3  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240;  Baglehole  v.  Walters,  3  Nev. 
&  Man.  752;  S.  C.,  I  Adol.  &  El.  508;  Addison,  Cont.  (Am.  ed.  1857) 
132,  133. 
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according  to  the  terms  of  the  warranty.  So,  also,  in  another 
case,  it  was  held,  that  proof,  that  a  horse  was  a  good  drawer, 
did  not  satisfy  a  warranty,  that  he  was  "  a  good  drawer  and 
pulls  quietly  in  harness." l  Again,  if  there  be  an  express  war- 
ranty as  to  any  single  point,  no  implied  warranty  will  be 
raised  beyond  its  express  terms.2  Where,  therefore,  upon  the 
sale  of  hops  by  sample,  a  warranty  was  given,  that  the  bulk 
of  the  commodity  answered  to  the  sample ;  it  was  held,  that 
the  seller  was  not  responsible  for  a  latent  defect,  unknown  to 
him,  and  arising  from  the  fraud  of  the  grower,  but  only  ac- 
cording to  the  terms  of  the  warranty.3  So,  also,  where  a 
large  number  of  barrels  of  mackerel,  branded  under  the  inspec- 
tion laws  as  No.  1  and  No.  2  mackerel,  was  sold  under  a  war- 
ranty, that  they  were  of  such  a  description  ;  it  was  held,  that 
the  vendor  could  not  be  understood  to  warrant  the  fish  to  be 
free  from  rust,  although  it  appeared,  that  mackerel  affected  by 
rust  are  not  considered  as  No.  1  and  No.  2,  but  only  to  warrant 
that  they  were  inspected  and  branded  as  such.4 

§  354.  But  a  general  warranty  is  not  understood  to  extend 
to  patent  defects,  which  are  apparent  upon  careless  inspection, 
or  [as  some  authorities  hold 5]  to  defects  which  are  at  the  time 
known  to  the  buyer.6  And  this  rule  obtains  on  the  ground 

1  Colthard  v.  Puncheon,  2  Dowl.  &  Ry.  10. 

2  Dickson  ».  Zizinia,  10  Com.  B.  602;  Chitty  on  Contr.  (ed.  1860)  484; 
Lanier  v.  Auld,  1  Murphey,  138. 

3  Parkinson  v.  Lee,  2  East,  314.      See,  also,   Budd  v.   Fairraaner,   8 
Bing.  52. 

4  Winsor  v.  Lombard,  18  Pick.  61. 

5  [But  see  Brown  v.  Bigelow,  10  Allen,  242.] 

6  Dyer  v.  Hargrave,  10  Ves.  505 ;  Margetson  v.  Wright,  7  Bing.  605 ; 
Schuyler  v.  Russ,  2  Caines,  202  ;  Dana  v.  Boyd,  2  J.  J.  Marsh.  587  ;  Hudgins 
v.  Perry,  7   Iredell,  102;  2  Bl.  Com.  165,  166;  Finch,  L.  189;  Butterfield 
v.  Burroughs,  1  Salk.  211 ;  Southerne  v.  Howe,  2  Roll.  5 ;  Addison,  Contr. 
(ed.  1857)  128;  Long  v.  Hicks,  2  Humph.  305;  Fisher  v.  Pollard,  2  Head 
(Tenn.),  314;  Mulvany  v.  Rosenberger,  18  Penn.  State,  203 ;  [Williams  v. 
Ingram,  21  Texas,  300 ;  Hill  v.  North,  34  Vermont,  604].     So,  also,  in  the 
Roman  Law.     Dig.  Lib.  xviii.  tit.  1,  art.  43.     "  Ea  quae  commendandi  causa 
in  venditionibus  dicuntur,  si  palam  appareant  venditorem  non  obligant,  veluti 
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that  the  warranty  cannot  operate  as '  a  deceit  or  false  induce- 
ment in  respect  to  defects  which  are  perfectly  manifest,  and 
also  because  neither  the  seller  can  be  presumed  to  have  in- 
tended to  warrant  against  them,  nor  the  buyer  to  have  under- 
stood him  so  to  do.  A  party,  therefore,  who  should  buy  a 
horse,  knowing  it  to  be  blind,  or  a  house,  seeing  and  knowing 
it  to  be  without  roof  or  windows  [it  is  said  *]  could  not  on  that 
account  recover  against  the  vendor  upon  a  general  warranty, 
that  the  one  was  sound,  or  that  the  otljer  was  in  good  repair.2 
So,  also,  if  cloth  be  warranted  to  be  blue,  and  the  vendee  see, 
and  know,  that  it  is  murrey,  he  cannot  recover  therefor  on  the 
warranty.3  So,  also,  where,  on  the  sale  of  a  race-horse,  the 
seller  told  the  purchaser  that  the  horse  was  a  crib-biter,  and  he 
also  had  a  splint,  which  was  apparent,  it  was  held,  that  a  war- 
ranty that  the  horse  was  sound,  wind  and  limb,  at  the  time  of 
the  sale,  did  not  extend  to  those  defects.4  If,  however,  the 
vendee  did  actually  neglect  to  examine,  and  were  unaware  of 

si  dicat  servum  speciosum,  domum  bene  aedificatara ;  at  si  dixerit  hominem 
literatum,  vel  artificem,  praestare  debet,  nam  hoc  ipso  plmris  vendit."  See, 
also,  Dig.  Lib.  19,  tit.  1,  art.  13,  §  4 ;  Dillard  v.  Moore,  2  Eng.  (Ark.)  166 ; 
Richardson  v.  Johnson,  1  Louis.  Ann.  389 ;  Livingston  v.  Arrington,  28 
Alabama,  424.  But  the  rule  does  not  operate  where  the  vendor  uses  art  to 
conceal  and  does  conceal  such  defects.  Chadsey  v.  Greene,  24  Conn.  562. 
See  Woode  v.  Ashe,  3  Strobh.  L.  64.  Parol  evidence  is  admissible  to  show 
that  the  vendor  informed  the  vendee  at  the  time  of  the  sale  of  the  defect 
charged.  Schuyler  v.  Russ,  2  Caines,  202.  See  Fisher  v.  Pollard,  2  Head 
(Term.),  314. 

1  [But  see  Brown  v.  Bigelow,  10  Allen,  242 ;  Birdseye  v.  Frost,  34  Bar- 
bour,  367.     And  a  party  may  warrant  against  an  obvious  and  patent  defect 
as  well  as  against  any  other.     Pinney  v.  Andru,  41  Vermont,  631  (1869).] 

2  Margetson  v.  Wright,  7  Bing.  605 ;  8  Bing.  454 ;  S.  C.,  5  Moore  &  P. 
600 ;  Mellish  v.  Motteaux,  Peake,  N.  P.  115.     But  a  warranty  that  a  horse 
is  sound  is  broken  if  he  cannot  see  with  one  eye.     House  v.  Fort,  4  Blackf. 
294.     So  where  the  extent  of  the  defect  or  disease  is  not,  though  the  exist- 
ence of  it  may  be  apparent  and  known.     Fisher  v.  Pollard,  2  Head  (Tenn.), 
314. 

3  11  Edward  IV.  c.  6 ;  Kit.  174,  b ;  Bayley  v.  Merrill,  Cro.  Jac.  387 ; 
Baily  v.  Merrell,  3  Bulst.  95. 

4  Margetson  v.  Wright,  5  Moore  &  P.  600 ;  S.  C.,  7  Bing.  605  ;  8  Bing. 
454 ;  1  M.  &  Scott,  622. 
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the  defect,  or  were  physically  unable  to  perceive  it,  from  blind- 
ness, the  seller  would  be  bound  to  the  full  extent  of  his  war- 
ranty, although  the  defect  were  patent.1  So,  also,  where  the 
seller  informed  the  buyer  that  one  of  two  horses  he  was  about 
to  sell  him  had  a  cold,  but  agreed  to  deliver  both  at  the  end  of 
a  fortnight  sound  and  free  from  blemish,  and  at  the  end  of  the 
fortnight  the  horses  were  delivered,  but  one  had  a  cough  and 
the  other  a  swelled  leg,  which  was  apparent  at  the  time  of  the 
sale,  and  the  buyer  brought  an  action  for  the  price,  and  a  ver- 
dict was  found  against  him,  the  court  refused  to  grant  a  new 
trial  or  to  disturb  the  verdict.2  Of  course,  if  the  defect  be 
one  requiring  a  peculiar  skill  or  knowledge  to  discover,  which 
the  vendee  has  not,  the  warranty  will  bind  the  seller. 

§  355.  In  all  these  cases,  however,  it  is  only  the  irresistible 
presumption  from  the  circumstances,  that  the  vendee  knew  of 
the  defect,  which  will  absolve  the  vendor  from  his  warranty 
therefor.  If,  therefore,  where  an  express  warranty  is  given, 
the  vendee  examine  the  article  sold,  he  does  not  thereby  di- 
minish his  right  to  rely  solely  on  the  warranty,  if  the  article 
sold  be  so  disguised  that  it  was  difficult  to  ascertain  whether 
it  corresponded  to  the  description,  —  or  if,  although  it  was  not 
difficult,  he  did  not,  in  fact,  perceive  that  it  differed.3  Nor 
indeed,  even  if  the  purchaser  have  ample  opportunity  to  exam- 
ine the  article  sold,  and  skill  to  enable  him,  on  examination, 
to  perceive  any  defect,  is  he  bound  to  use  that  skill,  or  to 

1  Butterfield  v.  Burroughs,  1  Salk.  211 ;  Viner,  Abr.  Actions,  a,  c.  7,  z. 
b.  15;  Bro.  Abr.  Deceit,  pt.  29,  citing  11  E.  46;  3  Black.  Comm.  465. 

2  Liddard  v.  Kain,  9  Moore,  356 ;  S.  C.,  2  Bing.  183.     See  House  v. 
Fort,  4  Blackf.  293 ;  Stucky  v.  Clyburn,  Cheves,  190 ;  Thompson  v.  Botts, 
8  Missouri,  710;  Fisher  v.  Pollard,  2  Head  (Tenn.),  314. 

3  Henshaw  v.  Robins,  9  Metcalf,   89 ;    Tye  v.  Fynmore,  3  Camp.  462 ; 
Bradford  v.  Manly,  13  Mass.  139 ;  Shepherd  v.  Kain,  5  Barn.  &  Aid.  290. 
In  Stucky  v.  Clyburn,  Cheves,  186,  a  slave  was  sold  who  had  a  hernia,  and 
the  fact  was  known  to  the  buyer ;  it  was  still  held  to  be  within  an  express 
warranty  of  soundness.     So  where  a  slave  had  the  scrofula  at  the  time  of 
sale.     Thompson  v.  Botts,  8   Missouri,   710.      See   Wilson   v.    Ferguson, 
Cheves,  190  ;  [Hambright  v.  Storer,  31  Geo.  300 ;  Scarborough  v.  Reynolds, 
13  Rich.  98]. 
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make  such  examination,  —  he  may  rely  on  the  express  war- 
ranty of  the  seller.1  And  if  he  do  examine  the  article  mi- 
nutely at  the  time  of  the  sale,  his  examination  will  never  be 
construed  as  a  waiver  of  his  right  to  hold  the  seller  to  his 
warranty.  Thus,  where  the  defendant  warranted  an  article 
which  he  sold  at  auction  to  be  "  Manilla  indigo,"  and  on  the 
day  of  the  sale,  the  article  was  examined  by  the  plaintiff,  who 
was  a  druggist,  it  was  held,  that  the  seller  was  liable  on  the 
warranty,  the  article  sold  having  proved  to  be  merely  Prussian 
blue,  chromate  of  iron  and  potash,  so  skilfully  compounded 
as  to  deceive  experts.2 

§  356.  A  warranty  to  be  binding  must  be  made  by  the  ven- 
dor, either  before  the  sale,  and  with  a  direct  reference  to  it,  or 
at  the  time  of  it ;  for,  if  it  be  made  after  the  sale,  it  is  wholly 
without  consideration,3  and,  as  it  forms  no  part  of  the  induce- 
ment to  the  contract,  the  buyer  is  not  misled  by  it,  and  it  is, 
therefore,  void.4  Thus,  where  A.  exchanged  a  horse  with  B. 
for  a  mare  and  X10,  and  B.  on  the  following  day  sent  his  ser- 
vant with  the  c£10  to  A.,  and  A.,  at  the  request  of  the  servant, 
gave  the  following  receipt:  "Received  of  the  defendant  X10 
for  a  colt,  warranted  sound  in  every  respect,"  it  was  held,  that 
this  receipt  being  given  after  the  sale,  and  not  in  compliance 
with  any  previous  promise,  A.  was  not  liable  thereon.5 

§  357.  It  is  not  necessary,  in  order  to  constitute  a  warranty, 


1  Ibid.  2  Henshaw  v.  Robins,  9  Metcalf,  83. 

3  [See  ante,  §  351.] 

4  Burdit  v.  Burdit,  2  Marsh.  143  ;  Budd  v.  Fairmaner,  8  Bing.  48  ;  S.  C., 
5  Car.  &P.  78;  Hogins  v.  Plympton,  11  Pick.  97;  Pope  v.  Lewins,  Cro. 
Jac.  630;  Bloss  v.  Kittredge,  5  Vermont,  28;  Reed  v.  Wood,  9  Vermont, 
285  ;  Towell  v.  Gatewood,  2  Scammon,  24 ;  Year  Book,  5  Hen.  VII.  7  ;  Ros- 
corla  v.  Thomas,  3  Q.  B.  234;  Burton  v.  Young,  5  Harrington,  233. 

5  Budd  v.  Fairmaner,  8  Bing.  48;  S.  C.,  1  Mood.  &  Scott,  74;  Liddard 
v.  Kain,  2  Bing.  183;  S.  C.,  9  Moore,  356.     But  where  the  purchaser  of  a 
cow  said  to  the  seller,  after  the  sale,  "You  said  the  cow  was  all  right;  "  to 
which  the  seller  replied :  "  Well,  she  is  all  right ;  "  this  was  held  to  be  com- 
petent evidence  of  a  warranty  at  the  time  of  the  sale.     Tuttle  v.  Brown,  4 
Gray,  457.     [And  see  Vincent  v.  Leland,  100  Mass.  432  (1868).] 
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that  the  vendor  should  use  the  word  "  warrant,"  or  "  warran- 
ty." Any  positive  affirmation  or  representation  made  by  the 
vendor  at  the  time  of  the  sale,  with  respect  to  the  subject  of 
sale,  which  operates  or  may  operate  as  inducement  thereto, 
unless  it  be  the  expression  of  a  mere  matter  of  opinion  in  a 
case  where  the  vendee  had  no  right  to  rely  upon  it,  or  be 
purely  matter  of  description  or  identification,  without  fraud, 
and  not  intended  as  a  warranty,  constitutes  a  warranty.1  If 

1  Jones  v.  Bright,  5  Bing.  535 ;  Roberts  v.  Morgan,  2  Cowen,  438  ;  Cave 
v.  Coleman,  3  Mood.  &  Ry.  2;  Button  v.  Corder,  7  Taunt.  405;  S.  C.,  1 
Moore,  109 ;  Pasley  v.  Freeman,  3  T.  R.  58 ;  Medina  v.  Stoughton,  1  Salk. 
210 ;  Oneida  Manuf.  Co.  v.  Lawrence,  4  Cowen,  440 ;  Chapman  v.  March, 
19  Johns.  290;  Whitney  v.  Sutton,  10  Wendell,  411  j  Carley  v.  Wilkins,  6 
Barbour  (S.  C.),  557;  Ender  v.  Scott,  11  Illinois,  35  ;  Humphreys  v.  Corn- 
line,  8  Blackf.  508  ;  House  v.  Fort,  4  Blackf.  296 ;  Beeman  v.  Buck,  3  Ver- 
mont, 53 ;  Beals  v.  Olmstead,  24  Vermont,  114  ;  Hawkins  v.  Berry,  5  Gil- 
man,  36  ;  Hillman  v.  Wilcox,  30  Maine,  170 ;  Ricks  v.  Dillahunty,  8  Porter, 
133  [Benton  v.  Young,  5  Harr.  233 ;  Rundall  v.  Thornton,  43  Maine,  226 ; 
Blythe  v.  Speake,  22  Texas,  430  ;  Hahn  v.  Doolittle,  18  Wise.  196]  ;  Kinley 
v.  Fitzpatrick,  4  Howard  (Miss.),  59 ;  Otts  v.  Alderson,  10  Smedes  &  M. 
476 ;  Bryant  v.  Crosby,  40  Maine,  18 ;  Erwin  v.  Maxwell,  3  Murphey,  246 ; 
McFarland  v.  Newman,  9  Watts,  56 ;  Foggart  v.  Blackweller,  4  Iredell 
(Law),  238;  Tyre  v.  Causey.  4  Harrington,  425;  Buckman  v.  Haney,  6 
English,  339  ;  Stone  v.  Denny,  4  Metcalf,  151.  In  the  case  of  Henshaw  v. 
Robins,  9  Metcalf,  88,  Mr.  Justice  Wilde  says  :  *'  To  create  an  express  war- 
ranty, the  word  warrant  need  not  be  used,  nor  is  any  precise  form  of  ex- 
pression necessary ;  but  every  affirmation,  at  the  time  of  the  sale  of  personal 
chattels,  amounts  to  a  warranty.  This  seems  to  be  now  settled,  notwithstand- 
ing the  old  case  of  Chandelor  v.  Lopus,  Cro.  Jac.  4,  as  to  the  sale  of  a 
bezoar  stone,  to  the  contrary.  It  was  so  decided  in  Osgood  v.  Lewis,  2 
Harr.  &  Gill,  495,  and  Borrekins  v.  Bevan,  3  Rawle,  23,  already  cited,  and 
in  Power  v.  Barham,  4  Adol.  &  El.  473 ;  in  Shepherd  v.  Kain,  5  Barn.  & 
Aid.  240,  and  in  Freeman  v.  Baker,  2  Nev.  &  Man.  446.  And  even  in  New 
York,  where,  in  other  respects,  the  doctrine  in  Chandelor  v.  Lopus  is  ad- 
hered to,  it  has  been  held,  nevertheless,  that  any  representation  of  the  thing 
sold,  or  direct  affirmation  of  its  quality  and  condition,  showing  an  intention 
to  warrant,  is  sufficient  to  amount  to  an  express  warranty.  It  was  so  de- 
cided in  Chapman  u.  March,  19  Johns.  290,  and  in  Sweet  v.  Colgate,  20 
Johns.  196.  To  the  rule  of  construction  laid  down  in  these  cases,  it  was 
objected  by  Chief  Justice  Gibson,  who  delivered  a  dissenting  opinion  in 
Borrekins  v.  Bevan,  that  such  a  principle  would  extend  to  loose  conversa- 
tions between  the  vendor  and  vendee,  in  which  the  vendor  may  praise  his 
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the  language  actually  used  at  the  time  of  sale,  upon  a  fair 
construction,  amounts  or  is  equivalent  to  an  undertaking  on 

goods,  or  express  any  opinion  as  to  their  qualities.  But  it  is  quite  clear,  I 
apprehend,  that  no  such  conversations  or  opinions  would  or  could  be  con- 
strued as  amounting  to  a  warranty.  No  expression  of  an  opinion,  however 
strong,  would  import  a  warranty.  But  if  the  vendor,  at  the  time  of  the  sale, 
affirms  a  fact  as  to  the  essential  qualities  of  his  goods,  in  clear  and  definite 
language,  and  the  purchaser  buys  on  the  faith  of  such  affirmation,  that,  we 
think,  is  an  express  warranty."  In  Morrill  v.  Wallace,  9  N.  Hamp.  Ill, 
Mr.'  Justice  Parker,  after  commenting  on  the  cases,  says,  "We  think  that 
the  matter  does  not  depend  upon  the  question  whether  it  was  a  representa- 
tion or  not,  or  whether  the  vendor  intended  to  be  bound  by  a  warranty  or 
not,  nor  upon  any  particular  form  of  words ;  but  upon  the  question  whether 
the  vendor  made  any  assertion  or  affirmation  respecting  the  kind,  quality,  or 
condition  of  the  article,  or  whether  there  was  merely  an  expression  of  judg- 
ment, opinion,  or  belief.  If  the  vendor  made  an  assertion  of  that  nature, 
upon  which  he  intended  the  vendee  should  rely,  and  upon  which  he  did  rely, 
that- is  sufficient.  Duffee  v.  Mason,  8  Cowen,  25;  12  East,  637.  An 
affirmation  of  an  independent  fact,  made  during  a  negotiation  for  a  sale ;  as, 
for  instance,  a  declaration  that  another  person  had  offered  a  particular  sum, 
is  not  to  be  regarded  as  a  warranty.  2  Kent,  Comm.  381 ;  Davis  v.  Meeker, 
5  Johns.  354." 

"  It  is  well  settled  that  there  is  no  particular  form  of  words  necessary  to 
constitute  a  warranty."  19  Johns.  290;  2  Cow.  438;  4  Cow.  440;  8  Cow. 
25;  10  Wendell,  413;  13  Wendell,  278;  3  Vermont,  53.  "I  promise" 
that  the  matter  is  so,  is  as  well  as  if  the  words  were,  "I  will  warrant  that  it 
is  so."  19  Johns.  290.  And  so  if  any  other  words  of  affirmation  are  used 
in  such  a  manner  as  to  show  that  the  party  expects  or  desires  the  other  to 
rely  upon  the  assertion,  as  a  matter  of  fact,  instead  of  taking  it  as  an  ex- 
pression of  the  judgment  or  opinion  of  the  vendor,  it  amounts  to  the  same 
thing. 

"  There  is  nothing  magical,  nor  necessarily  any  thing  technical,  about  a 
warranty."  But  it  is  for  the  jury  to  determine  the  question  of  warranty  in 
any  case,  upon  a  consideration  of  the  language,  intention,  and  understanding 
of  the  parties.  Duffee  v.  Mason,  8  Cowen,  25  ;  Whitney  v.  Sutton,  10  Wen- 
dell, 411 ;  Morrill  v.  Wallace,  9  N.  Hamp.  Ill ;  Starnes  v.  Erwin,  10  Iredell, 
226;  Chapman  v.  March,  19  Johns.  290;  Foster  v.  Caldwell,  18  Vermont, 
176 ;  Bradford  v.  Bush,  10  Ala.  386  ;  House  v.  Fort,  4  Blackf.  296  ;  Hum- 
phreys ».  Comline,  8  Blackf.  508;  Fogart  v.  Blackweller,  4  Iredell,  238. 
Where  the  seller  of  a  cow  said,  at  the  time  of  sale,  "  The  cow  is  all  right," 
it  was  held  to  be  a  question  for  the  jury,  whether  these  words  were  meant 
as  a  warranty  of  her  soundness.  Tuttle  u.  Brown,  4  Gray,  457.  See  Mc- 
Farland  v.  Newman,  9  Watts,-  56 ;  Foster  v.  Caldwell,  18  Vermont,  176 ; 
Watson  v.  Rowe,  16  Vermont,  525  ;  [Stroud  v.  Pierce,  6  Allen,  413  ;  Smith 
v.  Justice,  13  Wise.  600] . 
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the  part  of  the  owner  that  the  property  is  what  it  is  repre- 
sented to  be,  this  is  sufficient  to  create  a  warranty.1  Thus,  if 
the  seller  verbally  represent  to  the  buyer  of  a  horse,  in  the 
course  of  making  the  bargain,  that  he  "  may  depend  upon  it, 
the  horse  is  perfectly  quiet  and  free  from  vice,"  it  is  a  war- 
ranty that  the  horse  is  so.2  So,  also,  a  representation  made 
by  a  vendor,  upon  a  sale  of  flour  in  barrels,  that  it  is  in  quality 
superfine,  or  extra  superfine,  and  worth  a  shilling  a  barrel 
more  than  common,  coupled  with  the  assurance  to  the  pur- 
chaser's agent,  that  he  may  rely  upon  such  representation, 
is  a  warranty  of  the  quality  of  the  flour.3  So,  also,  if  the 
seller  barely  affirm  that  a  chattel  is  his  own,  he  warrants  his 
title.4  Indeed,  as  we  shall  hereafter  see,5  the  mere  fact  that  a 
person  sells  a  thing,  of  itself  constitutes  a  warranty  that  it  is 
his  property. 

§  357  a.  It  is  not  necessary  that  a  warranty  should  be  made 
directly  to  the  vendee,  for  if  the  representation  have  been  pre- 
viously made  by  the  vendor  to  another  person  in  respect  to  the 

1  Osgood  v.   Lewis,  2  Hair.  &  Gill,  495 ;  Hawkins  v.  Berry,  5  Oilman, 
36 ;    McGregor  v.  Penn,  9  Yerger,  74 ;    Kinley  v.  Fitzpatrick,  4  Howard 
(Miss.),  59;    Beals  v.  Olmstead,  24  Vermont,  115;    Otts  v.  Alderson,  10 
Smedes   &  M.   476;    Burton  v.  Young,   5  Harrington,  233;    [Weimer  v. 
Clement,  37  Penn.  State,  147]. 

2  Cave  v.  Coleman,  3  Mood.  &  Ry.  2. 

3  Carley  v.  Wilkins,  6  Barbour  (S.  C.),  557.     An  affirmation  by  the  ven- 
dor, made  at  the  time  of  sale,  that  a  horse  was  not  lame,  and  that  he  would 
not  be  afraid  to  warrant  that  the  horse  was  sound  every  way,  as  far  as  he 
knew,  was  held  to  amount  to  a  warranty.     Cook  v.  Moseley,  13  Wendell, 
277.     In  assumpsit  on  a  warranty  upon  an  exchange  of  horses,  the  proof 
was,  that  plaintiff  said  to  the  defendant,  that  he  would  not  exchange,  unless 
the  defendant  would  warrant  the  horse  to  be  sound,  to  which  the  defendant 
answered,  "  He  is  a  sound  horse,  except  the  bunch  on  his  leg."     The  horse 
had  the  glanders.     This  was  held  to  be  a  warranty.     Roberts  v.  Morgan,  2 
Cowen,  438.   .  See  Beeman  v.  Buck,  3  Vermont,  53 ;    Ricks  v.  Dillahimty, 
8  Porter,  133. 

4  Freeman  v,  Pasley,  7  T.  R.  58;  Medina  v.  Stoughton,  1  Salk.  210; 
S.  C.,  1  Ld.  Raym.  523;  Whitney  v.  Sutton,  10  Wendell,  413;   Adamson 
v.  Jarvis,  12  Moore,  241 ;  Wood  v.  Smith,  5  Mood.  &  Ry.  124. 

5  Post,  §  367. 
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property  sold,  and  that  representation  be  known  by  the  vendor 
to  constitute  the  basis  of  a  subsequent  sale  made  by  him  to  a 
third  person  to  whom  it  is  communicated,  it  would  have  the 
same  effect  as  if  it  were  made  directly  to  the  vendee.1  So, 
also,  where  the  defendant  executed  to  the  plaintiff  a  written 
assignment  in  these  words,  "  I  hereby  assign  to  Reuben  R. 
Thrall  a  note  in  my  favor  against  Theodore  Woodward  and 
John  H.  Philips,  dated  13th  November,  1838,  for  one  hundred 
and  fifty  dollars,"  &c.,  it  was  held,  that  such  instrument, 
in  describing  the  property  assigned  as  "  a  note,"  must  be 
construed  as  an  express  warranty  on  the  part  of  the  defendant, 
that  it  was  a  valid  note,  and  that  the  signers  were  of  sufficient 
capacity  to  contract  when  they  executed  it.2 

§  358.  Whether  mere  words  of  description  contained  in  a 
bill  of  parcels,  or  receipt,  or  other  written  memorandum  of  a 
sale,  constitute  an  express  warranty,  seems  to  be  somewhat 
a  matter  of  doubt,  and  the  cases  cannot  easily  be  reconciled. 
Wliere  there  is  an  express  warranty  contained  therein,  and 
coupled  with  a  description  of  the  goods  sold,  it  has  been  held, 
that,  if  the  buyer  afterwards  discover  a  latent  defect,  prevent- 
ing the  article  from  answering  to  the  description,  but  not  vio- 
lating the  warranty,  he  must  show  that  the  description  was 
false,  within  the  knowledge  of  the  seller,  in  order  to  entitle 
him  to  recover.  Thus,  where  a  receipt  was  given  in  the  fol- 
lowing terms:  "Received  of  A.  B.  £10,  for  a  gray  four-year 
old  colt,  warranted  sound  in  every  respect ;  "  it  was  held,  that, 
as  far  as  regarded  the  descriptive  portion  of  the  receipt,  the 
buyer  was  bound  to  prove  wilful  misrepresentation,  or  he 

1  Crocker   v.  Lewis,  3  Sumner,  8.      See,  also,  Barden  v.  Keverberg, 
2  Mees.  &  W.  63,  64 ;  Bowers  v.  Johnson,  10  Smedes  &  M.  169 ;    Hunt  v. 
Moore,  2  Barr,  105;  Gerhard  v.  Bates,  2  El.  &  Bl.  476. 

2  Thrall  v.   Newell,  19  Vermont,  202.     See,  also,  Lobdell  v.  Baker,  1 
Metcalf,  193;    S.  C.,  3  Metcalf,  469  ;  Terry  v.  Bissell,  26  Conn.  23;  Cabot 
Bank  v.  Morton,  4  Gray,  156;    Gurney  v.  Wormsley,  4  El.  &  Bl.  133; 
Gompertz  v.  Bartlett,  2  El.  &  Bl.  849;    Baxter  v.  Duren,  29  Maine,  434; 
Fisher  v.  Reiman,  12  Maryland,  497. 
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could  not  recover,  —  and  that  it  was  not  covered  by  the  war- 
ranty.1    But,  where  the  bill  of  parcels,  or  receipt,  or  written 

1  Budd  v.  Fairmaner,  8  Bing.  51.     "In  this  case,"  Tindal,  C.  J.,  said, 
"  a  written  instrument  was  produced  by  the  plaintiff  to  show  the  nature  of 
the  contract  between  him  and  the  defendant,  and  we  are  to  interpret  that 
instrument  like  all  others,  according  to  the  intention  of  the  parties.     The 
instrument  appears  to  be  a  receipt  for  £10,  '  for  a  gray  four-year  old  colt, 
warranted  sound.'     I  should  say  that,  upon  the  face  of  this  instrument,  the 
intention  of  the  parties  was  to  confine  the  warranty  to  soundness,  and  that 
the  preceding  statement  was  matter  of  description  only.     And  the  difference 
is  most  essential.     Whatever  a  party  warrants,  he  is  bound  to  make  good  to 
the  letter  of  the  warranty,  whether  the  quality  warranted  be  material  or 
not ;  it  is  only  necessary  for  the  buyer  to  show  that  the  article  is  not  accord- 
ing to  the  warranty ;  whereas,  if  an  article  be  sold  by  description  merely, 
and  the  buyer  afterwards  discovers  a  latent  defect,  he  must  go  further,  allege 
the  scienter,  and  show  that  the  description  was  false,  within  the  knowledge  of 
the  seller.     And  where  there  is  an  express  warranty  as  to  any  single  point, 
the  law  does  not,  beyond  that,  raise  an  implied  warranty  that  the  commodity 
sold  shall  be  also  merchantable.     Therefore,  in  Parkinson  v.  Lee,  2  East, 
313,  upon  a  sale  of  hops  by  sample,  with  a  warranty  that  the  bulk  of  the 
commodity  answered  the  sample,  although  a  fair  merchantable  price  was 
given,  it  was  held  that  the  seller  was  not  responsible  for  a  latent  defect,  un- 
known to  him,  but  arising  from  the  fraud  of  the  grower  from  whom  he  pur- 
chased.    A  party  who  makes  a  simple  representation  stands,  therefore,  in  a 
very  different  situation  from  a  party  who  gives  a  warranty.     And,  if  so,  how 
can  I  say  that  this  distinction  was  not  present  to  the  mind  of  the  defendant 
in  this  case  ?     When  he  sells  a  gray  four-year  old  colt,  warranted  sound,  he 
means  to  say  that  he  will  be  responsible  for  the  soundness,  but  that  the  rest 
is  only  matter  of  representation,  for  which  he  will  not  be  answerable,  unless 
it  be  shown  to  be  false  within  his  knowledge.     Many  cases  have  been  re- 
ferred to,  and  some  stress  has  been  laid  on  the  effect  of  the  word  dedi 
when  contained  in  a  grant;  but,  according  to  Lord  Eldon,  in  Browning  v. 
Wright,  2  Bos.  &  Pul.  21,  words  of  that  nature  'import  a  contract  in  law, 
the  effect  and  meaning  of  which  would  be  affected  by  the  subsequent  words 
of  the  indenture  ; '  and  in  the  cases  relied  on  for  the  plaintiff,  the  sellers  had 
delivered  commodities  essentially  different  from  those  which  they  had  pro- 
fessed to  sell."     It  will  be  observed,  that  this  case  is  purely  one  of  interpre- 
tation, and  the  doctrine  as  to  description  would  seem  to  be  intended  to  be 
confined  to  cases  where  there  is  a  distinction  made  by  the  parties  between 
the  description  and  the  warranty,  like  that  which  was  before  the  Court. 
The  ground  of  the  Court  will  be  more  evident   from  the  opinion  of  Mr. 
Justice  Bosanquet  and  Mr.  Justice  Alderson,  where  both  treat  the  case  as 
proceeding  upon  a  manifest  intention  on  the  part  of  the  vendor,  as  expressed 
in  the  memorandum,  to  distinguish  between  what  he  was  willing  to  warrant, 
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memorandum  contains  no  express  warranty  in  terms,  but  only 
a  description  of  the  goods  sold;  it  has  been  held,  that  the 
description  itself  may  create  a  warranty  on  the  part  of  the 
seller  that  the  goods  answered  to  the  description,  and,  if  they 
prove  not  to  correspond  thereto,  the  buyer  is  entitled  to  re- 
cover without  proof  of  fraud.1  This  apparent  want  of  har- 
mony between  the  cases  may,  however,  perhaps  be  reconciled 
by  the  distinction,  that,  where  there  is  an  express  warranty  in 
the  memorandum,  as  to  a  particular  quality,  it  constitutes  an 
implied  exclusion  of  warranty  as  to  every  other  quality, — 
Expressio  unius  est  exclusio  alterius,  —  and  must  be  construed 
strictly  according  to  its  terms.2  But,  where  there  is  no  ex- 
press warranty  in  terms  in  the  memorandum,  the  description, 
of  itself,  constitutes  an  affirmation  that  the  goods  correspond 

and  what  was  mere  description.  The  former  says:  "In  every  case  where 
the  contract  appears  on  a  written  instrument,  the  instrument  must  be  con- 
strued according  to  the  intent  of  the  parties.  As,  where  the  dealing  is  by  a 
contract  note,  the  article  delivered  must  agree  with  the  terms  of  the  note ; 
or,  where  a  ship  is  insured,  it  must  correspond  with  the  warranties  contained 
in  the  policy.  What  is  the  instrument  here  ?  Not  a  contract  of  sale,  but  a 
mere  receipt,  describing  an  antecedent  contract.  Are  we  to  infer  from  the 
terms  used,  that  the  party  had  expressly  contracted  the  animal  should  be 
four  years  old?  The  collocation  of  the  word  warranted  shows  that  such 
was  not  the  intention  of  the  parties.  Richardson  v.  Brown  proceeded  on 
this  principle,  and  Dickinson  v.  Gapp  is  almost  the  same  case  as  the  present. 
Interpreting  this  instrument,  therefore,  according  to  the  intention  of  the 
parties,  I  think  it  clear  that  the  warranty  was  confined  to  soundness."  See, 
also,  Richardson  v.  Brown,  1  Bing.  344 ;  Dickinson  v.  Gapp,  cited  8  Bing. 
50  ;  Willard  v.  Stevens,  4  Foster  (N.  H.),  271,  cited  and  stated,  ante,  §  352, 
note. 

1  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240 ;  Winsor  v.  Lombard,  18  Pick. 
60;  Hogins  v.  Plympton,  11  Pick.  99;  Power  v.  Barham,  6  Nev.  &  Mann. 
62;  S.  C.,  4  Adol.  &  El.  473;  7  Car.  &  P.  356;  Hastings  v.  Lovering,  2 
Pick.  214;  Simond  v.  Braddon,  2  Com.  B.   (N.  S.)  324;  Chitty,  Contr. 
(ed.  1860)  481;  Allan  v.  Lake,  18  Q.  B.  560;  Nichol  v.  Godts,  10  Exch. 
191 ;  Osgood  v.  Lewis,  2  Harr.  &  Gill,  495 ;  Henshaw  v.  Robins,  9  Met- 
calf,  83  ;  Borrekins  v.  Bevan,  3  Rawle,  23  ;  Beals  v.  Olmstead,  24  Vermont, 
114 ;  Jones  v.  Clarke,  2  Hurlst.  &  Nor.  725 ;  Wieler  v.  Schilizzi,  17  Com. 
B.  619 ;  [Routh  v.  Macmillan,  2  H.  &  C.  750]. 

2  Ante,  §  352,  353 ;  Post,  §  360. 
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thereto,  and  a  warranty  to  such  effect  may,  therefore,  be  cre- 
ated on  the  part  of  the  seller.  But,  whether  the  description 
in  the  memorandum,  of  itself,  creates  a  warranty  by  implica- 
tion of  law,  —  or  whether  it  is  a  question  of  fact,  to  be  taken 
in  connection  with  the  other  circumstances,  for  a  jury  to  de- 
termine, is  not  by  any  means  clear.1  It  has  been  held  that 
the  setting  down  the  name  of  an  artist  in  a  catalogue  of  sale, 
as  the  painter  of  a  particular  picture,  did  not  constitute  such 
a  warranty  as  to  entitle  the  purchaser  to  an  action  against  the 
seller,  in  case  the  picture  were  not  painted  by  such  artist ;  on 
the  ground  that  such  a  description  could  only  be  the  result  of 
opinion,  —  and  that,  therefore,  fraud  should  be  proved  on  the 
part  of  the  seller  in  order  to  entitle  the  buyer  to  recover.2  So, 
also,  where  a  bill  of  parcels  was  given  for  "  Four  pictures, 
Views  in  Venice,  Canaletto,"  and  no  express  warranty  was 
attached  ;  it  was  held,  that  it  was  a  question  for  a  jury  to  de- 
termine, in  view  of  all  the  circumstances  of  the  case,  whether 
the  defendant  had  contracted  that  the  pictures  were  painted  by 
Canaletto,  or  whether  the  artist's  name  had  been  used  merely 
as  matter  of  description  or  intimation  of  opinion.3  It  was, 

1  Power  v.  Barham,  6  Nev.  &  Man.  62 ;  S.  C.,  7  Car.   &  P.  356 ;  Lomi 
v.  Tucker,  4  Car.  &  P.  15 ;  Hill  v.  Gray,  1  Stark.  434;  De  Sewhanberg  v. 
Buchanan,  5  Car.  &  P.  343. 

2  Jendwine  v.  Slade,  2  Esp.  573.     In  this  case,  Lord  Kenyon  said:   "  It 
was  impossible  to  make  this  the  case  of  a  warranty ;  the  pictures  were  the 
work  of  artists  some  centuries  back,  and  there  being  no  way  of  tracing  the 
picture  itself,  it  could  only  be  matter  of  opinion  whether  the  picture  in  ques- 
tion was  the  work  of  the  artist  whose  name  it  bore  or  not.     What  then  does 
the  catalogue  import  ?     That,  in  the  opinion  of  the  seller,  the  picture  is  the 
work  of  the  artist  whose  name  he  has  affixed  to  it.    The  action,  in  its  present 
shape,  must  go  on  the  ground  of  some  fraud  in  the  sale.     But,  if  the  seller 
only  represents  what  he  himself  believes,  he  can  be  guilty  of  no  fraud.     The 
catalogue  of  the  pictures  in  question  leaves  the  determination  to  the  judg- 
ment of  the  buyer,  who  is  to  exercise  that  judgment  in  the  purchase."     This 
case,  it  will  be  seen,  proceeds  entirely  on  the  ground  that  the  description, 
from  the  nature  of  the  case,  could  be  one  of  mere  opinion  only. 

3  Power  v.  Barham,  6  Nev.  &  Man.  62  ;  S.  C.,  7  Car.  &  P.  356  ;  4  Adol. 
&  El.  476.     In  this  case,  Lord  Denman  said:   "I  think  that  the  case  was 
correctly  left  to  the  jury.     We  must  take  the  learned  Judge  to  have  stated 
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however,  held  in  another  case  where  a  ship,  described  in 
the  advertisement  as  "  copper-fastened,"  proved  to  be  only 
partially  copper-fastened,  that  the  seller  was  bound  to  make 
good  his  advertisement,  although  the  ship  was  sold,  "  to  be 
taken  with  all  faults,  without  allowance  for  any  defects  what- 
soever ; "  on  the  ground  that  "  the  meaning  of  the  advertise- 
ment must  be,  that  the  seller  will  not  be  responsible  for  any 
faults  which  a  copper-fastened  ship  may  have."  ]  So,  also, 
where  a  sale  note  was  given  in  the  following  words  :  "  Sold  A. 
2000  gallons  prime  quality  winter  oil ;  "  it  was  held,  that  it 
constituted  a  warranty,  that  the  article  sold  corresponded  to 
the  description.2  The  distinction  between  these  cases  seems 

to  them  that  the  language  of  Lord  Kenyon,  in  Jendwine  v.  Slade,  was  merely 
the  intimation  of  his  opinion  upon  such  a  contract  as  was  then  before  him. 
It  may  be  true  that,  in  the  case  of  very  old  pictures,  a  person  can  only  ex- 
press an  opinion  as  to  their  genuineness ;  and  that  is  laid  down  by  Lord  Ken- 
yon  in  the  case  referred  to.  But  the  case  here  is  that  pictures  are  sold  with 
a  bill  of  parcels,  containing  the  words  *  Four  pictures,  Views  in  Venice, 
Canaletto.'  Now  words  like  these  must  derive  their  explanation  from  the 
ordinary  way  in  which  such  matters  are  transacted.  It  was,  therefore,  for 
the  jury  to  say,  under  all  the  circumstances,  what  was  the  effect  of  the 
words,  and  whether  they  implied  a  warranty  of  genuineness,  or  conveyed 
only  a  description,  or  an  expression  of  opinion.  I  think  that  their  finding 
was  right;  Canaletto  is  not  a  very  old  painter.  But,  at  all  events,  it  was 
proper  that  the  bill  of  parcels  should  go  to  the  jury  with  the  rest  of  the  evi- 
dence." See,  also,  Lomi  v.  Tucker,  4  Car.  &  P.  15 ;  Hill  v.  Gray,  1  Stark. 
434;  De  Sewhanberg  v.  Buchanan,  5  Car.  &  P.  343. 

1  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240.     The  Court  in  this  case  said : 
"  The  meaning  of  the  advertisement  must  be,  that  the  seller  will  not  be  re- 
sponsible for  any  faults  which  a  copper-fastened  ship  may  have.     Suppose  a 
silver  service  sold  '  with  all  faults,'  and  it  turns  out  to  be  plated  ;  can  there 
be  any  doubt  that  the  vendor  would  be  liable  ?     '  With  all  faults '  must  mean 
with  all  faults  which  it  may  have  consistently  with  its  being  the  thing  de- 
scribed.    Here  the  ship  was  not  a  copper-fastened  ship  at  all ;  and,  therefore, 
the  verdict  was  right." 

2  Hastings  v.  Levering,  2  Pick.  214.     So  of  the  same  words  in  a  bill  of 
parcels.  Ibid.  See,  also,  Hogins  v.  Plympton,  11  Pick.  99;  Winsorv.  Lom- 
bard, 18  Pick.  60;  and  Henshaw  v.  Robins,  9  Metcalf,  88.     In  Winsor  v. 
Lombard,  18  Pick.  60,  Mr.  Chief  Justice  Shaw  said:  "  The  old  rule  upon 
this  subject  was  well  settled,  that  upon  a  sale  of  goods,  if  there  be  no  ex- 
press warranty  of  the  quality  of  the  goods  sold,  and  no  actual  fraud,  by  a 
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to  be  that  where  the  description  relates  to  a  matter  of  opinion 
or  judgment,  in   respect  to  •  which   there   can   be  no  certain 

wilful  misrepresentation,  the  maxim,  caveat  emptor,  applies.  Without  goingf 
at  large  into  the  doctrine  upon  this  subject,  or  attempting  to  reconcile  all  the 
cases,  which  would  certainly  be  very  difficult,  it  may  be  sufficient  to  say 
that,  in  this  Commonwealth,  the  law  has  undergone  some  modification,  and 
it  is  now  held,  that,  without  express  warranty  or  actual  fraud,  every  person, 
who  sells  goods  of  a  certain  denomination  or  description,  undertakes  as  part 
of  his  contract,  that  the  thing  delivered  corresponds  to  the  description,  and 
is  in  fact  an  article  of  the  species,  kind,  and  quality  thus  expressed  in  the 
contract  of  sale.  Indeed,  this  rule  seems  to  be  now  well  settled  in  England." 
Where  the  agent  of  A.  sold  a  parcel  of  turnip-seed  to  B.,  and  gave  the  fol- 
lowing sold  note :  "  Sold  to  B.,  for  A.,  fourteen  quarters  of  Skirving's 
Sweedes  at  17s.  per  bushel,"  it  was  held  that  this  amounted  to  a  warranty 
that  the  seed  was  Skirving^s  Sweedes.  Allan  v.  Lake,  19  Q.  B.  560;  Simond 
v.  Braddon,  2  Com.  B.  (1ST.  S.)  324.  So  where  an  agreement  for  the  sale 
of  oil  described  it  as  "  foreign  rape  oil,  warranted  only  equal  to  samples, " 
it  was  held  that  this  description  w.as  not  complied  with,  by  a  tender  of  oil 
which  was  not  "foreign  rape  oil,"  although  it  was  equal  in  quality  to  the 
samples.  Nichol  v.  Godts,  10  Exch.  191.  [See,  also,  Josling  v.  Kings- 
ford,  13  C.  B.  (N.  S.)  447.]  The  doctrine  is  now  firmly  established  in 
Massachusetts,  that  a  description  in  a  bill  of  sale  constitutes  a  warranty. 
[Brown  v.  Bigelow,  10  Allen,  242.]  See,  also,  Morrill  v.  Wallace,  9  N. 
Hamp.  Ill;  Goss  v.  Turner,  21  Vermont,  437;  Richmond  Trading  Co.  v. 
Farquar,  8  Blackf.  89.  The  question  was  very  fully  considered  in  Osgood 
v.  Lewis,  2  Harr.  &  Gill,  495,  andinBorrekins  u.  Bevan,  3  Rawle,  23.  The 
principle  established  by  these  cases  is,  that  the  description  contained  in  a  bill 
of  parcels  of  goods  sold  is  evidence  of  the  terms  of  the  contract  of  sale, 
and  so  imports  a  warranty  that  the  goods  are  the  goods  described,  and 
that  they  substantially  agree  with  the  terms  of  the  description.  In 
Osgood  v.  Lewis,  supra,  the  words  of  the  bill  of  parcels  were,  "  winter 
pressed  sperm  oil."  This  was  treated  as  a  warranty  that  the  oil  was  winter 
pressed.  See  Flint  v.  Lyon,  4  Cal.  17.  So  where  wool  was  sold  in  sacks, 
on  which  and  in  the  invoice,  it  was  described  as  of  a  certain  quality,  the 
seller  was  held  thereby  to  warrant  that  the  wool  was  of  that  quality.  The 
Richmond  Trading  and  Manuf.  Co.  v.  Farquar,  8  Blackf.  89.  There  are 
many  other  cases,  in  which  it  is  held,  that  the  description  of  the  article  sold, 
in  a  bill  of  parcels  or  sale  note,  is  not  only  a  warranty  of  the  kind,  but  also 
of  the  quality,  of  the  article  as  described.  Yates  v.  Pym,  6  Taunt.  446; 
Allan  v.  Lake,  18  Q.  B.  560;  Simond  v.  Braddon,  2  Com.  B.  (N.  S.)  324; 
Osgood  y.  Lewis,  supra ;  Hastings  v.  Levering,  and  Henshaw  v.  Robins, 
supra;  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240;  Bridges.  Wain,  1  Stark. 
504.  But  the  courts  in  Pennsylvania  have  limited  this  class  of  warranty  to 
the  kind  of  article  described.  Thus  where  the  article  was  described  in  the 
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knowledge,  from  the  nature  of  the  thing,  as  in  respect  to  the 
authorship  of  old  pictures,  it  is  a  question  for  a  jury  to  deter- 
mine, whether  the  description  were  intended  as  a  warranty,  or 
as  an  expression  of  opinion  merely.1  If  it  were  intended  as  a 
warranty,  the  seller  must  abide  by  it ;  if  it  were  intended 
solely  as  a  matter  of  opinion,  and  so  understood  by  the  buyer, 
the  seller  is  not  bound  by  it,  unless  he  wilfully  deceived 
the  buyer.2  But,  where  the  description  is  in  respect  to  a 

bill  of  sale  as  "  superior  sweet-scented  Kentucky  leaf  tobacco,"  the  seller  was 
held  not  liable  on  a  warranty,  if  the  tobacco  was  Kentucky  leaf,  though  of  a 
very  low  quality,  ill-flavored,  unfit  for  the  market  and  not  sweet-scented. 
Fraley  v.  Bispham,  10  Barr,  320.  See  Jennings  v.  Gratz,  3  Rawle,  168 ; 
Hyatt  v.  Boyle,  5  Gill  &  J.  110 ;  Hogins  v.  Plympton,  11  Pick.  97 ;  Bor- 
rekins  v.  Bevan,  3  Rawle,  23  ;  Towell  v.  Gatewood,  2  Scammon,  22  ;  Carson 
v.  Baillie,  19  Penri.  State,  375 ;  Wetherill  v.  Nelson,  8  Harris,  448.  There 
are  also  cases,  in  which  the  whole  doctrine  of  warranty,  arising  from  a  mere 
description  of  the  article  sold,  is  repudiated.  In  the  recent  case  of  Carley 
v.  Wilkins,  6  Barbour,  557,  the  Supreme  Court  of  New  York  held  that  a 
vendor  is  liable  only  for  a  false  affirmation  or  express  warranty,  and  that 
selling  an  article  as  of  a  particular  character,  is  neither  an  affirmation  nor  a 
warranty  that  it  possesses  that  character.  And  it  was  further  held  that  a 
declaration  or  statement  setting  forth  that  flour  had  been  sold  by  the  defend- 
ant as  superfine,  which  proved  on  delivery  to  be  of  inferior  quality,  was  bad 
even  after  verdict,  as  failing  to  set  forth  any  cause  of  action.  Other  cases 
holding  the  same  doctrine  are  Seixas  v.  Woods,  2  Caines,  48 ;  Sweet  v. 
Colgate,  20  Johns.  196  ;  Barrett  v.  Hall,  1  Aiken,  269 ;  Hotchkiss  v.  Gage, 
26  Barbour  (S.  C.),  141.  It  has  been  suggested,  that  the  true  conclusion 
on  the  whole  matter  seems  to  be,  that  although  the  vendor  may  avoid  all 
liability  by  silence,  and  cannot  be  made  liable  for  mere  representations,  un- 
less wilfully  false,  he  will,  notwithstanding,  be  bound  by  a  verbal  or  written 
description  of  the  property  sold,  so  worded  as  to  enter  into  and  form  part  of 
the  contract.  Daily  v.  Green,  3  Harris,  118,  126 ;  Ender  v.  Scott,  11  Illi- 
nois, 35  ;  McFarland  v.  Newman,  9  Watts,  35.  The  question  in  any  given 
case  then  would  be  whether  a  statement  in  regard  to  the  property  sold  was 
a  mere  representation,  or  a  description  entering  into  and  forming  part  of  the 
contract.  See  1  Smith  Lead.  Cas.  (5th  Am.  ed.)  238,  et  seq.  [77]. 

1  See  post,  §  360,  in  note ;  Allan  v.  Lake,  18  Q.  B.  560,  566. 

2  Budd  v.  Fairmaner,  8  Bing.  51 ;  Power  v.  Barham,  6  Nev.  &  Man.  62  ; 
S.  C.,  4  Adol.  &  El.  476  ;  Lomi  v.  Tucker,  4  Car.  &  P.  15  ;  Hill  v.  Gray,  1 
Stark.  434 ;  De  Sewhanberg  v.  Buchanan,  5  Car.  &  P.  343  ;  Hough  v.  Rich- 
ardson, 3  Story,  690;  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240;  Winsor  v. 
.Lombard,  18  Pick.  60 ;  Jendwine  v.  Slade,  2  Esp.  573 ;  [Gattorno  v.  Adams, 

12  C.  B.  (N.  S.)  560.] 
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matter  of  fact,  relating  to  the  identity  or  quality  of  the  subject 
of  sale,  which  is  susceptible  of  accurate  and  certain  knowledge, 
and  especially  if  it  be  a  matter  which  the  seller  is  bound  to 
know,  before  he  affirms  it  to  be  of  a  particular  quality, 
a  description  in  the  bill  of  parcels  would  be  considered  as  an 
express  warranty  that  the  article  was  such  as  it  was  therein 
described.1  All  the  cases,  where  the  rule  is  asserted  that  the 
question  was  for  a  jury,  have  been  cases  where  pictures  were 
sold  as  being  the  production  of  a  certain  artist,  in  respect  to 
which  the  description  was  necessarily  a  mere  statement  of 
opinion,  sometimes  set  forth  in  a  bill  of  parcels  or  catalogue,2 
and  sometimes  merely  verbally  stated.3  Where  the  description 
is  necessarily  dependent  on  opinion,  —  as  in  the  case  of  an 
old  picture,  —  it  must  be  taken  as  one  of  mere  opinion,  unless 
it  be  connected  with  words  of  warranty,  —  and  it  is  not  to  be 
presumed  to  be  a  warranty  of  itself;  because  no  intention  is 
presumable  from  such  facts,  that  the  seller  was  willing  to 
warrant,  or  that  the  buyer  understood  him  so  to  do.  In  such 
a  case,  therefore,  the  buyer  should  protect  himself  by  proof, 
that  the  description  was  intended  to  be  given,  and  was  received, 
as  a  warranty,  —  or  that  the  opinion  was  falsely  expressed,  so 
that  it  was  fraudulent.  But,  where  the  description  is  not 
necessarily  dependent  on  opinion,  but  is  within  the  knowledge, 
or  the  duty,  or  power  of  knowledge  of  the  seller,  his  descrip- 
tion is  to  be  taken  as  an  affirmation  of  fact,  and  not  of  opinion, 
unless  it  be  expressly  limited  to  opinion.  Thus,  if  a  person 
undertake  to  describe  an  article  as  "  prime  winter  oil,"  he  is 
bound  to  make  his  description  good  ;  because  he  can  ascertain 
whether  it  is  "  prime  winter  oil  "  or  not.  The  question  is  one  of 
fact,  which  he  is  bound  to  know,  and  which  he  can  know,  if  he 

1  See,  also,  Bridge  v.  Wain,  1  Stark.  504 ;  Yeates  v.  Pym,  2  Marsh.  141 ; 
Gardiner  v.  Gray,  4  Camp.  144 ;  Okell  v.  Smith,  1  Stark.  108. 

2  Jendwine  v.  Slade,  2  Esp.  573 ;  Power  v.  Barham,  4  Adol.  &  El.  476. 

3  Lomi  v.  Tucker,  4  Car.  &  P.  15 ;  De  Sewhanberg  v.  Buchanan,  5  Car. 
&  P.  343 ;  and  Hill  v.  Gray,  1  Stark.  434. 
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chooses ;  and,  if  he  neglect  to  ascertain  the  fact,  and  thereby 
mislead  the  purchaser,  he  ought  to  be  liable  therefor.  So, 
also,  if  a  person  describe  a  new  picture  as  by  a  particular 
artist,  he  ought  to  be  bound  as  by  a  warranty,  for  that  fact 
can  be  ascertained  by  him,  and  does  not  depend  solely  or 
necessarily  on  opinion.1  But  the  case  of  an  old  picture,  where 
the  painter  has  for  a  long  time  been  dead,  is  different. 

[In  a  recent  case  2  a  vendor  of  a  quantity  of  hops  affirmed 
to  the  buyer  that  no  part  of  them  had  been  cultivated  by  the 
use  of  sulphur,  which  was  untrue  in  fact,  though  not  known  to 
the  vendor.  They  were  so  mingled  together  that  it  was  impos- 
sible to  distinguish  the  one  from  the  other.  The  jury  found 
the  representation  to  be  material,  and  that  the  bargain  would 
'not  have  been  made  had  the  fact  been  known.  It  was  held, 
upon  careful  consideration,  that  the  representation  amounted 
to  a  condition,  and  authorized  the  buyer  to  repudiate  the  con- 
tract.] 

§  358  a.  But  where  a  bill  of  parcels  is  given,  it  will  be 
strictly  construed,  and  if  it  contain  no  description  of  the  qual- 
ity of  the  article  sold,  a  warranty  will  not  be  implied  that  it  is 
of  a  particular  quality,  or  adapted  to  a  specific  use,  in  extension 
of  the  terms  of  the  bill  of  parcels.3  And  if  the  contract  of 
sale  is  [formally4]  reduced  to  writing,  and  the  writing  con- 

1  Power  v.  Barbara,  4  Adol.  &  El.  476.     See,  also,  Shepherd  v.  Kain, 
5  Barn.  &  Aid.  240 ;  Winsor  v.  Lombard,  18  Pick.  60 ;  Hogins  v.  Plymp- 
ton,  11  Pick.  99  ;  Morrill  v.  Wallace,  9  N.  Hamp.  115 ;  Borrekins  v.  Bevan, 
3  Rawle,  23 ;  Story  on  Contracts,  §  828,  a,  828  b.    But  see  Seixas  v.  Wood, 
2  Caines,  48 ;  Sweet  v.  Colgate,  20  Johns.  196. 

2  [Bannerman  v.  White,  10  C.  B.  (N.  S.)  844.] 

3  Thus  a  bill  of  sale  describing  the  article  sold,  simply  as  "  tallow,"  raises 
no  implied  warranty  that  the  tallow  should  be  of  good  quality  and  color. 
Lamb  v.  Crafts,  12  Metcalf,  353.     See  Whitman  v.  Freese,  23  Maine,  212; 
Mixer  v.  Coburn,  11  Metcalf,  562.     [See  the  late  interesting  case  of  Haw- 
kins u.  Pemberton,  6  Robertson,  42  (1868),  a  sale  of  blue  vitriol;  Gunther 
v.  Atwell,  19  Md.  157.] 

4  [But   a  mere  informal  bill  of  parcels,   as   "A.   B.    bought  of  C.  D. 
one  horse,  $150.     Rec'd  payment,  C.  D.,"  has  been  held  not  to  exclude  oral 
evidence  of  a  warranty.     Filkins  v.  Whyland,  24  N.  Y.  338  ;  Koop  v.  Handy, 
41  Barbour,  454.] 
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tains  no  warranty,  parol  evidence  is  not  admissible  to  show  a 
warranty  made  orally  at  the  time  of  the  sale.1  And  where 
there  is  an  express  written,  or,  it  seems,  oral  warranty,  the 
vendee  is  not  at  liberty  to  avail  himself  of  any  representations 
not  embodied  in  the  contract,  if  made  by  the  vendor  without 
fraud.2  But  if  the  contract  is  first  concluded  by  parol,  and  a 
paper  is  afterwards  drawn  up,  not  as  containing  the  terms  of 
the  contract,  but  merely  as  a  memorandum  of  the  transaction, 
or  an  informal  receipt  for  the  money,  or  a  mere  bill  of  parcels, 
parol  evidence  seems  to  be  admissible  to  show  the  actual  terms 
of  the  sale,  and  that  there  was  a  warranty,  though  it  does  not 
appear  in  the  memorandum  or  receipt.3  So  parol  evidence  is 
admissible  to  show  that  custom  has  affixed  a  peculiar  meaning 
to  certain  terms  used  in  a  bill  of  parcels.  Thus,  where  a  bill 
of  sale  was  made  of  "  winter  strained  lamp  oil,"  it  was  held 
that  evidence  was  admissible  to  show  that  by  this  phrase  deal- 

1  Powell  v.  Edmunds,  12  East,  6;  Harnor  v.  Groves,  15  Com.  B.  667; 
Van  Ostrand  v.  Reed,  1  Wendell,  424;  Randall  v.  Rhodes.  1  Curtis,  C    C. 
90 ;  Lamb  v.  Crafts,  12  Metcalf,  363 ;  Reed  v.  Wood,  9  Vermont,  285 ; 
Wilson  v.  Marsh,  1  Johns.  503;  Dean  v.  Mason,  4  Conn.  432.;  Batturs  v. 
Sellers,  5  Harr.  &  J.  117  ;  Niles  v.  Culver,  8  Barbour,  205.   [See,  also,  Bone- 
stell  v.  Flack,  41  Barbour,  458.] 

2  Addison,  Contr.  (ed.  1857)  130 ;  Wright  v.  Crookes,  1  Scott,  N.  R.  685 ; 
Pickering  v.  Dowson,  4  Taunt.  779 ;  Kain  v.  Old,  2  Barn.  &  Cres.  634 ; 
Lainer  v.  Auld,  1  Murphey,  138  ;  Smith  v.  Williams,  1  Murphey,  426  ;  Reed 
v.  Wood,  9  Vermont,  285  ;  Austin  v.  Reed,  1  Wendell,  432  ;  Dean  v.  Mason, 
4  Conn.  432  ;  Pender  v.  Fobes,  1  Dev.  &  Bat.  250 ;  Wood  v.  Ashe,  1  Strobh. 
407;  S.  C.,  3  Strobh.  64. 

3  Lord  Abinger  C.  B.,  in  Allen  v.  Pink,  4  Mees.  &  W.  140,  144;  Her- 
som  v.  Henderson,  1  Foster  (N.  H.),  224;  Wallace  v.  Rogers,  2  N.  Hamp. 
506  [Dunham  v.  Barnes,  9  Allen,  352];  Hogins  v.  Plympton,  11  Pick.  97; 
Hazard  v.  Loring,  10  Cushing,  267  ;  Fletcher  v.  Willard,  14  Pick.  464  ;  Hen- 
shaw  v,  Robins,  9  Metcalf,  83,  87 ;  Bigelow,  J.,  in  Schenck  u.  Saunders,  13 
Gray,  41,  42;  Bradford  v.  Manly,  13  Mass.   139;  Williams  v.  Spafford,  8 
Pick.  250 ;  Chitty  on  Contr.  (ed.  1860)  482,  483  in  note.    A  bill  of  sale  of  a 
horse,  containing  also  a  receipt  for  the  payment  of  the  price,  does  not  ex- 
clude parol  evidence  that  the  vendor,  at  the  time  of  the  sale,  warranted  the 
horse  sound.     Hersom  v.  Henderson,  supra;  Filkins  v.  Whyland,  24  Bar- 
bour (N.  Y.),  379.     See  Schuyler  v.  Russ,  2  Caines,  202  ;  Boorman  v.  Jen- 
kins, 12  Wendell,  567. 
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ers  in  oil  understood  sperm  lamp  oil,  and  not  whale  lamp 
oil ;  but  evidence  also  was  admitted  to  show  that  the  parties 
did  not  so  understand  the  term  used  in  the  bill  of  sale.1  [But 
oral  evidence  is  not  competent  to  show  an  understanding 
among  dealers  in  a  specific  article,  that  a  bill  of  sale  thereof 
specifying  the  "  invoice  weight "  is  a  warranty  that  the  actual 
weight  corresponds  thereto.2] 

§  359.  The  tendency  of  all  the  modern  cases  on  warranty, 
is  to  enlarge  the  responsibility  of  the  seller,  to  construe  every 
affirmation  by  him  to  be  a  warranty,  and  frequently  to  imply 
a  warranty  on  his  part  from  acts  and  circumstances,  wherever 
they  were  relied  upon  by  the  buyer.3  The  maxim  of  caveat 
emptor  seems  gradually  to  be  restricted  in  its  operation,  and 
limited  in  its  domain,  and  beset  with  the  circumvallations  of 
the  modern  doctrine  of  implied  warranty,  until  it  can  no  longer 
claim  the  empire  over  the  law  of  sales,  and  is  but  a  shadow  of 
itself.  Of  course,  if  there  be  any  fraud,  or  gross  mistake  in  the 
case,  the  contract  of  sale  would  be  thereby  completely  annulled.4 

§  360.  Where  there  is  no  written  memorandum,  or  bill  of 
parcels,  or  sale  note,  or  other  description  of  the  goods  sold,  in 
writing,  the  mere  expression  of  opinion  as  to  their  value  or 
quality,  when  made  bond  fide  ;5  or  the  simple  commendation 
of  them  ;  or  vague  assertions  as  to  their  worth,  are  not  treated 
as  warranties.6  Simplex  commendatio  non  obligat.  And  the 

1  Hart  v.  Hammett,  18  Vermont,  129. 

2  [Rice  v.  Codman,  1  Allen,  377.     And  see  2  Allen,  490.] 

8  No  warranty  will  be  implied  from  circumstances,  if  there  be  an  express 
refusal  to  warrant.  Rodrigues  v.  Habersham,  1  Speers,  314.  See  Bartholo- 
mew v.  Bushnell,  20  Conn.  271 ;  Bywater  v.  Richardson,  1  Adol.  &  El.  508  ; 
Atkins  v.  Howe,  18  Pick.  16. 

4  Ante,  §  141-182 ;  Seward  v.  Coesvelt,  1  Car.  &  P.  23 ;  Post,  §  420. 
See,  also,  Loomis  u.  Cromwell,  8  Law  Rep.  546,  tried  before  the  Court  of 
Common  Pleas,  N.  Y.  February,  1846. 

5  Morrill  v.  Wallace,  9  N.  Hamp.  Ill ;  Ricks  v.  Dillahunty,  8  Porter,  103 ; 
Baum  v.  Stevens,  2  Iredell,  411 ;  Foggart  v.  Blackweller,  4  Iredell,  238  ; 
Henshaw  v.  Robins,  9  Metcalf,  88 ;  [Lindsay  v.  Davis,  30  Missouri,  406]. 

6  Erwin  v.  Maxwell,  3  Murphey,  246 ;  McFarland  v.  Newman,  9  Watts, 
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ground  of  this  rule  is,  that,  however  reprehensible,  it  is  a  com- 
mon trick  in  trade  for  sellers  to  attach  exaggerated  value  to 
their  goods,  and  to  trumpet  forth  their  excellence,  and  exhibit 
them  to  their  best  advantage  ;  yet  the  buyer  has  only  his  own 
folly  to  complain  of  if  he  trust  to  boastful  and  extravagant 
talk.  Besides,  the  buyer  may,  if  he  choose,  test  the  truth  of 
the  seller's  statement,  and  secure  himself  from  all  loss,  by 
requiring  a  warranty ;  and,  if  he  do  not,  the  law  throws  upon 
him  the  burden  of  his  neglect.  If,  therefore,  in  the  loose  talk, 
which  precedes  a  bargain,  the  seller  make  affirmations,  the  cor- 
rectness of  which  the  buyer  might,  by  the  exercise  of  ordinary 
diligence,  have  tested,  the  seller  is  not  bound  thereby  as  a 
warranty.1  If,  however,  a  vendor,  while  the  parties  are  in 

55 ;  House  v.  Fort,  4  Blackf.  293 ;  Baird  v.  Matthews,  6  Dana,  129 ;  Inge 
v.  Bond,  3  Hawks,  101 ;  Whitney  v.  Button,  10  Wendell,  411 ;  Tyre  v. 
Causey,  4  Harrington,  425 ;  Humphreys  v.  Comline,  8  Blackf.  508 ;  Hill- 
man  v.  Wilcox,  30  Maine,  170 ;  Bryant  v.  Crosby,  40  Maine,  18 ;  Hawkins 
v.  Berry,  5  Gilman,  36 ;  Taylor  v.  Fleet,  4  Barbour,  102 ;  Hazard  v.  Irwin, 
18  Pick.  95,  105 ;  Starnes  v.  Erwin,  10  Iredell,  226.  A  statement  by  the 
seller  of  a  horse,  upon  being  asked  about  his  eyes,  that  they  were  as  good 
as  any  horse's  eyes  in  the  world,  does  not  necessarily  amount  to  a  warranty. 
House  v.  Fort,  supra.  So  held  also,  where  the  seller  of  a  horse  told  the 
purchaser,  before  the  sale,  that  he  was  sure  that  the  horse  was  perfectly  safe, 
kind,  and  gentle  in  harness.  Jackson  v.  Wetherill,  7  Serg.  &  R.  480.  So 
where  the  vendor  of  a  lot  of  timber,  most  of  which  was  covered  with  snow, 
stated  that  it  was  of  as  good  quality  as  some  of  the  sticks  which  were  visi- 
ble. Shepherd  v.  Temple,  3  N.  Hamp.  455.  But  in  a  case  where  the  owner 
of  a  horse,  which  had  the  heaves,  and  was  worth  nothing,  in  the  course  of  a 
negotiation  for  an  exchange,  concealed  the  defect,  and  affirmed  that  the  horse 
was  worth  $100,  and  the  other  party  having  no  knowledge  of  the  defect, 
was  thereby  induced  to  make  the  exchange,  it  was  held,  that  this  was  suffi- 
cient to  sustain  an  action  on  the  case  for  deceit.  Stevens  v.  Fuller,  8  N. 
Hamp.  463.  Whether  an  affirmation  is  intended  for  a  warranty  or  to  ex- 
press a  mere  opinion  is  a  question  for  the  jury  on  the  proof.  Humphreys  v. 
Comline,  Whitney  v.  Sutton,  supra ;  Foster  v.  Caldwell,  18  Vermont,  176  ; 
Bradford  v.  Bush,  10  Alabama,  386  ;  Foggart  v.  Blackweller,  4  Iredell  (Law), 
238 ;  Erie,  J.,  in  Allan  v.  Lake,  18  Q.  B.  560,  566.  [See,  also,  Wheeler  v. 
Reed,  36  Illinois,  81.] 

1  Chandelor  v.  Lopus,  Cro.  Jac.  4 ;  Jendwine  v.  Slade,  2  Esp.  272 ;  Power 
v.  Barbara,  4  Adol.  &  El.  473  ;  S.  C.,  1  Mood.  &  Rob.  507  ;  De  Sewhanberg 
v.  Buchanan,  5  Car.  &  P.  343 ;  Freeman  v.  Baker,  2  Nev.  &  Man.  466 ;  1 
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treaty  for  a  sale,  offers  to  warrant  an  article,  and  the  con- 
tract be  not  reduced  to  writing,  the  warranty  will  be  binding, 
although  the  sale  do  not  take  place  until  some  days  afterwards.1 
But  whatever  statements  or  representations  are  made  in  the 
course  of  conversation,  leading  to  a  bargain  of  sale,  yet,  if  the 
contract  of  sale  be  afterwards  reduced  to  writing,2  the  vendor 
is  only  bound  by  the  terms  and  statements  therein  contained 
(unless  in  cases  of  fraud),  for  that  is  the  best  evidence  of  the 
actual  terms  of  the  agreement,  —  all  the  previous  conversations 
and  negotiations  being  considered  as  merged  therein.3  If,  there- 
fore, a  written  contract  of  sale  contain  an  express  warranty  as 
to  particular  qualities,  the  liability  of  the  seller  in  an  action  on 
the  contract  is  limited  to  such  qualities.4  So,  also,  if  the  con- 
tract contain  no  warranty,  the  buyer  cannot,  in  an  action  of 
assumpsit,  set  up  a  parol  warranty,  made  at  the  time  of  the 
sale.5  But,  if  there  be  a  fraudulent  representation  by  the  ven- 

Story,  Eq.  Jurisp.  §  199,  200,  201 ;  Lorai  v.  Tucker,  4  Car.  &  P.  15; 'Dyer 
v.  Hargrave,  10  Ves.  505  ;  1  Roll.  Abr.  101,  pt.  6  ;  Vernon  v.  Keys,  12  East, 
632 ;  Foster  v.  Caldwell,  18  Vermont,  176 ;  Post,  §  360  b. 

1  Wilmot  v.  Kurd,  11  Wendell,  584;  Lysney  v.  Selby,  Ld.  Raym.  1120. 
[See  Pinney  v.  Andrus,  41  Vermont,  631  (1869).  And  see  Percival  v.  Old 
Acre,  18  C.  B.  (N.  S.)  398,  apparently  modifying  Hopkins  v.  Tanqueray, 
15  Com.  B.  130.]  But  representations,  by  a  vendor  of  personal  property,  as 
to  its  condition,  made  a  month  before  the  sale  was  consummated,  were  held 
to  be  too  remote  to  be  admitted  in  evidence  in  Bryant  v.  Crosby,  40 
Maine,  9. 

*  [But  the  rule  does  not  seem  so  strict  as  to  exclude  oral  communications, 
if  the  contract  is  not  formally  reduced  to  writing,  although  there  are  written 
communications  between  the  parties.  Stuckey  v  Baily,  1  H.  &  C.  405.] 

3  Bayard  v.  Malcolm,  1  Johns.  461,  467 ;    Mumford  v.  McPherson,  1 
Johns.  414;  5  Viner,  Abr.  515,  pt.  18,  517,  pt.  26;    Wilson  v.  Marsh,  1 
Johns.  503;   Clark  v.  Crandall,  3  Barbour   (S.  C.),  614;   Kain  v.  Old,  2 
Barn.  &  Cres.  634;  Preston  v.  Merceau,  2  W.  Black.  1249;  Carters.  Ham- 
ilton, 11  Barbour,  147 ;  Hakes  v.  Hotchkiss,  23  Vermont,  231 ;    Wynn  v. 
Cox,  5  Georgia,  373 ;   Chitty  on  Contr.  (ed.  1860)  114  and  note ;   [Frost 
v.  Blanehard,  97  Mass.  155 ;  Boardman  v.  Spooner,  13  Allen,  353] . 

4  Ante,  §  352,  and  note,  §  353,  358 ;  Chitty  on  Contr.  (ed.  1860)    484 ; 
Dickson  v.  Zizinia,  10  Com.  B.  602. 

5  Mumford  v.  McPherson,  1  Johns.  414;  Pickering  v.  Dowson,  4  Taunt. 
779 ;  Ante,  §  358  a. 
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dor,  going  to  the  essence  of  the  contract,  —  and  on  the  faith 
of  which  the  contract  is  made,  the  vendee  may,  by  an  action 
on  the  case  or  by  a  bill  in  Equity,  recover  upon  proof  of  such 
representations,  although  they  be  not  embodied  in  the  written 
contract.1 

§  360  a.  But  a  statement  of  belief  or  opinion,  although  it  is 
not  valid  as  a  warranty,  will,  if  it  be  made  with  a  knowledge 
of  its  falseness,  and  intended  to  deceive  the  purchaser,  be 
treated  as  a  fraud  in  Equity,  and  will  vitiate  the  contract  if  it 
operated  materially  to  injure  the  purchaser.2 

§  360  b.  Where  goods  are  advertised,  and  vague  general 
representations  of  their  value  are  made,  and  their  advantages 
are  boastfully  set  forth,  such  statements  are  not  considered  as 
creating  warranties,  on  the  ground  that  they  are  not  intended 
to  be  wholly  relied  upon,  and  as  the  goods  are  open  to  the 
examination  of  the  buyer  he  has  ample  opportunity  to  exercise 
his  judgment,  or  to  demand  a  warranty.3 

§  361.  If  an  express  warranty  be  couched  in  technical  terms, 

1  Bayard  v.  Malcolm,  1  Johns.  461,  467 ;    Dobel  v.  Stevens,  5  Dowl.  & 
Ry.  490;  3  Barn.  &  Ores.  623;    Mumford  v.  McPherson,  1  Johns.  414; 
Levy  v.  Langridge,  4  Mees.  &  W.  337;  Stevens  v.  Webb,  7  Car.  &  P.  60; 
Daniel  v.  Mitchell,  1   Story,  172;    Hough  v.  Richardson,   3  Story,   690; 
Doggett  v.  Emerson,  3  Story,  733 ;  Small  v.  Atwood,  1  Younge,  407,  459. 

2  See  ante,  §  169,  169  a,  170,  and  cases  cited. 

3  Anderson  v.  Hill,  1  Smedes  &  Marsh.  679 ;    Hawkins  v.  Campbell,  1 
Eng.  513.     But  Parker,  C.  J.,  in  Bradford  v.  Manly,  13  Mass.  139,  said: 
**  A  case  similar  to  this  iri  principle,  came  before  me  two  or  three  years  ago 
at  nisi  prius.     An  advertisement  appeared  in  the  papers,  which  was  pub- 
lished by  a  very  respectable  mercantile  house,  offering  for  sale  good  Caraccas 
cocoa.     The  plaintiff  made  a  purchase  of  a  considerable  quantity,  and  shipped 
it  to  Spain,  having  examined  it  at  the  store  before  he  purchased ;  but  he  did 
not  know  the  difference  between  Caraccas  and  other  cocoa.     In  the  market 
to  which  he  shipped  it,  there  was  a  considerable  difference  in  value  in  favor 
of  the  Caraccas.     It  was  proved  that  the  cocoa  was  the  growth  of  some  other 
place,  and  that  it  was  not  worth  so  much  in  that  market.     I  held  that  the 
advertisement  was  equal  to  an  express  warranty,  and  the  jury  gave  damages 
accordingly.     The  defendants  had  eminent  counsel,  and  they  thought  of 
saving  the  question,  but  afterwards  abandoned  it,  and  suffered  judgment  to 
go  against  them." 
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it  is  to  be  interpreted  according  to  their  technical  signification, 
unless  they  be  manifestly  used  in  a  different  sense,  and  differ- 
ently understood  by  the  buyer.1  What  the  intention  of  the 
parties  is  depends  often  upon  the  usage  and  custom,  and  is  a 
question  for  the  determination  of  a  jury.2  Thus,  upon  a  war- 
ranty that  a  horse  is  "  sound,"  the  actual  understanding  of  the 
parties  is  in  a  great  measure  dependent  upon  the  custom  and 
usage,  as  well  as  upon  the  peculiar  circumstances  of  the  case.3 
§  362.  It  may  be  as  well  to  enumerate  here  the  result  of 
various  decisions  as  to  the  meaning  of  the  term  "  sound  "  in 
the  warranty  of  a  horse,  although,  in  every  case,  the  question 
is  one  for  the  jury.  When  a  horse  is  warranted  "  sound,"  any 
infirmity  which  renders  it  less  fit  for  present  use  and  conven- 
ience is  an  unsoundness  within  the  meaning  of  such  a  war- 
ranty ;  and  it  is  not  necessary  that  the  infirmity  should  be  of  a 
permanent  nature.4  And  it  seems  that  a  warranty  of  sound- 
ness is  broken  if  the  disease  or  defect  existed  at  the  time  of 
sale,  although  its  existence  could  not  then  be  detected  ; 5  or  if 

1  Hutchinson  v.  Bowker,  5  Mees.  &  W.  535 ;  Hart  v.  Hammett,  18  Ver- 
mont, 127. 

2  Lewis  v.  Peake,  7  Taunt.  153 ;  Atterbury  v.  Fairmaner,  8  Moore,  32 ; 
Ante,  §  357,  note. 

3  Jones  v.  Bowden,  4  Taunt.  847,  853 ;  Button  v.  Corder,  7  Taunt.  405 ; 
Cook  v.  Moseley,  12  Wendell,  277.     It  seems,  moreover,  that  the  custom  of 
any  particular  trade  may  establish  an  implied  warranty,  between  parties  who 
transact  business  therein ;  it  being  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  dealings  of  the  parties  were  regulated  by  the  custom. 
Jones  v.  Bowden,  4  Taunt.  847  ;  Clark  v.  Baker,  11  Metcalf,  106 ;  Chitty 
on  Contr.  (ed.  1860)  480;  Boorman  v.  Jenkins,  12  Wendell,  567. 

4  Kiddell  v.  Burnard,  9  Mees.  &  W.  668  ;  Coates  v.  Stephens,  2  Mood.  & 
Rob.  157  ;  Elton  v.  Brogden,  4  Camp.  281 ;  Elton  v.  Jordan,  1  Stark.  127 ; 
Kornegay  v.  White,  10  Alabama,  255  ;  Roberts  v.  Jenkins,  1  Foster  (N.  H.), 
116;    Burton   y.   Young,    5   Harrington,    233.      [See,  also,  Thompson   v. 
Bertrand,  23  Ark.  730 ;  Tatum  v.  Mohr,  21  Ark.  349 ;  Merrick  v.  Bradley, 
19  Md.  50.]     But  a  temporary  and  curable  injury,  existing  at  the  date  of 
the  sale  of  a  horse,  not  injuring  him  for  present  service,  is  not  a  breach 
of  the  warranty  of  soundness.     Roberts  v.  Jenkins,  supra.     See  Bolden  v. 
Brogden,  2  Mood.  &  Rob.  113;  Garment  v.  Barrs,  2  Esp.  673. 

5  Watson  v.  Denton,  7  Car.  &  P.  85 ;  Joliff  v.  Bendell,  R.  &  M.  136. 
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there  were  any  disease,  or  seed  of  disease  at  that  time  in  the 
animal,  which  diminished,  or  in  its  progress  was  calculated  to 
diminish,  its  usefulness  for  the  work  to  which  it  would  ordina- 
rily be  applied.1  But  roaring,2  unless  it  be  shown  to  proceed 
from  some  disease  or  organic  defect,  or  unless  the  horse  be 
thereby  rendered  less  serviceable  permanently,3  does  not  con- 
stitute unsoundness.  Crib-biting  is  not  such  an  unsoundness 
as  to  entitle  a  purchaser  to  recover  under  a  general  warranty,4 
unless  it  has  produced  disease  or  alteration  of  structure  ;  but 
it  is  a  vice,  under  a  warranty,  that  a  horse  is  "  free  from  vice."  5 
But  any  organic  defect  is  an  unsoundness ;  and,  therefore,  a 
nerved  horse  is  unsound.6  [So  an  extraordinary  convexity  of 
the  eye,  producing  short-sightedness,  in  consequence  of  which 
a  horse  is  liable  to  shy,  is  an  unsoundness.7]  So,  also,  is  a 
horse  affected  with  strangle,  or  "  mort  du  chien"  or  "  bone 
spavin  of  the  hock,"  or  a  cough,  — unless  it  be  proved  to  be  of 
a  temporary  nature.8  But  mere  badness  of  shape,  or  defective 
formation,  which  has  not  produced  lameness  at  the  time  of  the 
sale,  is  not  unsoundness  ;  even  although  it  may  render  the  horse 
more  liable  to  become  lame  at  some  future  time.9  Whether  a 

1  Woodbury   v.  Robbins,   10   Gushing,    520;    Stephens  v.   Chappell,   3 
Strobh.  80;  Hook  v.  Stovall,  21  Georgia,  69;  Kiddell  v.  Barnard,  9  Mees. 
&  W.  668 ;  Coates  v.  Stephens,  2  Mood.  &  Rob.  157  ;  Crouch  v.  Culbreath, 
11  Rich.  (Law)  S.  C.  9.    [See,  also,  Fondren  v.  Durfee,  39  Miss.  324.]    As 
to  the  word  "  organic  "  see  Crouch  u.  Culbreath,  supra. 

2  Bassett  v.  Collis,  2  Camp.  523.  3  Onslow  v.  Eames,  2  Stark.  81. 

4  [But  see  Washburn  v.  Cuddihy,  8  Gray,  430.] 

5  Broennenburgh  v.  Haycock,  Holt,  N.  P.  630 ;  Scholefield  v.  Robb,  2 
Mood.  &  Rob.  210 ;  Paul  v.  Hardwick,  Chitty  on  Contr.  (ed.  1860)  493,  in 
note. 

6  Best  v.  Osborne,  Ryan  &  Mood.  290 ;  S.  C.,  2  Car.  &  P.  74.     "Ossifi- 
cation of  the  cartilages,"  the  "  navicular  disease,"  and  the  "  thickwind," 

.have  each  been  held  to  be  an  unsoundness.  Simpson  v.  Potts,  Matthews  v. 
Parker,  Atkinson  v.  Horridge,  Oliphant's  Law  of  Horses,  224,  228,  229. 

7  [Holliday  v.  Morgan,  1  El.  &  El.  1.     Such  a  defect  is  not  patent.] 

8  Best  v.  Osborne,  2  Car.  &  P.  74 ;   Watson  v.  Den  ton,  7  Car.  &  P.  85 ; 
Shillitoe  v.  Claridge,  2  Chitty,  425 ;    King  v.  Price,  2  Chitty,  416 ;  Coates 
v.  Stevens,  2  Mood.  &  Rob.  157. 

9  Brown  v.  Elkington,  8  Mees.  &  W.  132 ;    Bailey  v.  Forrest,  2  Car.  & 
K.  131.     [See,  also,  Herndon  v.  Bryant,  39  Miss.  335.] 
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splint  constitutes  unsoundness  depends  upon  its  situation, 
and  whether  it  would  create  future  lameness.1  "  Goggles  " 
in  sheep  also  constitutes  unsoundness.2 

§  363.  A  vendor  is  not  liable  beyond  the  terms  of  his  express 
warranty,  and  where  a  warranty  limited  in  point  of  time  is 
given,  —  as  if  the  seller  undertake  to  warrant  against  all  defects 
for  a  certain  space  of  time,  or  provided  the  article  be  returned, 
or  notice  be  given  of  a  defect  within  a  certain  limit,  the  seller 
is  only  bound  for  such  space  of  time,  and  within  the  terms  of 
his  warranty.  Thus,  where  a  horse  was  sold  at  a  repository, 
and  warranted  sound,  and  a  rule  or  condition  of  sales  was 
affixed  to  the  wall  of  the  repository,  stating  that  "  a  warranty 
of  soundness,  when  given  at  this  repository,  will  remain  in 
force  until  twelve  o'clock,  at  noon,  on  the  day  next  after  the  day 
of  sale,  when  it  will 'become  complete,  and  the  responsibility 
of  the  seller  will  terminate,  —  unless,  in  the  mean  time,  a 
notice  to  the  contrary,  &c.,"  be  given,  and  the  horse  proved 
unsound,  —  the  unsoundness  being  of  a  nature  not  likely  to  be 
easily  discovered,  —  but  no  complaint  was  made  until  after 
twelve  o'clock  on  the  next  day ;  it  was  held,  that  the  seller 
could  only  be  understood  to  warrant  against  such  defects  as 
the  purchaser  should  discover  within  twenty-four  hours,  and 
that  he  was,  therefore,  not  liable.3  [So,  a  warranty  that  a  note 
sold  is  the  "  genuine  note  of  0."  does  not  import  that  0.  was 
an  adult,  and  therefore  that  the  note  was  binding  on  him.4] 

§  363  a.  Where  an  article  is  sold,  with  a  warranty,  or  a  rep- 
resentation amounting  to  a  warranty,  as  to  its  quality  ;  and,  in 
an  action  by  the  seller  to  recover  the  price,  the  buyer  relies 
upon  a  breach  of  the  warranty,  or  the  falsity  of  the  representa- 
tion to  reduce  the  amount  of  his  liability  ;  the  burden  of  proof 
is  on  him  to  show  that  the  quality  of  the  article  does  not  cor- 

1  Margetson  v.  Wright,  8  Bing.  454;  S.  C.,  1  Moo.  &  Scott,  622. 

2  Joliff  v.  Bendell,  Ryan  &  Mood.  136. 

3  Bywater  v.  Richardson,  1  Adol.  &  El.  508 ;  S.  C.,  3  Nev.  &  Man.  752. 
[See,  also,  Chapman  v.  Gwyther,  Law  Rep.  1  Q.  B.  463.] 

4  [Baldwin  v.  Van  Deusen,  37  N.  Y.  487  (1868).] 
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respond  with  the  warranty  or  representation.1  [But  where 
goods  are  sold  by  sample,  and  warranted  to  be  like  the  sample, 
the  burden  has  been  said  to  be  on  the  vendor  to  prove,  in  an 
action  for  the  price,  that  the  goods  corresponded  to  the 
sample.2] 

§  364.  We  now  come  to  the  second  exception  to  the  maxim, 
caveat  emptor,  which  obtains  in  all  cases  where  the  law  implies 
a  warranty  from  the  circumstances  of  the  case,  or  from  the 
nature  of  the  thing  sold.  There  is  scarcely  a  subject  in  the 
law  of  sales,  in  which  there  is  so  much  apparent  confusion 
among  the  cases,  and  so  little  that  is,  at  first  sight,  definite 
and  clear  in  principle.  This  perplexity  is  occasioned  by  the 
fact,  that  all  of  the  earlier  cases  of  implied  warranty  were 
decided  upon  questions  of  pleading,  and  not  on  the  merits  of 
»  the  case.  The  old  form  of  declaring  upon  a  warranty,  whether 
it  were  express  or  implied,  was  in  tort,  and  the  gist  of  the  action 
was,  therefore,  the  fraud  or  deceit  of  the  vendor.  But  there 
was  this  great  difference  between  an  action  in  tort  on  an  express 
warranty  and  on  an  implied  warranty,  both  in  respect  to  the 
declaration  and  to  the  proof,  —  that,  in  the  former  case,  it  was 
unnecessary  to  charge  fraud  in  the  declaration,  —  and,  if  it 
were  charged,  it  was  unnecessary  to  prove  it,  otherwise  than  by 
showing  the  warranty  to  be  broken.  But  in  an  action  in  tort 
on  an  implied  warranty,  it  was  incumbent  on  the  plaintiff,  not 
only  expressly  to  charge  fraud  and  deceit  in  the  declaration,  but 
also  to  make  actual  proof  thereof.3  In  other  words,  in  the  old 
form  of  action,  fraud  in  the  one  case  was  presumed  from  the 
fact,  that  the  warranty  was  not  complied  with,  while,  in  the 

1  Dorr  v.  Fisher,  1  Gushing,  271. 

2  [Merriman  v.  Chapman,  32  Conn.  146,  distinguishing  Dorr  v.  Fisher.] 

3  Dale's  case,  Cro.  Eliz.  44;  Chandelor  v.  Lopus,  Cro.  Jac.  4;  Furnis  v. 
Leicester,  Cro.  Jac.  474;    Springwell  v.  Allen,  Alleyn,  91 ;    S.  C.,  2  East, 
449,  n. ;  Dowding  v.  Mortimer,  2  East,  450 ;  Stuart  v.  Wilkins,  Doug.  18 ; 
Mumford  v.  McPherson,  1  Johns.  414 ;    Gresham  v.  Postan,  2  Car.   &  P. 
540,  n. ;  Williamson  v.  Allison,  2  East,  446;   Bayard  v.  Malcolm,  1  Johns. 
453 ;  Harvey  v.  Young,  Yelv.  21 ;  Perry  v.  Aaron,  1  Johns.  129. 
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other  case,  it  was  required  to  be  charged,  and  to  be  proved. 
Thus,  where,  in  an  action  on  the  case,  the  defendant  affirmed  a 
certain  stone,  which  he  sold  to  the  plaintiff,  to  be  a  bezoar  stone, 
without  an  express  warranty,  when,  in  fact,  it  was  not,  and  no 
allegation  was  made  in  the  declaration  that  the  seller  knew  the 
representation  to  be  false,  it  was  held  that  there  was  no  cause 
of  action  because  no  fraud  was  alleged.1  But  where  the  declara- 
tion averred  that  the  vendor  sold  two  hundred  sheep  falso  et 
deceptive,  affirming  them  to  be  his  own  sheep,  ubi  r  ever  a  they 
were  the  sheep  of  F.  G. ;  it  was  held,  although  there  was  no 
express  warranty,  that  the  plaintiff  should  recover  because  of 
the  fraud.2  There  was  only  one  exception  to  this  rule,  which 
formerly  obtained,  and  that  was  in  favor  of  cases  where  there 
was  an  implied  warranty  of  ownership  upon  the  sale  of  a  chat- 
tel, —  in  which  it  was  not  necessary  to  allege  fraud  in  order  to 
create  a  liability  on  the  part  of  the  vendor,  —  the  simple  affirma- 
tion of  the  seller  being  deemed  equivalent  to  an  express  war- 
ranty of  title.  But,  even  in  these  cases,  the  allegation  of  fraud 
was  generally  made.3 

1  Chandelor  v.  Lopus,  Cro.  Jac.  4. 

2  Furnis  v.  Leicester,  Cro.  Jac.  474.     See,  also,  Dale's  case,  Cro.  Eliz. 
44 ;  Ekins  v.  Tresham,  1  Lev.  102 ;  1  Sid.  146. 

3  Bayard  v.  Malcolm,  1  Johns.  469 ;  Defreeze  v.  Trumper,  1  Johns.  274. 
In  the  case  of  Crosse  v.  Gardiner,  Carth.  90,  1  Shower,  68,  3  Mod.  261,  the 
declaration  alleged  that  the  defendant  sold  two  oxen,  "which  the  defendant 
had  then  in  his  possession,  and  he  adtunc  et  ibidem  falso  et  malitiose  affirma- 
bat,  that  those  oxen  were  his,  when,  in  truth,  they  were  the  proper  goods  of 
T.  S. ;  and  a  verdict  having  been  given  for  the  plaintiff,  it  was  moved  in 
arrest  of  judgment,  that  the  declaration  was  ill,  and  that  the  action  would  not 
lie,  because  the  plaintiff  had  not  laid  in  his  declaration,  that  the  defendant 
(sciens,  that  these  were  the  oxen  of  T.  /S.)  did  affirm  them  to  be  his  own. 
But  the  Court  held,  "  that  the  action  would  lie  upon  a  bare  affirmation,  ut 
supra ;    and  that  the  case  differed  from  the   books  cited,  because  here  the 
plaintiff  had  no  means  to  know  to  whom  the  property  of  the  oxen  did  belong, 
but  only  by  the  possession."     It  would  seem,  nevertheless,  that  fraud  was 
directly  alleged  in  the  declaration  by  the  words  falso  et  malitiose,   and 
therefore,  the  declaration,  ««  ut  supra"  was  sufficient.     The  Court,  in  this 
case,  however,  distinguishes  between  what  is  a  sufficient  allegation  of  fraud 
ordinarily,  and  what  is  sufficient  in  cases  where  property,  not  belonging  to 
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.§  365.  At  a  later  date,  however,  the  form  of  pleading  on  a 
warranty  was  changed  from  tort  to  assumpsit,  in  which  the  gist 
of  the  action  is  the  promise  or  undertaking  of  the  vendor,  and 
no^  his  fraud  ;  and  in  the  case  of  Stuart  v.  Wilkins,1  this  form  of 
declaring  in  assumpsit  was  discussed  and  regularly  established 
as  the  proper  form  in  cases  of  express  warranty.  This  opened 
the  way  for  many  modifications  of  the  law  relating  to  warranty, 
by  reducing  the  distinction  between  cases  of  implied  and  of 
express  warranty  to  merely  the  kind  of  proof  necessary  to 
establish  the  one  or  the  other.  [And  proof  of  a  scienter  on  the 
part  of  the  seller  is  no  longer  necessary.2]  As  soon  as  Lord 
Chief  Justice  Holt  introduced  the  modification,  which  became 
inevitable  upon  the  change  from  the  old  action,  that,  wherever 
there  was  an  intention  to  warrant,  no  formal  words  were  neces- 
sary, and  that  a  warranty  might  be  presumed  from  the  circum- 
stances and  nature  of  the  particular  case,  the  distinction  between 
the  two  kinds  of  warranty  became  merely  formal,  and  the  prov- 
ince of  the  maxim,  caveat  emptor,  was  greatly  trenched  upon. 
Gradually,  from  that  time  to  the  present  the  old  Common-Law 
rule  of  caveat  emptor  has  been  losing  ground,  and  the  law  has 
been  tending  towards  the  doctrine  of  the  Roman  law,  which  is 
its  antipode,  —  caveat  venditor,  —  until  it  now  occupies  a  mid- 
dle ground  between  the  two,  by  requiring  the  strictest  good 
faith  on  the  part  of  the  seller  in  all  that  he  says  and  does,  and 
throwing  on  the  buyer  the  responsibility  for  any  foolish  mis- 
takes, or  wrong  conclusions,  which  may  result  from  his  trusting 
to  his  own  judgment. 

§  366.  The  law,  in  respect  to  implied  warranty  in  cases  of 
sales,  as  it  now  stands,  seems  to  be,  that  a  warranty  is  implied 
in  five  cases.  1st.  That  the  seller  has  a  valid  title.  2d.  That 
the  subject-matter  is  merchantable.  3d.  That  it  is  reasonably 

the  vendor,  is  sold  by  him  as  his  own.  See,  also,  Medina  v.  Stoughton,  1 
Ld.  Raym.  593 ;  [Sweetman  v.  Prince,  26  N.  Y.  229  (1863)  ;  Booth  v. 
Northrop,  27  Conn.  325]. 

1  Doug.  18.  2  [Ross  v.  Mather,  47  Barbour,  582  (1867).] 
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fit  for  the  use  for  which  it  is  sold.  4th.  That  it  does  not  con- 
tain latent  defects  known  to  and  concealed  by  the  vendor. 
5th.  That  it  corresponds  to  the  sample,  if  a  sample  be  shown. 
These  different  warranties,  and  the  circumstances  under  which 
they  are  implied,  we  shall  consider  consecutively. 

§  367.  And,  first,  —  In  every  sale  of  personal  property  by 
one  who  has  possession  thereof,  there  is  an  implied  warranty  of 
title  in  the  vendor,1  to  the  extent,  at  least,  that,  if  at  the  time 
of  sale  a  third  party  had  a  better  title  to  the  property,  and  such 
third  party  subsequently  claims  and  takes  it  from  the  purchaser, 

1  2  Kent,  Comm.  478;  Defreeze  v.  Trumper,  1  Johns.  274;  Russell  v. 
Richards,  1  Fairf.  433,  per  Mellen,  C.  J. ;  Huntington  v.  Hall,  36  Maine, 
501 ;  Eldridge  v.  Wadleigh,  3  Fairf.  372 ;  Hale  v.  Smith,  6  Greenl.  420 ; 
Heermance  v.  Vernoy,  6  Johns.  5 ;  Swett  v.  Colgate,  20  Johns.  196 ;  Vib- 
bard  v.  Johnson,  19  Johns.  77 ;  Bucknam  v.  Goddard,  21  Pick.  71 ;  Cool- 
idge  v.  Brigham,  1  Metcalf,  551;  Per  Shaw,  C.  J.,  in  Dorr  v.  Fisher,  1 
Gushing,  273 ;  Emerson  v.  Brigham,  10  Mass.  202 ;  Bennett  v.  Bartlett, 
6  Gushing,  225 ;  Gookin  v.  Graham,  5  Humph.  484 ;  Trigg  v.  Faris,  5 
Humph.  343 ;  McCabe  v.  Morehead,  1  Watts  &  S.  513 ;  Chism  v.  Woods, 
Hardin,  531;  Payne  v.  Rodden,  4  Bibb,  304;  Reid  v  Barber,  3  Cowen, 
272 ;  Cozzins  v.  Whitaker,  3  Stew.  &  Por.  322 ;  Inge  v.  Bond,  3  Hawks, 
101 ;  Mockbee  v.  Gardner,  2  Harr.  &  Gill,  176 ;  Darst  v.  Brockway,  11 
Ohio,  462 ;  Lines  v.  Smith,  4  Florida,  47 ;  Scott  v.  Scott,  2  A.  K.  Marsh. 
215  ;  Chancellor  v.  Wiggins,  4  B.  Mon.  201 ;  Colcock  v.  Goode,  3  McCord, 
513  ;  Ricks  v.  Dillahunty,  8  Porter,  134 ;  McCoy  v.  Artcher,  3  Barbour,  323  ; 
Dresser  v.  Ainsworth,  9  Barbour,  619 ;  Edick  v.  Crim,  10  Barbour,  445 ; 
Robinson  v.  Rice,  20  Missouri,  229 ;  Lackey  v.  Stouder,  2  Carter  (Ind.), 
376 ;  12  Amer.  Jur.  311 ;  Thompson  v.  Towle,  32  Maine,  87 ;  [Burt  v. 
Dewey,  40  N.  Y.  283  (1869)  ;  Thurston  v.  Spratt,  52  Maine,  202 ;  Linton 
v.  Porter,  31  Illinois,  107 ;  Davis  v.  Smith,  7  Minn.  414 ;  Norton  v.  Hooton, 
17  Ind.  365;  Sherman  v.  Champlain  Transportation  Co.,  31  Vermont,  162; 
Williamson  v.  Sammons,  34  Ala.  691 ;  Wood  v.  Cavise,  1  Head,  506  ;  Wood- 
ruff v.  Thome,  49  Illinois,  88  (1808)].  In  Whitney  v.  Heyward,  6  Gushing, 
82,  86,  Dewey,  J.,  said:  "The  vendor  of  goods  in  possession,  and  selling  them 
as  his  own,  is  liable  to  his  vendee  upon  the  implied  warranty  of  title.  The 
principle  is  usually  stated  under  this  limitation  of  a  vendor  in  possession, 
and,  I  take  it,  properly  so.  But  possession  here  must  be  taken  in  its 
broadest  sense,  and  as  including  possession  by  a  bailee  of  the  vendor."  In 
cases,  where  the  implied  warranty  of  title  arises,  it  extends  to  prior  liens 
and  incumbrances,  — to  cases,  where  the  title  partially  fails  as  well  as  to  those 
where  it  wholly  fails.  Dresser  v.  Ainsworth,  9  Barbour,  619 ;  2  Kent, 
Comm.  478. 
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or  disturbs  him  in  his  possession,  the  vendor  is  responsible  in 
damages  for  the  breach  of  such  implied  warranty.1  The  above 
is  certainly  the  prevailing  rule  of  law  in  this  country,  and  it 
seems  formerly  to  have  been  regarded  as  the  rule  in  England.2 
But  whether  such  is  the  rule  in  that  country  at  this  day  is  a 
matter  of  great  doubt.  A  late  decision  in  the  Court  of  Ex- 
chequer apparently  determines  that  it  is  not.3  That  decision 
seems,  however,  not  to  have  been  entirely  acquiesced  in  by  the 
judges  of  the  other  courts.4  On  the  other  hand,  it  has  been 
settled  in  some  States  by  direct  decision,  and  seems  to  be  the 
prevailing  opinion,  that  there  is  no  warranty  of  title  implied  in 
a  mere  sale  of  property  which  is  at  the  time  in  the  possession 
of  a  third  party.  The  vendee  in  such  case  buys  at  his  peril.5 

1  See  Bennett  v.  Bartlett,  6  Gushing,  225  ;  Spencer,  C.  J.,  in  Vibbard  v. 
Johnson,  19  Johns.  78  ;  Case  v.  Hall,  24  Wendell,  102  ;    11  Law  Rep.  272; 
Per  Shaw,  C.  J.,  in  Dorr  v.  Fisher,  1  Gushing,  273;  Addison  on  Contracts 
(Am.   ed.),  1857,  267,   268;    Crosse  v.  Gardner,   Garth.    90.     [So   in  an 
agreement  to  let,  the  lessor  impliedly  warrants  that  he  has  a  good  title. 
Stranks  v.  St.   John,  Law  Rep.  2  C.  P.  376  (1867),  modifying  any  thing 
contrary  in  Gwillim  v.  Stone,  3  Taunt.  433.] 

2  2  Black.  Comm.  451 ;  3  Ib.  166  ;  Addison  on  Contracts  (Am.  ed.  1857), 
267,  268;  Comyns  on  Contracts,  13;  Bell  on  Sales,  95;  Purvis  v.  Rayer,  9 
Price,  488 ;  Soiiter  v.  Drake,  5  Barn.  &  Adol.  999 ;  Pasley  v.  Freeman,  3 
T.  R.  58;    Deering  v.  Farrington,  3  Keb.    304;    Robinson  v.  Anderton, 
Peake's  Gas.  94 ;  Medina  v.  Stoughton,  1  Salk.  210. 

3  Morley   v.  Attenborough,  3  Exch.   500;    [Bagneley  v.  Hawley,  Law 
Rep.  2  C.  P.  625 ;  Chapman  v.  Speller,  14  Q.  B.  621].     See  Hallu.  Conder, 
2  Com.  B.  (N.  S.)  22 ;  Tindal,  C.  J.,  in  Ormrod  v.  Huth,  14  Mees.  &  W. 
664, 

4  Lord  Campbell,  C.  J.,  in  Sims  v.  Marryat,  17  Q.  B.  281,  290,  291. 
See  per  Lee,  C.  J.,  commenting  on  the  case  of  L'Apostre  v.  L'Plaistrier, 
cited  in  Ryall  v.  Rowles,  1  Ves.  Sen.  352;  Addison  on  Contracts  (Am.  ed. 
1857),  268.     [But  such  warranty  may  be  implied  from  the  circumstances,  as 
where  the  goods  sold  are  in  the  vendor's  own  shop  or  warehouse.     Eicholz  v. 
Bannister,  17  C.  B.  (N.  S.)  708  (1864).] 

5  In  Huntington  v.  Hall,  36  Maine,  501,  the  defendant  sold  to  the  plain- 
tiff, as  personal  property,  a  house,  not   in  possession  of  the  vendor,  but 
standing  on  the  land  of  a  third  person,  and  the  action,  which  was  assumpsit, 
was  brought  to  recover  back  the  consideration  paid,  on  an  allegation  of  a 
breach  of  the  implied  warranty  of  title ;  but  the  Court  held  that  the  plaintiff 
could  not  recover,  because  the  defendant  (the  vendor) ,  not  being  in  posses- 
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But  if  the  vendor  affirms  that  he  is  the  owner  of  the  property 
sold,  though  it  is  not  in  his  possession,  he  must  make  good  his 
affirmation.1 

§  367  a.  A  warranty  of  title  would  not,  however,  arise 
where  it  is  expressly  negatived  by  the  parties,  or  where  the 
peculiar  circumstances  of  the  case  clearly  show  that  the  ven- 
dor did  not  intend  to  warrant,  and  was  so  understood  by  the 
vendee.  So,  also,  the  character  in  which  a  vendor  sells,  may, 
perhaps,  prevent  this  implication  of  warranty,  —  as  if  he  be  a 
pawnbroker,  or  officer  of  the  law,  or  occupy  any  known  posi- 

sion  of  the  house  at  the  time  of  the  sale,  there  was  no  implied  warranty  of 
title.  Appleton,  J.,  said:  "The  cases  where  it  is  asserted  in  general 
terms,  that  in  the  sale  of  personal  chattels,  the  law  will  imply  a  warranty, 
will  be  found  to  be  those  in  which  the  vendor  was  in  possession,  and  where 
the  distinction  here  considered  did  not  arise,  and  was  not  necessarily 
involved  in  their  consideration."  In  McCoy  v.  Artcher,  3  Barbour,  323, 
a  very  able  judgment  was  pronounced  in  favor  of  the  same  doctrine.  The 
same  has  also  been  decided  in  other  cases.  Edick  v.  Grim,  10  Barbour, 
445;  Dresser  u.  Ainsworth,  9  Barbour,  619;  Long  v.  Hickingbottom, 
28  Miss.  (6  Gush.)  772.  See,  also,  Pratt  v,  Philbrook,  33  Maine,  23; 
Medina  v.  Stoughton,  1  Salk.  210;  Galbraith  v.  Whyte,  1  Hayw.  464; 
Long  on  Sales  (Rand's  ed.),  201,  203;  Andres  v.  Lee,  1  Dev.  &  Bat.  Eq. 
318  ;  Ross  on  Vend.  &  P.  335  ;  Ritchie  v.  Summers,  3  Yeates,  531 ;  Addison 
on  Contracts  (Am.  ed.  1857)  198,  269.  [Scranton  v.  Clark,  39  Barbour,  273, 
39  N.  Y.  220  (1868)  ;  Hopkins  v.  Grinnell,  28  Barbour,  533.]  It  was  said  by 
Dewey,  J.,  in  Whitney  v,  Heywood,  6  Gushing,  82, 86,  that  the  excepted  cases 
in  which  no  warranty  of  title  is  implied  must  be  substantially  cases  of  sales  of 
the  mere  naked  interest  of  persons  having  no  possession,  actual  or  construc- 
tive. [See  Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  503.]  It  has  been 
urged  by  some  writers  of  great  eminence  that  the  distinction  stated  in  the 
text  between  sales  of  goods  in  the  possession  of  the  vendor,  and  those  not  in 
his  possession,  was  originally  adopted  on  insufficient  authority,  and  that  it  is 
not  founded  in  reason  or  principle.  See  Crosse  v.  Gardner,  1  Shower,  68 ; 
S.  C.,  3  Mod.  261;  Furnis  v.  Leicester,  Cro.  Jac.  474;  Defreeze  v. 
Trumper,  1  Johns.  274;  Spratt  v.  Jeffery,  10  Barn.  &  Cres.  249;  Medina 
v.  Stoughton,  Ld.  Raym.  593;  Buller,  J.,  in  Pasley  v.  Freeman,  3  T.  R. 
58;  Addison  on  Contracts  (Am.  ed.  1857),  269.  But  this  distinction  has 
now  become  so  deeply  rooted  in  the  decisions  of  courts,  in  the  dicta  of 
judges,  and  in  the  conclusions  of  learned  authors  and  commentators,  that 
even  if  it  were  shown  to  be  misconceived  in  its  origin,  it  could  not  at  this 
day  be  easily  eradicated. 

1  McCoy  v.  Artcher,  3  Barbour,  323. 


CH.  XII.]  OF   WARRANTY    [IMPLIED   AS   TO   TITLE],  437 

tion  in  which  he  does  not  pretend  to  be  an  owner  or  to  assume 
personal  responsibilities.1  So,  also,  it  has  been  held,  that  an 
administrator,  executor  [sheriff2],  or  other  trustee,  cannot  be 
understood  to  warrant  a  title,  at  least,  for  a  longer  time  than 
the  purchase-money  may  remain  in  his  hands,  or  under  his 
control.3  But  all  such  cases  stand  on  peculiar  grounds,  and  it 
should  clearly  appear  that  no  personal  trust  in  respect  of  the 
title  was  reposed  in  the  vendor.4 

§  367  5.  In  an  executory  contract  of  sale,  the  vendee  may 
refuse  to  accept  the  article  sold  unless  the  vendee  make  him  a 
clear  title;5  and,  if  he  have  advanced  the  purchase-money, 
he  may,  upon  discovery  of  a  total  failure  of  title,  rescind  the 
contract  and  recover  back  his  advances  in  an  action  of  as- 
sumpsit  for  money  had  and  received.6  But  where  the  sale  is 
consummated,  and  the  article  delivered  and  accepted,  it  does 
not  seem  to  be  quite  settled  in  this  country,  whether  the  ven- 
dee may  bring  a  special  action  of  assumpsit  on  the  warranty, 

1  Morley  v.  Attenborough,  3  Exch.  508 ;  Worthy  v.  Johnson,  8  Georgia, 
236 ;  Hensly  v.  Baker,  10  Missouri,  157 ;  Yates  v.  Bond,  2  McCord,  382 ; 
Bashore  v.  Whisler,  3  Watts,  490  ;    Davis  v.  Hunt,  2  Bailey,  412 ;    Stone  v. 
Pointer,  5  Munf.  287 ;  Chapman  v.  Speller,  14  Q.  B.  621,  624;  Hopkins  v. 
Grinnell,  28  Barbour  (S.  C.),  533;    Morgan  v.  Fencher,  1   Blackf.   10; 
Rodgers  v.  Smith,   2   Carter,   (Ind.)  526;    Bostick  v.   Winton,  1   Sneed 
(Tenn.),  525. 

2  [Bartholomew  v.  Warner,  32  Conn.  98  (1864)  ;  14  Q.  B.  621.] 

3  Mockbee  v.  Gardner,  2  Harr.  &Gill,  176 ;  Ricks  v.  Dillahunty,  8  For-- 
ter,  133  ;'Forsythe  v.  Ellis,  4  J.  J.  Marsh.  298  ;  Prescott  v.  Holmes,  7  Rich. 
Eq.  9 ;  Bingham  v.  Maxey,  15  Illinois,  295.     But  see  Cripps  v.   Reade,  6 
T.  R.  606. 

4  Peto  v.  Blades,  5  Taunt.  657 ;  Adamson  v.  Jar  vis,  4  Bing.  66. 

5  Purvis  v.  Rayer,  9  Price,  488 ;  Chambers  v.  Griffith,  1  Esp.  150 ;  pouter 
v.  Drake,  5  Barn.  &  Adol.  999 ;  Judson  v.  Wass,  11  Johns.  528 ;  Clute  v. 
Robison,  2  Johns.  613 ;    Tallmadge    v.  Wallis,  25  Wendell,  117 ;   Parke, 
B.,  in  Morley  v.  Attenborough,  3  Exch.  509,  510. 

6  See  post,  §  423;  Morley  v.  Attenborough,  3  Exch.  514;  Farrer  v. 
Nightingal,  2  Esp.  639 ;  Cripps  v.  Reade,  6  T.  R.  606 ;  Shooe  v.  Webb,  1 
T.  R.  732;  Johnsons  Johnson,  3  Bos.  &  Pul.  162;  Chambers  v.  Griffith, 
1  Esp.  150 ;  Berry  v.  Young,  2  Esp.  640,  note ;   Picketon  v.  Litecote,  21 
Viner's  Abr.  tit.  Vendor  and  Vendee  (B)  ;  Robinson  v.  Anderton,  Peake, 
94;  Camfield  v.  Gilbert,  4  Esp.  221 ;  S.  C.,  3  East,  516. 


438  SALE  OF  PERSONAL  PROPERTY.        [CH.  XII. 

so  long  as  his  title  and  possession  are  undisputed.  The 
stronger  opinion  would  seem  to  be  that  he  cannot ; l  upon  the 
ground,  that  the  owner  may  never  enforce  his  claim,  or  if  he 
do,  the  vendor  may  settle  with  him,  in  either  of  which  cases 
there  would  be  no  breach  of  warranty  to  support  the  action.2 
A  judicial  eviction  would  not,  however,  be  necessary,  provided 
a  clear  title  be  apparent  in  the  claimant.  Nor,  indeed,  would 
the  vendee,  on  general  principles,  seem  to  be  bound  to  sup- 
port the  expense  of  defending  a  suit,  —  but  upon  suit  being 
brought,  he  would  seem  to  be  entitled  to  abandon  the  thing, 
and  to  insist  on  the  seller's  warranty,  or  to  call  upon  him  to 
defend  the  suit.3  Yet  if  there  be  any  affirmation  of  owner- 
ship, though  there  be  strictly  no  express  warranty  of  title,  the 

1  [But  see  contra,  Grose  v.  Hennessey,  13  Allen,  389,  that  in  case  of  an 
express  warranty  of  title,  an  action  will  lie,  though  the  purchaser  has  not 
been  disturbed  in  his  possession,  and  the  full  value  of  the  property  can  be 
recovered  of  the  vendor.] 

2  The  rule  is  thus  laid  down  in  Case  v.  Hall,  24  Wendell,  103 ;  and  Vib- 
bard  v.  Johnson,  19  Johns.  79 ;  Brown  v.  Reeves,  19  Martin  (Louis.)  235. 
Where  the  proceeds  of  a  lot  of  brass  wire,  transferred  by  an  absolute  bill 
of  sale  as  collateral  security  for  a  debt,  and  sold  by  the  creditor  (the  ven- 
dee) ,  were  recovered  of  the  creditor  in  a  suit  brought  by  a  prior  mortgagee 
of  the  goods,  a  discharge  in  bankruptcy  of  the  debtor  (the  vendor)  was  held 
to  be  no  bar  to  the  creditor's  right  of  action  against  the  debtor  on  the  im-t 
plied  warranty  of  title.     Bennett  v.  Bartlett,  6  Gushing,  225.     Fletcher,  J., 
said:  "The  plaintiff  (the  vendee)  had  no  claim,  which  could  have  been 
proved  in  bankruptcy  against  the  defendant  (the  vendor) ,  at  any  time  before 
the  date  of  his  discharge.     While  the  plaintiff  was  in  actual  possession  and 
enjoyment  of  the  money  which  he  received  for  the  wire,  he  could  prove  no 
claim,  and  had  no  claim,  against  the  defendant.     If  the  plaintiff,  before  he 
was  deprived  of  the  money,  had  brought  a  suit  against  the  defendant,  for  a 
breach  of  his  warranty  of  title,  it  must  have  been  a  good  defence,  that  the 
plaintiff  had  sold  the  wire,  and  actually  had  the  money  for  it,  and  so  far  as 
could  then  be  known  might  always  hold  the  money."     It  is  also  the  rule  of 
the  Roman  law,  post,  §  367  c.     See  11  Law  Rep.  272,  et  seq.     But  the 
opposite  doctrine  is  asserted  in  Scott  v.  Scott,  2  A.  K.  Marsh.  (Ky.)  218 ; 
and  Payne  v.  Rodden,  4  Bibb  (Ky.),  304;  Chancellor  v.  Wiggins,  4  B. 
Monroe,  201.     See,  also,  post,  §  454. 

3  See  Bell  on  Sales,  p.  95 ;  Domat,  Civil  Law,  Part  1,  Book  1,  tit.  2, 
§  10,  art.  3  (Strahan's  Translation),  art.  6;  Ib.  art.  22. 
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law  will  import  a  technical  deceit,  so  as  to  support  an  action 
on  the  case  at  once.1  And  if  there  be  actual  fraud,  the  seller 
knowing  the  goods  sold  not  to  belong  to  him,  an  action  on 
the  case  would  immediately  lie  on  the  discovery  of  it.2  So, 
also,  fraud  is  admissible  by  way  of  defence  to  reduce  or  ex- 
tinguish a  claim  for  the  purchase-money.3 

§  367  c.  The  doctrine  of  the  Roman  law  in  respect  to  war- 
ranty of  title,  though  different  in  terms  from  the  Common 
Law,  was  in  substance  the  same.  In  the  contract  of  do  ut 
des,  which  was  nothing  more  than  what  is  called  in  the  Com- 
mon Law  an  executory  contract,  a  warranty  of  title  or  pro- 
prietorship was  implied,  and  the  money  paid  could  be  at  once 
recovered,  on  failure  of  the  title,  and  before  eviction  or  dis- 
turbance of  possession  by  the  owner.  "  Dedi  tibi  pecuniam, 
ut  mihi  stichum  dares.  Finge,  alienum  esse  stichum,  sed  te 
tamen  eum  tradidisse  ;  repetere  a  te  pecuniam  potero,  quia 


1  Bacon,  Abr.  Action  on  the  Case,  tit.  D. ;  Cross  v.  Gardner,  1  Shower, 
68 ;  Furnis  v.  Leicester,  Cro.  Jac.  474 ;  Pasley  v.  Freeman,   3  T.  R.  58 ; 
Case  v.  Hall,  24  Wendell,  103;  Vibbard  v.  Johnson,  19  Johns.  79;  Medi- 
na v.  Stoughton,  1  Salk.  210 ;  Ib.  1  Ld.  Raym.  593  ;  Sprigwell  v.  Allen,  2 
East,  448  n. ;  Dale's  case,  Cro.  Eliz.  44 ;  Peto  v.  Blades,  5  Taunt.  657 ; 
Adamson  v.  Jarvis,  4  Bing.  66 ;  Post,  §  454. 

2  Ibid.;    Post,  §  454;    Earley  v.  Garrett,  9  Barn.  &  Cres.  928,  932; 
Sprigwell  v.  Allen,  Aleyn,  91 ;  Paget  v.  Wilkinson,  2  East,  448 ;  Co.  Litt. 
102  ;  Noy,  42.     In  Robinson  v.  Anderton,  Peake,  94,  the  vendee  of  fixtures 
recovered  the  price  from  the  vendor  as  money  had  and  received ;  the  fixtures 
belonging  to  the  landlord  (a  third  person)  ;  although  there  was  no  fraud  on 
the  part  of  the  defendant  (the  vendor),  and  he  had  himself  before  bought 
and  paid  for  the  fixtures  as  tenant's  fixtures. 

3  Ibid. ;  Case  v.  Hall,  24  Wendell,  103 ;  Becker  v.  Vrooman,  13  Johns. 
302 ;  Post,  §  458  a.     Where  an  action  is  brought  on  an  executory  contract 
to  recover  advances,  or  on  an  executed  contract  after  eviction,  it  is  not 
necessary  to  prove  fraud  on  the  part  of  the  vendor ;  he  is  equally  liable, 
although  he  act  in  good  faith  and  in  ignorance  of  any  defect  in  his  title.   But 
where  an  action  on  the  case  is  brought,  deceit  is  the  ground  of  the  claim  and 
it  must  be  made  out ;  if  this  simple  rule  be  kept  in  view,  it  will  serve  to  ex- 
plain the  ground  upon  which  the  early  cases  were  decided,  the  apparent 
confusion  between  them  and  later  cases,  growing  mainly  out  of  the  pleadings 
and  form  of  action. 
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hominem  accipientis  non  feceris."  1  So,  also,  in  the  contract 
permutatio,  or  exchange,  the  same  warranty  was  implied.2 
But  in  an  immediate  sale,  consummated  on  both  sides,  which 
is  the  real  meaning  of  the  contract  terms,  emptio  and  venditio 
in  the  Roman  law,  the  seller  was  only  understood  to  warrant 
to  the  vendee  the  absolute  right  to  retain  undisputed  posses- 
sion and  enjoyment  of  the  thing  sold.  "  Hactenus  tenetur  ut 
rem  emptori  habere  liceat,  non  etiam  ut  ejus  faciebat ; "  3  that 
is,  as  we  should  say  in  the  Common-Law  language,  it  was  a 
warranty  of  title,  upon  which  no  recovery  could  be  had  until 
the  vendee's  right  of  possession  and  enjoyment  was  attacked 
or  title  was  questioned.  By  the  practice  of  the  Romans,  the 
vendee  had  the  right  of  denouncing  or  notifying  to  the  seller 
the  action  brought  against  him,  and  leaving  to  him  the  de- 
fence of  the  suit,  but  he  could  not  bring  an  action  against  him 
on  the  warranty,  until  condemnation  was  passed  by  the  Court.4 
By  the  French  practice,  however,  the  vendee  may  sue  the 
vendor  upon  his  warranty,  as  soon  as  any  adverse  claim  is 
made,  or  there  is  any  interference  with  his  enjoyment  of  the 
thing  purchased.5  Again,  in  case  of  fraud,  —  as  where  the 
seller  knew  the  article  sold. belonged  to  another,  —  he  became 
immediately  liable,  although  the  possession  of  the  vendee  was 
undisturbed.6 

1  Dig.  Lib.  xii.  tit.  4,  De  Condictione  causa,  §  16 ;  Celsus,  Libro  iii. 
Digestorum. 

2  Dig.  Lib.  xix.  tit.  4.     De  rerum  permutatione. 

3  Dig.  Lib.  xix.  tit.  1,  §  30.     See  11  Law  Rep.  272,  et  seq. 

4  Cod.  de  Evict.,  Lib.  viii.  tit.  45;  Pothier,  Contrat  de  Vente,  §108; 
Caillet  ad  tit.  Cod.  de  Evict.,  Lib.  viii.  tit.  40. 

5  Domat,  Part  1,  Book  1,  tit.  2;  §  10,  art.  6 ;  Bell  on  Sales,  95 ;  Pothier, 
Contrat  de  Vente,  §  108. 

6  Si  sciens  alienam  rem  ignoranti  mihi  vendideris,  etiam,  priusquam  evin- 
catur,  utiliter  me  ex  empto  acturum  putavit  in  id,  quanti  mea  intersit,  meam 
esse  factam ;  quamvis  enim  alioquin  verum  sit,  venditorem  hactenus  teneri, 
ut  rem  emptori  habere  liceat,  non  etiam  ut  ejus  faciat,  quia  tamen  dolum 
malum  abesse  prsestare  debeat,  teneri  eum,  qui  sciens  alienam,  non  suam 
ignoranti  vendidit.     Dig.  de  Actionibus  Empti  et  Venditi,  Lib.  xix.  tit.  1, 
lex  30,  §  1. 
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§  367  d.  Iii  Equity,  a  warranty  of  title  is  always  implied, 
and  the  vendor  cannot  enforce  a  specific  performance  on  total 
failure  of  title,  nor  indeed  on  a  partial  failure  which  goes  to 
the  essence  of  the  consideration.1  In  such  a  case,  also,  the 
contract  would,  on  application  to  a  Court  of  Equity,  be  set 
aside,  on  the  ground  of  mistake.2  Yet  if  the  vendee  choose, 
he  may,  on  a  failure  of  title  as  to  a  part,  generally,  insist 
on  a  specific  performance  in  respect  to  the  part  to  which  a 
good  title  can  be  made,  with  a  corresponding  abatement  of 
price,  if  the  difference  of  value  be  susceptible  of  determina- 
tion.8 

§  367  e.  In  respect  to  this  warranty  of  title  or  possession, 
the  difference  between  the  Common  Law  and  the  Roman 
law  from  which  it  was  borrowed,  is  almost  purely  verbal  and 
formal.  It  was  implied  in  the  Roman  law  in  all  cases  of 
immediate  or  executory  contracts  of  sale,  and  in  exchanges, 
whether  there  were  any  affirmation  of  ownership  or  not. 
"  Quod  si  nihil  convenit,  tune  ea  prasstabuntur  qua3  naturali- 
ter  insunt  hujus  judicii  potestate,  et  imprimis  ipsam  rem  prse- 
stare  venditorem  oportet." 4  "  Non  dubitatur  etsi  specialiter 
venditor  evictionem  non  promiserit>  re  evicts  ex  empto  com- 
petere  actionem."  5 

§  367 /.  The  subtile  distinction  between  an  exchange  and  a 
sale  which  created  a  warranty  in  the  former  contract,  so  as  to 

1  Graham  v.  Oliver,  3  Beav.  124;  Roffey  v.  Shallcross,  4Madd.  Ch.  227 ; 
Dalby  v.  Fallen,  3  Simons,  29  ;  1  Story,  Equity  Jurisp.  §  778,  779,  and  cases 
cited. 

2  1  Story,  Equity  Jurisp.  §  143   a,  161,  and  cases  cited.      See,  also, 
Gillespie  v.  Moore,  2  Johns.  Ch.  585;  Allen  v.  Hammond,  11  Peters,  71; 
Roffey  v.  Shallcross,  4  Madd.  Ch.  227  ;  Ante,  §  155. 

3  Thomas  ».  Bering,  1  Keen,  Ch.  729  ;  Mortlock  v.  Buller,  10  Ves.  315  ; 
Paton  v.  Rogers,  1  Ves.  &  B.  351 ;  Hill  v.  Buckley,  17  Ves.  395 ;  Milligan 
v.  Cooke,  16  Ves.  1 ;  Dale  v.  Lister,  16  Ves.  7. 

4  Dig.  Lib.  xix.  tit.  1,  art.  2,  §  1.     De  Actionibus  Empti  et  Venditi. 

5  Cod.  Lib.  6,  De  Evict.     Domat  on  the  Civil  Law,  Part  1,  Book  1,  tit. 
2,  §  10,  art.  6.    Ibid.,  Cushing's  edit,  of  Strahan's  Translation,   Vol.    1, 
p.  231,  §  376. 
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give  an  immediate  right  of  action  before  possession  was  dis- 
puted, while  by  the  latter  contract,  the  warranty  was  not 
considered  as  broken,  until  possession  by  the  vendee  was  dis- 
puted, has  never  been  admitted  in  our  law.  Whatever  may 
be  its  metaphysical  correctness,  it  is  too  fine  for  practical  pur- 
poses. All  sales  are  in  reality  exchanges,  money  being  merely 
representation.  The  difference,  however,  practically,  only  re- 
lates to  the  time  when  the  remedy  of  the  vendee  attaches,  — 
the  distinction  in  other  respects  between  a  transfer  of  pro- 
prietorship and  of  undisputed  possession,  being  merely  meta- 
physical. It  was  even  a  matter  of  dispute  among  the  Romans 
themselves,  whether  there  was  any  true  foundation  for  this 
distinction  between  an  exchange  and  a  sale.  Sabinus  and 
Cassius,  the  leaders  of  the  Sabinian  sect,  thought  that  an 
exchange  was  nothing  else  than  the  ancient  form  of  sale,  and 
that  the  same  rules  applied  to  both  contracts.  This  opinion 
also  Caillet  supports  in  his  commentary  on  the  Code.1  Nerva 
and  Proculus,  the  Procula3ans,  the  founders  of  the  school,  on 
the  contrary,  maintain  that  the  contracts  are  distinct,  and 
their  opinion  is  supported  by  Justinian,  Paul,  and  others,  and 
generally  prevailed.2 

§  367  g.  But  no  such  distinction  as  that  proposed  in  the 
Common  Law  between  the  sale  of  articles  in  the  vendor's 
possession  and  of  those  out  of  his  possession,  ever  was  recog- 
nized in  the  Roman  law.  The  warranty,  whether  of  posses- 
sion or  of  proprietorship,  was  always  created  by  implication 
from  the  fact  of  sale  or  exchange,  or  do  ut  des,  and  did  not 
depend  upon  the  question  whether  the  article  was  in  the  pos- 
session of  the  vendor.  The  Roman  law  was  often  meta- 
physical in  its  distinctions,  but  not  arbitrary. 

1  Meermani  Thesaurus,  Vol.  2,  ad  L.  5,  diet.  tit.     See  Chitty  on  Contr. 
(ed.  1860)  393. 

2  Justin.  Instit.  de  Empt.  et  Vendit.  Lib.  iii.  tit.  xxiii.  §  1,  2.     Pothier 
also  supports  this  opinion,  Contrat  de  Vente,  §  48.     See,  also,  Duranton, 
Contrat  de  Vente,  Liv.  3,  tit.  6,  §  16 ;  Paul.  Dig.  de  Contrat.  Empt.,  Lib. 
1,  §  1 ;  Dig.  de  Rerum  Permutatione,  Lib.  xix.  tit.  iv.  §  1. 
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§  367  h.  The  civil  Code  in  France  would  seem  to  settle 
this  question  by  the  simple  statement,  "  La  vente  de  la  chose 
d'autrui  est  nulle."  l  The  necessary  inference  from  such  a 
statement  would  seem  to  be,  that  the  want  of  power  to  pass 
the  proprietorship  to  the  vendee  annulled  the  sale.  Yet  so 
strong  a  hold  had  the  Roman  practice  taken  upon  the  French 
mind,  that,  despite  this  statement  in  the  Code,  it  has  been 
maintained  that  a  sale  carries  only  a  right  of  possession  to 
the  vendee,  not  a  right  of  proprietorship.  Toullier  supports 
this  doctrine,2  and  it  has  received  countenance  from  the  Court 
of  Cassation.3  But  the  great  weight  of  authority  is  against  it, 
and  Duranton,  Duvergier,  Delvincourt,  Fremery,  among  others, 
agree,  that  by  the  Code,  the  rule  of  the  Roman  law  is  changed, 
and  that  a  vendee  is  at  once  entitled  to  have  his  contract 
annulled,  on  discovery  that  the  seller  could  not  make  him  the 
rightful  owner.4 

1  Code,  Nap.  1599.  2  Toullier,  Cont.  de  Vente,  Vol.  14,  n.  240. 

3  Sirey,  Vol.  32,  pt.  1,  p.  623 ;  Dalloz,  Vol.  32,  pt.  1,  p.  54. 

4  Duranton,  Cours  de   Droit  Fran§ais,  Vol.  16.     Du  Contrat  de  Vente, 
§  176,  177 ;  Duvergier,  Droit  Civil  Fran§ais,  Vol.  1.     De  la  Vente,  §  17 ; 
Delvincourt,  Cours  de  Code  Civil,  Vol.  2,  liv.  3,  tit.  5,  p.  117 ;  Fremery, 
Etudes  du  Droit  Commercial,  p.  5.     He  thus  admirably  expresses  himself: 
"  Les  fragmens  qui  sont  conserves  au  Digeste  prouvent,  jusqu'a  1'evidence, 
que  la  coututne  avait  consacre  a  Rome  une  formule  habituelle  pour  les  con- 
trats  de  vente,  sauf  les  clauses  spieciales  que,  suivant  1'occurrence,  il  fallait  y 
ajouter.     Dans  cette  formule,  c'^tait  le  vendeur  qui  parlait,  legem  dicebat. 
La  coutume  etait  d'employer,  dans  cette  formule,  pour  exprimer  Pengage- 
ment  que  le  vendeur  entendait  contractor,  ces  mots :  prcestare  emptori  rem 
habere  licere:  ces  termes,  dans  leur  sens  rigoureux,  sont  moins  etendus  que 
Texpression  rem  dare.     Les  jurisconsultes  ont  decide,  d'apre's  ces  donne*es, 
que  toute  clause  ambigue  devait  s'interpre'ter  centre  le  vendeur,  qui  est  en 
faute  de  ne  s'e'tre  pas  explique  plus  clairement ;  ils  ont  decide,  en  outre,  que 
son  engagement  n'emportait  pas  1'obligation  de  transferor  la  propriete. 

"  Justinien  a  transporte  ces  decisions  dans  son  Digeste  et  les  a  erigees  en 
loi ;  en  sorte  que,  tirant  leur  force  du  caractere  de  loi,  et  non  des  circon- 
stances  particulieres  du  fait,  d'apres  lesquelles  les  jurisconsultes  avaient  rai- 
sonne,  elles  s'appliquent  a  tout  contrat  de  vente  par  la  nature  que  la  loi  lui 
reconnalt.  Si  done  la  vieille  formule  est  abandonnee,  si  le  vendeur  se  sert 
des  mots  rem  dare,  et  non  plus  de  ceux-ci,  rem  habere  licere,  comment  expli- 
quera-t-on  une  loi  qui  declare  que  le  vendeur  ne  s'oblige  pas  a  transferor  la 
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§  367  i.  On  the  sale  of  a  promissory  note  [or  a  judgment  *], 
the  law  implies  a  warranty  that  it  is  not  paid ; 2  that  the  signa- 
tures and  indorsements  upon  it  are  made  by  persons  who  have 
capacity  to  make  a  valid  contract ; 3  and  are  genuine,4  and  that 
the  note  is  of  the  kind  and  description  it  purports  on  the  face 


propriete  ?  Et  si,  n'employant  ni  1'une  ni  1'autre  locution,  il  se  borne  a  dire : 
je  vends,  et  s'en  reffere  a  la  coutume  pour  expliquer  le  sens  qu'elle  a  fini  par 
attribuer  a  ce  mot ;  que  fera-t-on  quand  il  sera  constant  que  tous  ceux  qui 
emploient  ce  terme,  y  attachent  1'idee  que  le  vendeur  s'oblige  a  transferor  la 
propriet^  ? 

"  C'est  precisement  ce  qui  est  advenu.  Depuis  bien  des  siecles,  on  enseigne 
dans  nos  ecoles  qu'il  est  de  la  nature  du  contrat  de  vente  que  le  vendeur  ne 
s'oblige  point  a  rendre  1'acheteur  proprietaire :  ipse  dixit !  Et  cependant, 
depuis  bien  des  siecles  aussi,  le  mot :  je  vends,  n'est  plus  paraphrase  dans  la 
formule  roraaine,  qui  en  determinait  le  sens ;  quiconque  le  prononce  ou 
1'entend,  comprend  sans  hesiter  que  celui  qui  vend,  doit  rendre  1'acheteur 
proprietaire  ;  et  chacun  se  demande  comment  il  se  fait  que,  par  la  nature  du 
contrat  de  vente,  le  vendeur  ne  soit  point  engage  a  faire  passer  la  propriete 
a  1'acheteur. 

"  Toutefois,  depuis  que  le  Code  civil  aparu,  et  a  declare,  article  1599  :  *  la 
vente  de  la  chose  (Pautrui  est  nulled  plusieurs  personnes  ont  pense  que,  si  la 
vente  de  la  chose  d'autrui  est  nulle,  c'est  done  que  les  deux  parties  doivent 
avoir  1'intention  commune,  Tune  de  conferer,  1'autre  d'acquerir  la  propriete 
de  la  chose  vendue ;  en  sorte  que  la  nature  du  contrat  de  vente,  qui,  en  droit 
remain,  n'imposait  pas  au  vendeur  1'obligation  de  rendre  1'acheteur  proprie- 
taire, en  droit  fran§ais,  au  contraire,  comprendrait  aujourd'hui  cette  obli- 
gation." See,  also,  even  before  the  Code,  the  similar  opinion  of  Denizart, 
Vol.  9,  vo.  Garantie;  and  of  Argou,  Inst.  au  Droit  Frangais,  Liv.  3,  ch.  23, 
against  that  of  Pothier,  Contrat  de  Vente,  §  98.  See,  also,  for  the  Scottish 
Law,  Erskine's  Inst.  Book  iii.  tit.  3,  §  4. 

1  [Furniss  v.  Ferguson,  34  N.  Y.  485  (1866).] 

2  Ellis  v.  Grooms,  1  Stewart,  47. 

3  Thrall  v.  Newell,  19  Vermont,  202 ;  Lobdell  v.  Baker,  1  Metcalf,  193 ; 
S.  C.,  3  Metcalf,  469.    [But  an  express  warranty  that  the  note  is  "genuine," 
does  not  import  that  the  signer  was  not  a  minor.     Baldwin  v.  Van  Deusen, 
37  N.  Y.  487  (1868).] 

4  Terry  v:  Bissell,  26   Conn.  23 ;  Cabot  Bank  v.  Morton,  4  Gray,  156 ; 
Thrall  v.  Newell,  19  Vermont,  202  ;  Aldrich  v.  Jackson,  5  R.  I.  218  ;  Gurney 
v.  Wormsley,  4  El.  &  Bl.  133  ;   [Dumont  v.  Williamson,  18  Ohio  State,  515, 
(1869)  ;  Merriam  v.  Wolcott,  3  Allen,  258 ;  Bell  v.  Cafferty,  21  Ind.  411 ; 
Thompsons.  M'Cullough,  31  Missouri,  224],     But  see  Baxter  v.  Duren, 
29  Maine,  434,  440 ;  Fisher  v.  Reiman,  12  Maryland,  497. 
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of  it  to  be.1  If  A.  sells  to  B.  a  debt  against  0.,  without  war- 
ranty, he  does  not,  it  is  true,  thereby  stipulate  that  the  debt  is 
absolutely  due,  or  that  it  will  be  paid  by  C.  ;  but  he  does  agree, 
by  necessary  implication,  that  his  title  to  the  claim,  such  as  it 
is,  is  thereby  vested  in  the  purchaser,  and  that  he  (the  assignor) 
has  done  and  will  do  nothing  to  prevent  the  assignee  from  col- 
lecting it.2 

§  368.  Secondly.  When  an  examination  of  manufactured 3 
goods  is,  from  their  nature  or  situation  at  the  time  of  the  sale, 
impracticable,  a  warranty  will  be  implied  that  they  are  mer- 
chantable.4 Thus,  if  goods  be  at  sea,  or  have  not  arrived,  or 
are  stowed  in  the  hold  of  a  ship,  or  in  a  storehouse,  so  that 
only  the  surface  can  be  seen ;  or  if  they  be  in  bales,  so  that  an 
examination  of  the  centre  cannot  be  made  without  tearing  each 
bale  to  pieces,  —  the  seller  will  be  understood  to  warrant  them 
to  be  merchantable,  and  of  the  quality  demanded  and  fairly  ex- 
pected by  the  buyer.5  Thus,  where  the  defendant  sold  twelve 

1  Gompertz  v.  Bartlett,  2  El.  &  Bl.  849 ;  Terry  v.  Bissell,  26  Conn.  23. 
But  there  is  no  implied  warranty  of  the  past  or  future  solvency  of  the  maker 
of  the  note,  from  a  mere  exchange  of  it,  without  indorsement,  for  merchan- 
dise; the  rule  of  caveat  emptor  applying,  in  the  absence  of  fraud,  to  that  as 
well  as  to  the  quality  of  the  merchandise.     Bicknall  v.  Waterman,  5  R.  I. 
43 ;  Burgess  v.  Chapin,  5  R.  I.  225  ;  Beckwith  v.  Farnum,  5  R.  I.  230. 

2  Per  Bigelow,  J.,  in  Eaton  v.  Mellus,  6  Gushing,  566,  572,  573  ;  Pomfret 
'v.  Ricroft,  1  Saund.  322;  Dexter  v.  Mauley,  4  Gushing,  24.     [But  a  sale  of 

a  promissory  note  made  by  the  defendant's  wife  to  him,  before  their  inter- 
marriage, does  not  give  rise  to  an  implied  warranty,  the  facts  being  known 
to  the  purchaser,  that  the  note  was  not  discharged  in  law  by  such  inter- 
marriage, and  that  the  note  was  still  valid  against  the  wife.  Curtis  v. 
Brooks,  37  Barbour,  476  (1861).] 

3  [And  the  tendency  of  modern  decisions  is  to  apply  this  rule  to  all  goods 
whether  manufactured  or  not,    where   the   buyer  has  no   opportunity  for 
examination.     See  Jones  v.  Just,  Law  Rep.  3  Q.  B.  197  (1868),  where  the 
subject  is  very  carefully  examined.] 

4  [An  express  contract  to  deliver  corn  in  merchantable  "order"  means 
corn  of  a  merchantable  quality.     Hamilton  v.  Ganyard,  SKeyes,  45  (1866).] 

5  Gardiner  v.  Gray,  4  Camp.  144 ;  Fisher  v.  Samuda,  1  Camp.  190 ;  Laing 
v.  Fidgeon,  6  Taunt.  108 ;  Okell  v.  Smith,  1  Stark.  108 ;  Bluett  v.  Osborne, 
1  Stark.  384 ;  Gray  v.  Cox,  4  Barn.  &  Cres.  108 ;  Yeates  v.  Pym,  2  Marsh. 
141 ;  3  Black.  Comm.  161 ;    Hanks  v.  McKee,  3  Litt.  227 ;    Jennings  v. 
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bags  of  waste  silk  at  10s.  6d.  per  pound,  which,  on  its  arrival, 
was  found  to  be  of  a  quality  not  salable  under  the  denomina- 
tion of  waste  silk, — Lord  Ellenborough  said,  u  The  purchaser 
has  a  right  to  expect  a  salable  article,  answering  the  descrip- 
tion in  the  contract.  Without  any  particular  warranty,  there 
is  an  implied  term  in  every  such  contract.  Where  there  is  no 
opportunity  to  inspect  the  commodity,  the  maxim  of  caveat 
emptor  does  not  apply.  He  cannot,  without  a  warranty,  insist, 
that  it  shall  be  of  any  particular  quality  or  fineness  ;  but  the 
intention  of  both  parties  must  be  taken  to  be,  that  it  shall  be 
salable  in  the  market  under  the  denomination  mentioned  in  the 

Gratz,  3  Rawle,  168;  Moses  v.  Mead,  1  Denio,  378;  Cleu  v.  McPberson, 
1  Bosw.  (N.  Y.)  480;  Renaud  v.  Peck,  2  Hilton  (N.  Y.),  137.  [See,  also, 
McClung  v.  Kelley,  21  Iowa,  508.]  In  Gardiner  v.  Gray,  Lord  Ellen- 
borough  said,  that  a  warranty,  that  goods  sold  are  merchantable,  would  be 
implied  "  where  there  was  no  opportunity  to  examine.'1''  So,  also,  these  words 
are  cited  and  affirmed  in  Wright  v.  Hart,  18  Wendell,  456,  and  in  Gallagher 
v.  Waring,  9  Wendell,  20 ;  Osgood  v.  Lewis,  2  Harr.  &  Gill,  495.  In 
Hyatt  v.  Boyle,  5  Gill  &  Johns.  110,  the  warranty  of  merchantable  is  limited 
to  cases  where  an  examination  is  "  impracticable,"  and  the  mere  fact  of 
labor  or  inconvenience  is  not  considered  as  equivalent  to  impracticability. 
This  limitation  is  recognized  in  Hart  v.  Wright,  17  Wendell,  267.  See, 
also,  Loomis  v.  Cromwell,  8' Law  Rep.  546.  Despite  these  cases,  however, 
the  old  doctrine  of  caveat  emptor  is  now  established  in  the  State  of  New 
York.  See  Wright  v.  Hart,  18  Wendell,  456;  2  Kent,  Comm.  479,  note 
(6)  ;  Defreeze  v.  Trumper,  1  Johns.  274  ;  Sweet  v.  Colgate,  20  Johns.  196  ;' 
Waring  v.  Mason,  18  Wendell,  425;  Bronson,  C.  J.,  in  Moses  v.  Mead, 
1  Denio,  385.  The  doctrine  of  the  Common  Law  is,  however,  denied  in 
the  late  English  case  of  Jones  v.  Bright,  5  Bing.  535,  and  the  bearing  of  all 
the  latter  cases  is  in  favor  of  the  doctrine  in  the  text.  In  Jones  v.  Bright, 
Mr.  Ch.  J.  Best  said :  "  If  a  man  sells  an  article,  he  thereby  warrants  that 
it  is  merchantable  ;  that  is,  that  it  is  fit  for  some  purpose.  If  he  sells  it  for 
a  particular  purpose,  he  thereby  warrants  it  fit  for  that  purpose,  and  no  case 
has  decided  otherwise,  although  there  are,  doubtless,  some  dicta  to  the  con- 
trary." See,  also,  Brown  v.  Edgington,  2  Mann.  &  Gr.  279 ;  Chanter  v. 
Hopkins,  4  Mees.  &  W.  399  ;  Hastings  v.  Lovering,  2  Pick.  219,  220,  note; 
Holcombe  v.  Hewson,  2  Camp.  391 ;  Salisbury  v.  Stainer,  19  Wendell,  159  ; 
Oneida  Manuf.  Co.  v.  Lawrence,  4  Cowen,  444;  Rose  v.  Beattie,  2  Nott  & 
McCord,  538;  Moses  v.  Mead,  1  Denio,  385;  S.  C.,  5  Denio,  617;  Mc- 
Farland  v.  Newman,  9  Watts,  55  ;  Barnett  v.  Stanton,  2  Ala.  195  ;  [Mody  v. 
Gregson,  Law  Rep.  4  Exch.  49  (1868)]. 
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contract  between  them."  1  So,  also,  where  A.  ordered  of  B. 
forty-eight  saddles,  for  24s.  to  26s.  per  saddle,  and  the  saddles 
delivered  were  unmerchantable  ;  it  was  held,  that,  although 
there  was  no  express  contract  that  the  articles  should  be  mer- 
chantable, it  resulted,  from  the  whole  transaction,  that  the 
article  was  to  be  merchantable.2  This  warranty  is  still  more 
authoritatively  presumed  in  cases  where  the  seller  is  the  man- 
ufacturer ;  but  it  is  not  restricted  in  its  operation  to  such  cases, 
and  applies  to  any  vendor,  whether  he  manufacture  the  article 
sold  or  not.3 

§  369.  But  where  the  whole  of  the  goods  are  completely 
open  to  the  examination  of  the  buyer,  and  are  examined  by 
him,  and  the  seller  is  not  a  manufacturer,  and  does  not  know 
of  the  purpose  to  which  they  are  intended  to  be  applied,  and 
makes  no  warranty  or  representation  of  fitness,  he  is  not  under- 
stood to  assume  a  responsibility  for  any  defect  in  the  goods, 
whether  it  be  latent  or  patent ;  for  the  law  will  not  protect  a 
purchaser  from  the  consequences  of  his  own  folly  and  careless- 
ness where  he  has  solely  trusted  to  his  own  judgment,  if  the 
other  party  has  not  undertaken  to  supply  an  article  of  a  par- 
ticular quality  or  nature,  and  has  done  nothing  to  mislead  him. 
Where  a  man  can  examine  the  goods,  if  he  choose,  and  espe- 
cially where  he  does  examine  them,  he  must  take  the  conse- 
quences, if,  through  carelessness  or  negligence,  he  omit  to  make 
a  thorough  examination.4  Thus,  where  the  defendant  pur- 

1  Gardiner  v.  Gray,  4  Camp.  144;  Wieler  v.  Schilizzi,  17  Com.  B.  619; 
Cleu  v.  McPherson,  1  Bosw.  (N.  Y.)  480.     [See,  also,  Reed  v.  Randall,  29 
N.  Y.  362  (1864)  ;  Hargous  v.  Stone,  1  Seld.  73.] 

2  Laing  v.  Fidgeon,  6  Taunt.  110.     In  this  case  the  goods  did  not  corre- 
spond to  a  sample  which  was  given  ;  but  the  case  was  not  decided  on  the 
ground  that  it  was  a  sale  by  sample. 

3  Jones  v.  Bright,  5  Bing.  535  ;  S.  C.,  1  Dan.  &  Lloyd,  304;    Brown  v. 
Edgington,  2  Mann.  &  Gr.  290,  291.     See,  also,  Misner  v.  Granger,  4  Gil- 
man,  69  ;  Leflore  v.  Justice,  1  Smedes  &  M.   381 ;    Howard  v.  Hoey,  23 
Wendell,  351;   [Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52;    Bigge 
v.  Parkinson,  7  H.  &  N.  958]. 

4  See  Ormrod  v.  Huth,  14  Mees.  &  W.  664.     And  in  Barnett  v.  Stanton, 
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chased  a  number  of  "  old  potash  kettles,"  for  the  purpose  of 
melting  and  making  into  stove  castings,  and  upon  breaking  up 
the  kettles  only  one-half  of  the  iron,  by  weight,  was  found  to 
be  suitable  for  such  purpose,  it  was  held,  that  as  the  plaintiff 
was  guilty  of  no  misrepresentation,  and  was,  in  fact,  ignorant 
of  any  defect  in  the  iron,  and  the  purchaser  having  had  ample 
opportunity  to  examine  it,  no  implied  warranty  as  to  its  qual- 
ity arose,  and  the  maxim  of  caveat  emptor  applied.1  So,  where 
a  bowsprit  was  sold,  which  was  examined  ,by  the  buyer,  and 
was  apparently  sound,  but  which  proved  afterwards  to  be  worth- 
less and  rotten,  the  seller  was  held  not  to  be  liable,2  on  the 
ground  that  the  buyer  had  chosen  to  exercise  his  own  judg- 
ment and  to  rely  thereupon,  and  the  seller  had  been  guilty  of 
no  improper  representation  or  concealment.  But,  if  he  cannot 
examine  them,  —  as,  if  he  order  them  from  a  distance  ;  or  if 
they  be  so  placed  as  to  render  an  examination  impracticable, 
he  must  of  course  trust  to  the  seller  ;  and  the  seller,  by  under- 
taking to  comply  with  his  order,  or  by  furnishing  him  with 
goods  in  answer  to  his  demand,  virtually  affirms  them  to  be 
such  as  have  been  ordered  or  demanded.  And,  as  he  occasions 
the  injury,  he  ought  fairly  to  incur  the  loss.3 

§  370.  The  old  doctrine,  that  a  sound  price  of  itself  implied 
a  warranty,  was  exploded  by  Lord  Mansfield,  whose  decision 
has  been  recognized  in  all  the  subsequent  cases.4  Indeed,  to 

2  Ala.  195,  this  was  held  to  be  the  rule  although  the  manufacturer  himself 
were  the  vendor.  See,  also,  Kirk  v.  Nice,  2  Watts,  367. 

1  Stevens,  v.  Smith,  21  Vermont,  90. 

2  Bluett  v.  Osborne,  1  Stark.  N.  P.  C.  384. 

3  Addison  on  Wrongs  (Eng.  ed.),  645. 

4  Stuart  v.  Wilkins,  Doug.  20;  Parkinson  v.  Lee,  2  East,  314;  La  Neu- 
ville  u.  Nourse,  3  Camp.  351 ;  Deal  v.  Mason,  4  Conn.  428 ;  Mixer  v.  Coburn, 
11  Metcalf,  559  ;  Holden  v.  Dakin,  4  Johns.  421 ;  Johnston  v.  Cope,  3  Harr. 
&  J.  89  ;  Cozzins  v.  Whitaker,  3  Stew.  &  Port.  322 ;  West  v.  Cunningham, 
9  Porter,  104 ;    Moses  v.  Mead,  1  Denio,  378 ;  Wetherill  v.  Neilson,  20 
Penn.  State,  448 ;  Taymon  v.  Mitchell,  1  Maryland,  Dec.  496.     [See,  also, 
Heilbruner  v.  Wayte,  51  Penn.  State,  259;  Weimer  v.  Clement,  37  Id. 
147.] 
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allow  such  a  rule  would  be  totally  to  subvert  the  doctrine  of 
caveat  emptor  in  every  case  ;  and,  however  the  application  of 
this  maxim  may  have  been  restricted  and  modified  by  the  late 
cases,  it  certainly  has  never  been  abandoned.  In  some  of  the 
States  in  the  United  States,  this  doctrine,  that  a  sound  price 
implies  a  warranty  of  soundness,  has,  however,  been  adopted, 
in  opposition  to  the  whole  weight  of  authority.1 

§  371.  Thirdly.  Upon  an  executory  contract  to  manufact- 
ure- an  article,  or  to  furnish  it  for  a  particular  use  or  purpose, 
a  warranty  will  be  implied,  that  it  is  reasonably  fit  and  proper 
for  such  purpose  and  use,  as  far  as  an  article  of  such  a  kind 
can  be.2  This  species  of  warranty  is  distinguished  from  that 

1  This  is  the  case  in  North  and  South  Carolina.     Missroon  v.  Waldo,  2 
Nott  &  McCord,  76  ;   Barnard  v.  Yates,  1  Nott  &  McCord,  142  ;  Timrod  v. 
Shoolbred,  1  Bay,  324 ;  The  State  v.  Gaillard,  2  Bay,  19,  380 ;  Crawford  v. 
Wilson,  2  Rep.  Const.  U.   S.  353;    Gailbraith  r.  White,   Haywood,  464. 
And  in  Louisiana,   Dewees  v.  Morgan,  1  Mart.  (Louis.)  1 ;  Melancon  v. 
Robichaux,  17  Louis.  97.     But  this  implied  warranty  does  not  extend  to 
defects,  which  are  apparent,  and  which  might  be  discovered  by  simple  in- 
spection, unless  fraud  has  been  employed  to  conceal  them.     Richardson  v. 
Johnson,  1  Louis.  (An.)  389;  Dillard  v.  Moore,  2  English,  166.     Nor  does 
it  extend  to  those  defects  of  which  the  buyer  is  informed  or  could  have  in- 
formed himself.     Whitefield   v.  McLeod,  2  Bay,  380.     If  the  parties  ex- 
pressly agree  that  the  buyer  shall  take  the  property  at  his  own  risk,  the 
vendor  is  not  answerable  for  its  soundness.     Thompson  v.  Lindsay,  3  Bre- 
vard,  305.     But  a  sound  price  does  not  in  these  States  imply  that  the  article 
is  worth  the  price  paid.     And  the  unsoundness  must  materially  affect  the 
value  of  the  article.     Smith  v.  Rice,  1  Bailey,  648. 

2  Jones  v.  Bright,  5  Bing.  535;  S.  C.,  1  Dan.  &  Lloyd,  304;  Gower  v. 
Von  Dedalzen,  4  Scott,  460,  3  Bing.  N.  C.  717 ;    Brown  v.  Edgington,  2 
Mann.  &  Gr.  279 ;  S.  C.,  2  Scott,  N.  R.  496 ;  Shepherd  v.  Pybus,  4  Scott, 
N.  R.  434;  Gray  v.  Cox,  6  Dowl.  &'Ryl.  200;  S.  C.,  4  Barn.  &  Cres.  108; 
5  Barn.  &  Cres.  458 ;  Laing  v.  Fidgeon,  6  Taunt.  108 ;  S.  C.,  4  Camp.  169 ; 
Boyd  v.  Crawford,  Addison,  150 ;  Taylor  v.  Sands,  5  Johns.  403 ;    Srnalle 
v.  Marrable,  11  Mees.  &  W.  5 ;  Freeman  v.  Clute,  3  Barbour  (S.  C.),  425; 
Brenton  v.  Davis,  8  Blackf.  317 ;  Misner  v.  Granger,  4  Gilman,  69 ;  Over- 
ton  v.  Phelan,  2  Head  (Tenn.),  445  ;  Brown  v.  Sayles,  1  Williams  (Vt.),  227 ; 
Beals  v.  Olmstead,  24  Vermont,  114;  Walton  v.  Cody,  1  Wisconsin,  420; 
Brown   v.    Murphee,   31   Mississippi,    91 ;    Getty   v.   Rountree,    2   Chand. 
28 ;  Wright  v.  Barnes,  14  Conn.  518 ;  Kellogg  v.  Denslow,  14  Conn.  411 ; 
Renaud  v.  Peck,  2  Hilton  (N.  Y.),  137 ;  Kingsbury  v.  Taylor,  29  Maine, 
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last  mentioned,  in  that  the  goods  sold  are  either  not  in  exist- 
ence, or  are  to  be  procured  for  the  vendee,  and  are  not  selected 
or  specifically  designated  by  him.1  If  a  purchaser  select  a 
particular  article,  trusting  to  his  own  judgment,  he  cannot 
afterwards  hold  the  vendor  responsible,  on  the  ground  that  it 
turns  out  to  be  unfit  for  the  purpose  for  which  it  was  designed, 
because  the  skill  and  judgment  of  the  vendor  are  not  relied 
upon  ;  but,  if  he  relies  upon  the  judgment  of  the  seller,  and 
informs  him  of  the  use  to  which  it  is  to  be  applied,  the  vendor 
impliedly  undertakes  to  furnish  an  article  fit  and  proper  for 
such  use.2  [That  is  to  say,  if  a  man  says  to  another,  sell  me 
a  horse  "  fit  to  carry  me,"  and  the  latter  sells  him  a  horse 
which  he  knows  to  be  unfit  to  ride,  he  may  be  liable  for  the 
consequences  ;  but  if  a  man  says  "  sell  me  that  gray  horse  to 
ride,"  and  the  other  sells  it,  knowing  that  he  cannot  ride  it, 
that  would  not  make  him  liable.3]  And  a  similar  rule  would 
apply  as  to  a  mechanic  or  artisan  who  is  employed  to  perform 

508 ;  [Cunningham  v.  Hall,  Sprague,  404 ;  Bigg  v.  Parkinson,  7  H.  &  N. 
955 ;  Pacific  Iron  Works  v.  Newhall,  34  Conn.  67  (1867)  ;  Hamilton  v. 
Ganyard,  34  Barbour,  204] . 

1  In  Howard  v.  Hoey,  23  Wendell,  350,  the  Court  thus  distinguishes  be- 
tween executed  and  executory  contracts  of  sale  in  respect  to  the  implied 
warranty.     "Where  a  contract,"  says  Bronson,  Ch.  J.,  "is  executory,  or, 
in  other  words,  to  deliver  an  article  not  defined  at  the  time,  on  a  future  day, 
whether  the  vendor  have  an  article  of  the  kind  on  hand,  or  it  is  afterwards 
to  be  procured  or  manufactured,  the  promisee  cannot  be  compelled  to  put 
up  satisfied  with  an  inferior  commodity.     The  contract  always  carries  an 
obligation  that  it  shall  be  at  least  merchantable,  —  at  least  of  medium  quality 
or  goodness.     If  it  come  short  of  this,  it  may  be  returned,  after  the  vendee 
has  had  a  reasonable  time  to  inspect  it."     See,  also,  Moses  v.  Mead,  1 
Denio,  378,  where  this  case  is  recognized ;    Brown  v.  Sayles,  1  Williams 
(Vt.),  227  ;    Barr  v.  Gibson,  3  Mees.  &  W.  389,  399 ;    Burnby  v.  Bollett, 
16  Mees.  &  W.  644 ;    Kirk  v.  Nice,  2  Watts,  367  ;    Misner  v.  Granger,  4 
Gilman,  69 ;    Leflore  v.  Justice,  1  Smedes  &  M.  381 ;  Getty  v.  Rountree,  2 
Chand.  28 ;   [Bull  v.  Robinson,  28  Eng.  Law  &  Eq.  588  ;    Fisk  v.  Tank,  12 
Wise.  276] . 

2  Ibid.     See,  also,  Carnochan  v.  Gould,  1  Bailey,  75 ;  Brenton  v.  Davis, 
8  Blackf.  317. 

3  [Maule,  J.,  in  Keates  v.  Kadogan,  2  Eng.  Law  &  Eq.  320;  10  C.  B. 
591.     And,  see,  Deming  v.  Foster,  42  N.  Hamp.  174.] 
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certain  labor,  or  to  manufacture  an  article,  and  who  is  under- 
stood to  agree  to  do  his  work  in  a  workman-like  manner,  and 
who,  if  he  perform  it  negligently  or  improperly,  is  responsible 
to  his  employer  in  damages,  —  spondet  peritiam  artis.1  Nor 
is  there  in  this  respect  any  distinction  between  a  vendor  who  is 
a  manufacturer,  and  a  vendor  who  merely  undertakes  to  sup- 
ply an  article,  either  by  getting  it  made,  or  by  procuring  it 
otherwise.2  For  the  manufacturer  has  it  within  his  power  to 
render  the  article  fit  for  such  purpose,  by  the  mode  of  man- 
ufacture and  by  the  care  which  he  is  bound  to  bestow  on  it,  — 
and  the  seller,  who  undertakes  to  procure  articles  for  a  specific 
purpose,  has  it  equally  in  his  power  to  procure  those  which  are 
fit  and  proper.  The  same  trust  is  reposed  in  both.  But  in  the 
case  of  a  direct  purchase,  no  trust  is  necessarily  reposed  in  the 
vendor,  where  an  ample  opportunity  of  examination  is  afforded  ; 
and,  where  no  such  opportunity  is  given,  an  implied  warranty, 
as  we  have  seen,3  arises.  Where,  therefore,  copper  sheathing 
was  ordered  for  the  purpose  of  sheathing  a  vessel,  and  the  sell- 
ers were  to  manufacture  it,  and  it  proved  to  be  wholly  worth- 
less for  such  a  use,  it  was  held,  that  although  no  fraud  was 
imputable  to  the  vendors,  yet  that,  as  the  vendors  knew  that  it 
was  to  be  applied  to  the  purpose  of  sheathing  a  vessel,  a  war- 
ranty was  implied  on  their  part  that  it  was  fit  for  such  purpose.4 

1  Story  on  Bailments,  §  431,  436 ;  Coggs  v.  Bernard,  2  Ld.  Raym.  909  ; 
Moneypenny  v.  Hartland,  1  Car.  &  P.  352  ;  S.  C.,  2  Car.  &  P.  378  ;  Pothier, 
Contrat  de  Louage,  n.  425 ;  1  Bell,  Comm.  456  (5th  ed.)  ;  Duncan  v.  Blun- 
del,  3  Stark.  6 ;  3  Kent,  Comm.  588 ;  Dig.  Lib.  50,  tit.  17,  1.  132 ;  Lib.  4, 
tit.  9,  1.  5 ;  Lib.  19,  tit.  2,  1.  9,  §  5 ;  Pothier,  Pand.  Lib.  19,  tit.  2,  n.  29. 

8  Brown  v.  Edgington,  2  Mann.  &  Gr.  290,  291. 

3  Ante,  §  368. 

4  Jones  v.  Bright,  5  Bing.  533 ;  S.  C.,  3  Moore  &  P.  155.     In  this  case, 
Best,  Ch.  J.,  said :  "  It  is  the  duty  of  the  Court,  in  administering  the  law,  to 
lay  down  rules  calculated  to  prevent  fraud  ;  to  protect  persons  who  are  neces- 
sarily ignorant  of  the  qualities  of  a  commodity  they  purchase  ;  and  to  make 
it  the  interest  of  manufacturers  and  those  who  sell,  to  furnish  the  best  article 
that  can  be  supplied.     The  Court  must  decide  with  a  view  to  such  rules, 
although/upon  the  present  occasion,  no  fraud  has  been  practised  by  the  par- 
ties calling  for  decision.     This  is  an  action  against  the  defendants  to  recover 
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So,  where  A.  ordered  a  crane  rope  of  B.,  informing  him  that 
it  was  wanted  to  raise  pipes  of  wine  from  the  cellar,  and  B. 

damages  for  the  insufficiency  of  certain  copper  which  they  furnished  for  a 
particular  purpose.  It  has  been  asserted  that  the  invoice  is  the  only  evi- 
dence of  such  a  contract,  and  that  the  defendants  ought  not  to  be  bound  by 
a  loose  conversation  at  the  time  of  the  sale.  An  invoice,  however,  is  fre- 
quently not  sent  till  long  after  the  contract  is  completed,  and  is  altogether 
unlike  a  broker's  note  which  does  contain  the  contract  between  the  parties ; 
but  if  we  look  at  the  invoice  alone,  we  see  in  the  present  case  that  the  copper 
was  expressly  for  the  ship  Isabella.  However,  I  do  not  narrow  my  judg- 
ment to  that,  but  think,  on  the  authority  of  a  case  not  cited  at  the  bar,  Kain 
v.  Old,  2  Barn.  &.  Ores.  634,  that,  '  where  the  whole  matter  passes  in  parol, 
all  that  passes  may  sometimes  be  taken  together  as  forming  parcel  of  the 
contract,  though  not  always,  because  matter  talked  of  at  the  commencement 
of  a  bargain  may  be  excluded  by  the  language  used  at  its  termination.'  In 
that  doctrine  I  entirely  concur.  Whatever,  then,  was  not  previous  discus- 
sion, but  formed  part  of  the  contract,  may  be  taken  into  consideration.  In 
a  contract  of  this  kind,  it  is  not  necessary  that  the  seller  should  say,  '  I  war- 
rant ; '  it  is  enough  if  he  says  that  the  article  which  he  sells  is  fit  for  a  par- 
ticular purpose.  Here,  when  Fisher,  a  mutual  acquaintance  of  the  parties, 
introduced  them  to  each  other,  he  said,  '  Mr.  Jones  is  in  want  of  copper  for 
sheathing  a  vessel ; '  and  one  of  the  defendants  answered,  *  We  will  supply 
him  well.'  As  there  was  no  subsequent  communication,  that  constituted  a 
contract,  and  amounted  to  a  warranty.  But  I  wish  to  put  the  case  on  a 
broad  principle  :  If  a  man  sells  an  article,  he  thereby  warrants  that  it  is  mer- 
chantable, —  that  it  is  fit  for  some  purpose.  This  was  established  in  Laing 
v.  Fidgeon.  If  he  sells  it  for  a  particular  purpose,  he  thereby  warrants  it 
fit  for  that  purpose ;  and  no  case  has  decided  otherwise,  although  there  are, 
doubtless,  some  dicta  to  the  contrary.  Reference  has  been  made  to  cases  on 
warranties  of  horses ;  but  there  is  a  great  difference  between  contracts  for 
horses  and  a  warranty  of  a  manufactured  article.  No  prudence  can  guard 
against  latent  defects  in  a  horse  ;  but  by  providing  proper  materials,  a  mer- 
chant may  guard  against  defects  in  manufactured  articles ;  as  he  who  manu- 
factures copper  may,  by  due  care,  prevent  the  introduction  of  too  much 
oxygen ;  and  this  distinction  explains  the  case  of  Bluett  v.  Osborne,  in  which 
Lord  Ellenborough  held  that  the  defendant,  who  had  sold  a  bowsprit,  was 
not  responsible  for  a  failure  arising  out  of  a  latent  defect  in  the  timber.  The 
decisions,  however,  touching  the  sale  of  horses,  turn  on  the  same  principle. 
If  a  man  sells  a  horse  generally,  he  warrants  no  more  than  that  it  is  a  horse ; 
the  buyer  puts  no  question,  and  perhaps  gets  the  animal  the  cheaper.  But 
if  he  asks  for  a  carriage-horse,  or  a  horse  to  carry  a  female,  or  a  timid  and 
infirm  rider,  he  who  knows  the  qualities  of  the  animal,  ahd  sells,  undertakes, 
on  every  principle  of  honesty,  that  it  is  fit  for  the  purpose  indicated.  The 
selling,  upon  a  demand  for  a  horse  with  particular  qualities,  is  an  affirmation 
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thereupon  undertook  to  procure  it,  but  the  rope  which  he  fur- 
nished was  unfit  for  such  purpose  ;  it  was  held  that  a  warranty 

that  he  possesses  those  qualities.  So,  it  has  been  decided,  if  beer  be  sold 
to  be  consumed  at  Gibraltar,  the  sale  is  an  affirmation  that  it  is  fit  to  go  so 
far.  Whether  or  not  an  article  has  been  sold  for  a  particular  purpose,  is, 
indeed,  a  question  of  fact ;  but  if  sold  for  such  purpose,  the  sale  is  an  under- 
taking that  it  is  fit.  As  to  the  puffs  to  which  allusion  has  been  made,  the 
Court  has  no  wish  to  encourage  them ;  they  are  mere  traps  for  buyers ; 
and  if  a  case  were  to  arise  out  of  a  contract  made  under  such  circumstances, 
and  it  were  shown  that  the  article  puffed  was  of  inferior  quality,  when  as- 
serted to  be  of  the  best  materials  and  workmanship,  the  seller  would  be 
bound  to  take  it  back,  or  make  compensation  in  damages.  These  principles 
decide  the  present  case  in  favor  of  the  plaintiff.  After  what  Lord  Tenterden 
had  said  in  Gray  v.  Cox,  I  declined  expressing  an  opinion  at  nisi  prius ;  but 
I  expected  the  jury  would  have  found  that  the  article  was  not  properly  manu- 
factured, for  the  testimony  of  the  scientific  witnesses  was  very  clear ;  and 
though  the  conduct  of  the  defendants  was  most  upright,  the  article  they  sold 
had  certainly  suffered  in  the  manufacture.  At  all  events,  the  warranty  given 
by  them  is  not  satisfied,  because  the  jury  find  that  there  is  an  intrinsic  defect 
in  an  article  manufactured  by  them.  Old  cases  have  been  cited ;  and  Chan- 
delor  v.  Lopus,  at  the  head  of  them;  but  that  does  not  bear  on  the  ques- 
tion, because  all  that  the  Court  decided  is,  that  to  render  the  defendants 
liable,  there  must  be  a  warranty  or  a  false  representation.  But  the  case  does 
not  decide  there  must  be  an  express  warranty ;  an  implied  warranty  would 
satisfy  the  terms  of  the  decision.  Here  there  has  been,  in  my  opinion,  an 
express  warranty.  The  most  material  case  is  Parkinson  v.  Lee ;  but  the 
point  was  not  decided  there ;  the  Court  only  decided  that  a  warranty,  that 
hops  sold  should  be  equal  to  sample,  was  satisfied  by  showing  that  they  were 
equal  to  sample,  although  not  perfectly  good  and  merchantable.  Then,  the 
defect  complained  of  was  in  a  product  of  nature,  not  of  human  art,  and  was 
unknown  to  the  sellers.  That  case,  too,  was  decided  in  1802,  and  Gibbs, 
C.  J.,  cannot  be  supposed  to  have  been  unacquainted  with  it,  when  he  de- 
cided Laing  v.  Fidgeon,  in  1815  ;  yet  he  there  decided  the  point  now  in  dis- 
pute, that  in  every  contract  to  furnish  manufactured  goods,  however  low 
the  price,  it  is  an  implied  term  that  the  goods  should  be  merchantable.  The 
law,  then,  resolves  itself  into  this :  that  if  a  man  sells  generally,  he  under- 
takes that  the  article  sold  is  fit  for  some  purpose  ;  if  he  sells  it  for  a  particu- 
lar purpose,  he  undertakes  that  it  shall  be  fit  for  that  particular  purpose.  In 
the  present  case  the  copper  was  sold  for  the  purpose  of  sheathing  a  ship,  and 
was  not  fit  for  that  purpose;  the  verdict  for  the  plaintiff,  therefore,  must 
stand ;  the  case  is  of  great  importance ;  because  it  will  teach  manufacturers 
that  they  must  not  aim  at  underselling  each  other  by  producing  goods  of 
inferior  quality,  and  that  the  law  will  protect  purchasers  who  are  necessarily 
ignorant  of  the  commodity  sold."  See  Addison  on  Contr.  (Am.  ed.  1857) 
230. 
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was  implied  from  the  contract,  that  the  rope  was  fit  and  proper 
for  the  purpose  for  which  it  was  intended,  and  that  the  fact 
that  the  vendor  was  not  the  manufacturer,  made  no  difference 
ill  his  liability.1 

1  Brown  v.  Edgington,  2  Mann.  &  Gr.  279,  290,  292  ;  S.  C.,  2  Scott,  N.  R. 
496.  In  this  case,  Ch.  Justice  Tindal  said :  "It  appears  to  me  to  be  a  dis- 
tinction well  founded,  both  in  reason  and  on  authority,  that  if  a  party  pur- 
chases an  article  upon  his  own  judgment  he  cannot  afterwards  hold  the 
vendor  responsible,  on  the  ground  that  the  article  turns  out  to  be  unfit  for 
the  purpose  for  which  it  was  required ;  but  if  he  relies  upon  the  judgment 
of  the  seller  and  informs  him  of  the  use  to  which  the  article  is  to  be  applied, 
it  seems  to  me  the  transaction  carries  with  it  an  implied  warranty  that  the 
thing  furnished  shall  be  fit  and  proper  for  the  purpose  for  which  it  was  de- 
signed. In  the  present  case  the  facts  are  free  from  all  doubt.  The  plaintiff 
sends  to  the  defendant's  shop  for  a  crane  rope ;  whereupon  the  foreman  of 
the  defendant  goes  to  the  plaintiff's  premises  to  ascertain  the  dimensions  of 
the  rope  required,  and  is  shown  the  crane,  and  is  told  that  the  rope  is  wanted 
for  the  purpose  of  raising  pipes  of  wine  from  the  cellar.  The  rope  is  made, 
and  is  fixed  to  the  crane  by  a  servant  of  the  defendant.  Upon  this  state  of 
facts,  it  has  been  contended  on  the  part  of  the  defendant  that  no  warranty 
can  be  implied,  inasmuch  as  the  defendant  was  not  the  actual  manufacturer 
of  the  rope.  I  cannot,  myself,  see  any  great  distinction  between  a  manu- 
facturer and  a  party  who  undertakes  to  get  an  article  made  ;  but  in  the  pres- 
ent case  I  think  the  defendant  must  be  taken  to  be  the  manufacturer.  The 
evidence  is,  that  he  sent  the  order  to  be  executed  by  a  rope-maker  of  the 
name  of  Dunn.  Can  it  make  any  difference  with  respect  to  his  legal  liabil- 
ity, whether  the  rope  was  made  on  his  own  premises,  or  by  a  person  whom 
he  employs  as  his  manufacturer?  This  is  a  stronger  case  than  Jones  v. 
Bright ;  here,  the  attention  of  the  defendant  was  distinctly  called  to  the  pur- 
pose to  which  the  article  was  to  be  applied.  I  do  not  think  that  any  great 
weight  is  to  be  given  to  the  argument  of  the  hardship  of  holding  the  defend- 
ant responsible ;  for  it  was  his  own  fault  that  he  did  not  inform  the  person 
whom  he  ordered  to  make  the  rope,  of  the  use  to  which  it  was  to  be  applied. 
His  want  of- a  remedy  over  against  the  manufacturer  from  this  circumstance, 
ought  not  to  prevent  him  from  being  held  liable  to  the  plaintiff."  Mr.  Jus-* 
ticeErskine  said:  "  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
The  question  is,  whether  the  evidence  showed  that  the  rope  was  supplied 
under  a  contract  which  implied  a  warranty  that  the  rope  was  fit  and  proper 
for  the  purpose  for  which  it  was  required.  It  appears  that  at  the  time  the 
order  was  given,  the  rope  was  not  in  existence,  and  that  the  defendant  was 
made  acquainted  with  the  use  for  which  it  was  wanted.  When  a  party 
undertakes  to  supply  an  article  for  any  particular  purpose,  he  warrants  that 
it  shall  be  fit  and  proper  for  such  purpose.  If  a  purchaser  himself  selects 
the  article,  it  has  been  held  that  the  mere  fact  that  the  vendor  knows  the  use 


CH.  XII.]         OF   WARRANTY    [IMPLIED    AS   TO   QUALITY].  455 

§  372.  But,  where  an  article  of  a  certain  and  definite  nature 
is  to  be  manufactured  to  order,  the  seller  of  course  can  in  no 
sense  be  considered  as  warranting  it  to  be  appropriate  to  the 
use  to  which  the  buyer  intends  to  apply  it,  whether  the  seller 
be  informed  of  such  intention  or  not ;  but  only  as  warranting 
it  to  be  as  fit  as  any  similar  article  answering  to  the  order,  can 
reasonably  be  expected  to  be.1  That  is,  the  seller  does  not 
undertake  to  warrant  the  good  judgment  of  the  buyer,  but  only 
the  fitness  of  the  article,  as  far  as  its  quality,  and  not  its  nature, 
is  concerned.  Thus,  where  the  plaintiff  was  the  patentee  and 

for  which  it  is  designed,  will  not  raise  an  implied  warranty,  because  the  skill 
and  judgment  of  the  latter  are  not  relied  on  in  making  the  purchase.  In 
this  case  not  only  was  the  defendant's  foreman  told  the  purpose  for  which 
the  rope  was  required,  but  after  being  so  told,  he  undertook  to  supply  the 
rope,  and  said  that  it  must  be  made.  It  has  been  contended,  that  no  war- 
ranty can  be  implied  unless  the  seller  be  also  the  manufacturer.  It  is  true 
that  in  Jones  v.  Bright,  the  vendors  were  the  manufacturers ;  and  that  fact 
was  alleged  in  the  declaration,  and  some  stress  laid  upon  it  by  the  judges  in 
their  judgments.  But  it  does  not  follow,  because  the  Court  attaches  some 
weight  to  a  fact  which  clearly  makes  a  party  liable,  that  such  fact  is  a  neces- 
sary ingredient  in  the  case.  Here,  the  defendant  did  not  make  the  rope, 
but  he  selected  a  person  to  make  it,  and  had  an  opportunity  of  informing 
him  of  the  purpose  for  which  the  article  was  wanted.  If  he  did  not  do  so, 
it  was  his  own  fault.  Having  undertaken  to  supply  a  rope  for  the  plaintiff's 
crane,  he  is  clearly  liable  to  this  action,  the  jury  having  found  that  it  was 
not  a  fit  rope  for  that  purpose."  But  in  Dickson  v.  Jordan,  11  Iredell,  166, 
it  was  decided  that  the  purchase  of  a  rope  for  a  particular  purpose  did  not 
give  rise  to  a  warranty  of  its  strength,  nor  make  the  vendor  answerable  for 
its  failure  to  answer  the  purpose  for  which  it  was  bought.  [And  it  has  else- 
where been  held  that  a  warranty  of  fitness  of  an  article  sold  by  one  not  a 
manufacturer,  for  a  specific  purpose,  is  not  implied  merely  because  the  vendor 
knew  that  the  article  was  intended  for  such  a  purpose.  Bartlett  v.  Hop- 
'pock,  34  N.  Y.  118  (1865) ;  Deming  v.  Foster,  42  N".  Hamp.  165 ;  Mason 
y.  Chappell,  15  Gratt.  572  (1860).  But  see  Smith  v.  Justice,  13  Wise.  600.] 
See  Owens  v.  Dunbar,  12  Irish  Law,  304 ;  Dickson  q.  Zizinia,  10  Com.  B. 
602  ;  Burnby  v.  Bollett,  16  Mees.  &  W.  644 ;  Stevens  v.  Smith,  21  Vermont, 
90;  [Rodgers  v.  Niles,  11  Ohio  State,  48,  an  important  case], 

1  Chanter  v.  Hopkins,  4  Mees.  &  W.  399  ;  Ollivant  v.  Bayley,  5  Adol.  & 
El.  289  ;  Wright  v.  Hart,  18  Wendell,  449  ;  Camac  v.  Warriner,  1  Com.  B. 
367  ;  Archdale  v.  Moore,  19  Illinois,  565 ;  [Whitmore  v.  South  Boston  Iron 
Co.,  2  Allen,  58 ;  Turner  v.  Mucklow,  1  H.  &  N.  857 ;  not  in  the  English 
edition;  Wieler  v.  Schilizzi,  17  C.  B.  356]. 
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manufacturer  of  a  patent  machine  for  printing  two  colors,  and 
the  defendant,  having  seen  one  of  the  machines  on  the  plaintiff's 
premises,  ordered  one,  the  plaintiff  undertaking  by  a  written 
memorandum  to  make  "  a  two  color  printing  machine  on  my 
patent  principle,"  and  in  an  action  for  the  price,  the  defendant 
excused  himself  from  liability,  on  the  ground,  that  the  machine 
had  been  found  useless  for  printing  in  two  colors  ;  it  was  held, 
that,  if  the  machine  described  was  a  known,  ascertained  article, 
ordered  by  the  defendant,  he  was  liable,  whether  it  answered 
his  purpose  or  not ;  but  that,  if  it  were  not  a  known,  ascertained 
article,  and  the  plaintiff  had  merely  agreed  to  supply  a  machine 
for  printing  two  colors,  the  defendant  was  not  liable,  unless  the 
instrument  was  reasonably  fit  for  such  purpose.1  So,  also, 
where  an  article  was  ordered  of  the  manufacturer,  under  the 
designation  of  "  Chanter's  smoke-consuming  furnace,"  to  be 
used  in  the  defendant's  brewery,  and  it  was  found  on  trial  not 
to  be  adapted  for  such  a  use,  although  it  operated  in  its  cus- 
tomary manner,  there  being  no  fraud,  it  was  held,  that  the  seller 
could  not  be  understood  to  warrant  that  the  furnace  was  adapted 
to  the  use  for  which  it  was  intended,  inasmuch  as  it  was  a  spe- 
cific and  definite  article,  and  as  good  for  the  purpose  as  any 
answering  the  description  in  the  order.2  If  the  vendee  has 
directed  how  a  machine  should  be  constructed,  the  vendor  is 
not  liable  for  its  defective  operation.3  Where  a  manufacturer 
contracts  to  deliver  a  manufactured  article  at  a  distant  place, 
and  the  article,  when  delivered  to  the  carrier  for  the  purpose 
of  being  conveyed,  is  of  a  merchantable  quality ;  the  purchaser 
is  subject  to,  and  must  bear  the  risk  of,  any  deterioration  which- 
is  necessarily  consequent  upon  the  transmission.4 

1  Ollivant  v.  Bayley,  5  Adol.  &  El.  289 ;  Dickson  v.  Jordan,  11  Iredell, 
166 ;  Burns  v.  Fletche  ,  2  Carter  (Ind.),  372. 

2  Chanter  v.  Hopkins,  4  Mees.  &  W.  399  ;  Prideaux  v.  Bunnett,  1  Com. 
B.  (N.  S.)   613.      [But  see  Mallam  v.  Radloff,   17   C.  B.  (N.  S.)  588 
(1864).]     See  Dickson  v.  Jordan,  11  Iredell,  166. 

3  Archdale  v.  Moore,  19  Illinois,  565. 

4  Bull  ».  Robison,  10  Exch.  342,  346.     Alderson,  B.,  said:  "Any  war- 
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§  373.  Under  this  head,  also,  is  included  the  implied  war- 
ranty, which  is  raised  in  the  sale  of  provisions,  where  they  are 
sold  for  immediate  domestic  use,  by  dealers  and  common  traders 
in  provisions,  that  they  are  sound  and  wholesome ;  on  the 
ground,  that  such  a  warranty  is  necessary  for  the  preservation 
of  health  and  life.1  This  rule,  however,  has  been  held  not  to 
apply  to  the  case  of  a  sale  of  provisions  packed,  inspected,  and 
prepared  for  exportation,  as  merchandise,  where  there  was  only 
a  warranty  that  the  provisions  were  of  a  particular  brand,  and 
where  they  were  not  wholly  unmerchantable.2  But  where  a 
person  sells  provisions,  who  is  not  a  professed  buyer  and  seller 
of  such  commodities,  he  is  not  liable  unless  there  is  evidence  of 

ranty  implied  by  the  law  must  be  a  reasonable  warranty,  and  cannot  be  one 
which  it  is  physically  impossible  to  comply  with." 

1  3  Black.  Comm.  165 ;  Von  Bracklin  v.  Fonda,  12  Johns.  468 ;  Osgood 
v.  Lewis,  2  Harr.  &  Gill,  495 ;  Winsor  v.  Lombard,  18  Pick.  57 ;  Year 
Book,  9  Henry  VI.  53;  Rosure  v.  Vaughan,  Cro.  Jac.  197;  Keilway,  91; 
1  Roll.  Abr.  tit.  Action  sur  Case  (P.),  pi.  1  and  2 ;  Moses  r.Mead,  1  Denio, 
378.  See  cases  collected  in  1  Viner,  Abr.  561.  [And  see  the  late  case  of 
Hoover  v.  Peters,  18  Mich.  51  (1869)  ;  Divine  v.  McCormick,  50  Barbour, 
116  (1867).] 

s  Winsor  v.  Lombard,  18  Pick.  57.  In  this  case  Mr.  Ch.  Justice  Shaw 
said  :  **  In  a  case  of  provisions,  it  will  readily  be  presumed  that  the  vendor 
intended  to  represent  them  as  sound  and  wholesome,  because  the  very  offer 
of  articles  of  food  for  sale  implies  this,  and  it  may  readily  be  presumed  that  a 
common  vendor  of  articles  of  food,  from  the  nature  of  his  calling,  knows 
whether  they  are  unwholesome  and  unsound  or  not.  From  the  fact  of  their 
being  bad,  therefore,  a  false  and  fraudulent  representation  may  readily  be 
presumed.  But  these  reasons  do  not  apply  to  the  case  of  provisions,  packed, 
inspected,  and  prepared  for  exportation  in  large  quantities  as  merchandise. 
The  vendee  does  not  rely  upon  the  supposed  skill  or  actual  knowledge  of  the 
vendor,  but  both  rely  upon  the  skill  and  responsibility  of  the  inspector,  as 
verified  by  the  brand,  for  all  qualities  which  the  brand  indicates ;  and  for 
damage  which  may  happen  afterwards,  and  against  which,  therefore,  the 
brand  offers  no  security,  the  vendee  must  secure  himself  by  the  terms  of  the 
contract ;  and  unless  he  does  so,  or  unless  he  is  deceived  by  a  false  represen- 
tation of  the  present  and  actual  condition  of  the  commodity,  on  which  he 
would  have  a  remedy  of  a  different  character,  he  must  be  supposed  to  have 
been  content  to  take  the  risk  on  himself."  See,  also,  Moses  v.  Mead,  5 
Denio,  617;  Hyland  v.  Sherman,  2  E.  D.  Smith  (N.  Y.),  234;  Goldrich  v. 
Ryan,  3  E.  D.  Smith,  324;  Emerson  v.  Brigham,  10  Mass.  197. 
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warranty  or  of  fraud.1  [So  a  public  salesman  who  sells  on 
commission  meat  consigned  to  him  by  his  employers,  is  not 
liable  on  an  implied  warranty,  if  he  had  no  means  of  .knowing 
and  did  not  know  that  the  meat  sold  by  him  was  unfit  for 
food.2] 

§  374.  Fourthly.  A  warranty  will  be  implied  against  all 
latent  defects  in  two  cases.  1st.  When  the  seller  knew  that 
the  buyer  did  not  rely  on  his  own  judgment  but  on  that  of  the 
seller,  who  knew,  or  might  have  known,  the  existence  of  the  de- 
fects. This  exception  to  the  general  rule  is  allowed  on  the 
ground,  that  the  seller  in  such  a  case  is  guilty  of  a  constructive 
fraud,  and,  however  unintentionally,  does  nevertheless  actually 
mislead  the  vendee  to  his  injury.3  If,  however,  the  buyer  do 

1  Burnby  v.  Bollett,  16  Mees.  &  W.  644.     In  this  case  A.,  a  farmer, 
bought  in  the  public  market  of  a  country  town,  from  B.,  a  butcher  keeping  a 
stall  there,  the  carcass  of  a  dead  pig  for  consumption,  and  left  it  hanging  up, 
intending  to  return  after  completing  other  business  and  take  it  away.      In 
his  absence  C.,  a  farmer,  seeing  it  and  wishing  to  buy,  was  referred  to  A., 
as  the  owner,  and  subsequently,  on  the  same  day,  bought  it  of  A.,  the  orig- 
inal buyer,  without  any  warranty.     It  did  not  appear  that  any  secret  defect 
in  it  was  known  to  any  of  the  parties.     It  turned  out  to  be  unsound,  and 
unfit  for  human  consumption.     It  was  held,  that  no  warranty  of  soundness 
was  implied  by  law  between  the  farmers  A.  and  C.     See,  also,  Van  Bracklin 
v.  Fonda,  12  Johns.  468 ;  Emerson  v.  Brigham,  10  Mass.  197  ;  Marshall  v. 
Peck,  1  Dana,  612 ;  Osgood  v.  Lewis,  2  Harr.  &  Gill,  495 ;  2  Kent,  Comm. 
479  ;  Humphreys  v.  Comeline,  8  Blackf.  508  ;  Hart  v.  Wright,  17  Wendell, 
267;  S.  C.,  IsVendell,  449;   [Davis -y.  Murphy,  14  Ind.  158]. 

2  [Emmerton  v.  Mathews,  7  H.  &  N.  586.] 

3  See  ante,  §  169,  176,  179 ;  Schneider  v.  Heath,  3  Camp.  506 ;    Bagle- 
hole  v.  Walters,  3  Camp.  154;  Chitty  on  Contr.  (ed.  I860)  753.     This  is 
especially  the  case  in  Equity.     See  Hough  v.  Richardson,  3  Story,  690 ; 
Doggett  v.  Emerson,  3  Story,  732.     In  this  case  Mr.  Justice  Story  said :  "  It 
appears  to  me,  that  it  is  high  time  that  the  principles  of  Courts  of  Equity  upon 
the  subject  of  sales  and  purchases  should  be  better  understood,  and  more 
rigidly  enforced  in  the  community.     It  is  equally  promotive  of  sound  morals, 
fair  dealing,  and  public  justice  and  policy,  that  every  vendor  should  distinctly 
comprehend,  not  only  that  good  faith  should  reign  over  all  his  conduct  in  re- 
lation to  the  sale,  but  that  there  should  be  the  most  scrupulous  good  faith,  an 
exalted  honesty,  or,  as  it  is  often  felicitously  expressed,  uberrima  fides,  in 
every  representation  made  by  him  as  an  inducement  to  the  sale.     He  should, 
literally,  in  his  representation,  tell  the  truth,  the  whole  truth,  and  nothing 
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not  rely  on  the  seller,  and  the  seller  be  not  aware  of  the  exist- 
ence of  a  latent  defect,  and  do  no  act  and  say  no  word  in  relation 
to  the  article  sold,  which  has  a  tendency  to  mislead  the  pur- 
chaser, the  rule  of  caveat  emptor  would  apply.  He  must,  how- 
ever, be  very  careful  not  to  do  or  say  any  thing  calculated  in 
the  slightest  degree  to  mislead  the  vendor,  or  the  contract  will 
not  be  binding.1  But  in  cases  where  the  defect  is  latent,  and 
such  that  the  vendee  could  not  by  the  closest  and  strictest 
attention  detect  it,  he  is  always  understood  to  rely  upon  the 
openness  of  the  seller,  and  if  the  seller,  knowing  of  the  exist- 
ence of  such  latent  defect,  do  not  disclose  it,  such  a  concealment 
is  considered  as  a  fraud,  which  annuls  the  contract.2  Thus,  in 
the  sale  of  a  ship,  which  had  a  latent  defect  known  to  the  seller, 
and  which  was  of  such  a  nature  that  the  buyer  could  not,  by 
the  closest  examination,  have  discovered  it,  the  seller  was  held 
to  be  guilty  of  fraud  in  concealing  it.3  If,  however,  the  seller 
sell  the  subject-matter  under  a  proviso,  that  he  sells  it  "  with 
all  faults,"  he  will  not  be  liable  for  any  latent  defects,  whether 
he  knew  of  their  existence  or  not ;  unless,  indeed,  he  use  some 
artifice  to  disguise  them,  or  to  prevent  the  buyer  from  discov- 
ering them,  or  be  guilty  of  misrepresentation.  For  such  a 

but  the  truth.  If  his  representation  is  false  in  any  one  substantial  circum- 
stance going  to  the  inducement  or  essence  of  the  bargain, 'and  the  vendee  is 
thereby  misled,  the  sale  is  voidable  ;  and  it  is  usually  immaterial  whether  the 
representation  be  wilfully  and  designedly  false,  or  ignorantly  or  negligently 
untrue.  The  vendor  acts  at  his  peril,  and  is  bound  by  every  syllable  he 
utters,  or  proclaims,  or  knowingly  impresses  upon  the  vendee,  as  a  lure  or 
decisive  motive  for  the  bargain.  And  I  cannot  but  believe,  if  this  doctrine 
of  law  had  been  steadfastly  kept  in  view,  and  fairly  upheld  by  public  opinion, 
the  various  speculations  which  have  been  so  sad  a  reproach  to  our  country, 
would  have  been  greatly  averted,  if  not  entirely  suppressed,  by  its  salutary 
operation." 

1  See  ante,  §  165-174,  179 ;  2  Kent,  Comm.  490. 

2  Mellish  v.  Motteaux,  Peake,  Gas.  115;  Baglehole  v.  Walters,  3  Camp. 
154 ;  Schneider  v.  Heath,  3  Camp.  506 ;  Bywater  v.  Richardson,  1  Adol.  & 
El.  508;    S.  C.,  3  Nev.  &  Man.  752;  2  Kent,  Comm.  490;    Paddock  v. 
Strobridge,  29  Vermont,  470,  cited  ante,  §  179,  note.     [See,  also,  Pease  v. 
Sabin,  38  Vermont,  432.]  3  Mellish  v.  Motteaux,  Peake,  Gas.  115. 
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stipulation  is  equivalent  to  a  notification  to  the  buyer,  that  he 
will  not  subject  himself  to  any  liability  for  any  defects.1  The 
stipulation,  "  with  all  faults,"  is,  however,  always  interpreted 
to  mean  only  such  faults  as  an  article  may  have  consistently 
with  its  being  the  thing  described,  —  as,  where  a  ship  was 
advertised  and  sold  as  a  "  copper-fastened  vessel,  to  be  taken 
with  all  faults,  without  allowance  for  any  defects  whatsoever," 
and  she  proved  not  to  be  copper-fastened  ;  it  was  held,  that  the 
vendor  was  liable  for  a  breach  of  the  warranty.2 

§375.  The  second  class  of  cases,  in  which  a  warranty  is 
implied  against  latent  defects,  is  where,  from  the  situation  of 
the  parties,  the  seller  might  have  provided  against  the  exist- 

1  Schneider  v.  Heath,  3  Camp.  506  ;  Baglehole  v.  Walters,  3  Camp.  154 ; 
Pickering  v.  Dowson,  4  Taunt.  779  ;  Pearce  v.  Blackwell,  12  Iredell,  L.  49  ; 
Hanson  v.  Edgerly,  9  Foster  (N.  H.),  343.      Lord  Kenyon,  however,  in 
Mellish  v.  Motteaux  (Peake,  Gas.),  held  a  different  opinion,  and  decided 
that  a  seller  was  bound  to  disclose  all  latent  defects  which  he  knew,  whether 
he  sold  the  article  subject  to  all  faults  or  not.    His  decision  was  overruled  by 
Lord  Ellenborough,  in  3  Carnp.  154,  and  by  Lord  Mansfield,  in  3  Camp. 
506.     His  opinion,  nevertheless,  seems  to  us  to  rest  on  the  best  principle ; 
for,  whether  the  seller  sold  "  with  all  faults  "  or  not,  the  wilful  concealment 
by  him  of  a  fact,  going  to  the  very  essence  of  the  contract,  under  circum- 
stances which  forced  the  buyer  to  rely  upon  his  good  faith,  was  a  gross  fraud 
in  every  sense  of  the  term.     If  the  seller  knew  that  the  article  sold  had  a 
latent  defect,  and  he  knew  that  it  was  impossible  for  the  buyer  to  discover  it, 
it  was  a  positive  deceit  practised  under  circumstances  which  absolutely  neces- 
sitated a  trust  on  the  part  of  the  buyer.     The  sale  "  with  all  faults,"  ought 
fairly  to  be  interpreted  to  mean,  all  faults  not  known  to  the  vendor,  and  not 
designedly  concealed  by  him,  or  which  he  might  have  discovered. 

2  Shepherd  v.  Kain,  5  Barn.  &  Aid.  240.     But  where  a  vessel,  which  was 
described  as  "teak-built,"  was  sold,  "to  be  taken  with  all  faults,  without 
any  allowance  for  any  defect  or  error  whatsoever,"  and  it  turned  out  that 
she  was  not  "  teak-built ;  "  it  was  held  that  this  was  a  misdescription  of  the 
vessel  which  came  within  the  term  "  error,"  and  that  the  vendor  was  not 
liable  as  for  a  breach  of  warranty.     Tayler  v.  Bullen,   5  Exch.  779.      An 
agreement,  however,  "  to  take  a  thing  with  all  faults"  does  not  mean  that 
it  is  to  be  taken  with  all  frauds,  and  the  stipulation  will  be  of  no  avail  to  the 
vendor,  if  he  knowingly  and  wilfully  mislead  the  purchaser,  or  throw  him  off 
his  guard  by  a  wilful  and  intentional  false  representation,  or  resort  to  any 
art  or  contrivance  to  conceal  a  defect.      Addison  on  Contracts  (Am.  ed. 
1857),  132,  133. 
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ence  of  any  such  defects,  or,  where  a  warranty  against  them 
is  implied  in  the  very  nature  of  the  transactions,  —  as,  in  the 
case  of  a  manufacturer,  or  producer,  who  undertakes  to  furnish 
articles  of  his  manufacture,  or  produce,  in  answer  to  an  order. 
The  ground  of  this  warranty  is  the  implied  trust  and  confi- 
dence, necessarily  reposed  in  such  cases  in  the  vendor  by  the 
vendee,  with  the  tacit  consent  of  the  former.1  [But  perhaps 
this  implied  warranty  as  to  goods  manufactured  extends  only 
to  latent  defects,  growing  out  of  the  process  of  manufacture  ; 
but  not  to  latent  defects  in  the  materials  themselves,  made  by 
some  other  party,  unless  the  manufacturer  knew,  or  must  be 
presumed  to  know,  of  such  defects.2] 

§  376.  Fifthly.  The  next  exception  is  where  goods  are 
sold  by  sample ;  in  which  case  a  warranty  is  implied,  that 
the  bulk  corresponds  to  the  sample  in  nature  and  quality. 
The  exhibition  of  a  sample  is  equivalent  to  an  affirmation, 
that  all  the  goods  sold  by  it  are  similar ;  and,  if  they  be  not, 
the  vendee  may  rescind  tjie  contract.3  If,  however,  the  sample 
is  fairly  drawn  from  the  bulk  of  the  goods,  and  the  bulk  corre- 
sponds with  the  sample,  but  there  is  a  defect  in  the  bulk,  and 
in  the  sample  itself  as  a  part  thereof,  and  this  defect  is  un- 

1  Jones  v.  Bright,  5  Bing.  533;  S.  C.,  3  Moore  &  P.  155;  Brown  v. 
Edgington,  2  Mann.  &  Gr.  290;  Ante,  §  371,  372. 

2  [Hoe  v.  Sanborn,  21  N.  Y.  552  (1860),  where  a  very  discriminating  judg- 
ment is  pronounced  by  Selden,  J.,  reviewing  the  cases  on  this  subject.] 

3  Lorymer  v.  Smith,  1  Barn.  &  Ores.  1 ;  S.  C.,  2  Dowl.  &  Ryl.  23  ;  Hib- 
bert  v.  Shee,   1  Camp.    113;  Parkinson  v.  Lee,  2  East,  314;    Beebee  v. 
Robert,  12   Wendell,    413;  Boorman  v.  Jenkins,  12   Wendell,  566;  Gal- 
lagher v.   Waring,  9    Wendell,  20;    Williams  v.    Spafford,    8   Pick.    250; 
Bradford  v.  Manly,  13  Mass.  139;  Parker  v.  Palmer,  4  Barn.  &  Aid.  387; 
Beirne  v.  Dord,  2  Sandf.  S.  G.  89;  Andrews  v.  Knedand,  6  Cowen,  354; 
Oneida  Manuf.  Co.  v.  Lawrence,  4  Cowen,  440 ;  Hastings  v.  Lovering,  2 
Pick.  219 ;  Sands  v.  Taylor,  5  Johns.  359 ;  Borrekins  v.  Bevan,  3  Rawle, 
37 ;  Gatting  v.  Newell,  9  Ind.  572 ;  Moses  v.  Mead,  1  Denio,  386  ;  Rose  v. 
Beattie,  2  JSTott  &  McCord,  538 ;  Brower  v.  Lewis,  19  Barbour,  574.     But 
the  vendor  cannot  be  sued  in  tort  for  deceit,  unless  he  was  aware  of  the 
difference  at  the  time  he  exhibited  the  sample.     Ormrod  v.  Huth,  14  Mees. 
&  W.  664.  A 


462 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  XII. 


known  and  cannot  be  discovered  by  examination,1  there  is  no 
implied  warranty  against  this  defect,  and  the  seller  is  not  re- 
sponsible.'2 But  the  mere  exhibition,  at  the  time  of  the  sale, 

1  [This  subject  is  ably  examined  by  Chapman,  J.,  in  Dickinson  v.  Gay,  7 
Allen,  31,  and  the  language  of  the  text  quoted  and  approved.     And  it  was 
also  held  in  the  same  case  that  a  usage  that  the  seller  should  be  responsible 
in  such  a  case  was  contrary  to  law,  and  void.     The  opinion  contains  a  very 
careful  examination  of  the  doctrine  of  usages  when  in  conflict  with  the  prin- 
ciples of  law.     See,  also,  Coxe  v.  Heisley,  19  Penn.  State,  243,  overruling 
Snowdon  v.  Warder,  3  Rawle,  101.    See,  also,  Wetherill  v.  Neilson,  26  Penn. 
State,  448 ;  Thompson  v.  Ashton,  14  Johns.  316 ;  Suse  v.  Pompe,  8  C.  B. 
(N.  S.)  538;  Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52.] 

2  Parkinson  v.  Lee,  2  East,  313.     In  this  case  the  plaintiff  bought  a  quan- 
tity of  hops  of  the  defendant,  who  was  not  the  grower,  by  sample  taken 
from  the  pockets,  in  which  the  hops  were  closely  packed,  and  at  the  time  of 
the  sale,  the  bulk  fairly  answered  to  the  sample,  and  no  defect  was  at  that 
time  perceptible  to  the  buyer,  or  known  to  the  seller,  but  in  consequence  of 
the  grower  of  the  hops  having  fraudulently  watered  them  after  they  were 
dried,  to  increase  their  weight,  they  gradually  deteriorated  in  quality,  and 
became  unsalable  shortly  afterwards,  and  it  was  held  that  the  defendant  who 
had  fairly  drawn  and  exhibited  the  samples,  and  was  wholly  ignorant  of  the 
fraud  at  the  time  of  the  sale,  was  not  responsible  for  the  latent  defect  after- 
wards discovered  in  the  hops,  although  it  rendered  them  unmerchantable  and 
of  no  value  in  the  hands  of  the  buyer.     Here  the  seller  and  purchaser  had 
both  equal  means  of  knowledge.     Both  examined  the  sample,  and  neither  of 
them  discovered,  or  had  the  least  idea  of  the  defect  that  was  afterwards  dis- 
closed by  the  gradual  process  of  heating.     The  maxim  of  caveat  emptor, 
therefore,    applied.      So   where   cotton   had  been   fraudulently   packed   in 
America,  the  interior  of  the  bales  being  filled  with  bad,  unmerchantable 
cotton,  and  the  outer  part  of  the  bales,  from  whence  the  samples  would  be 
taken,  with  cotton  of  superior  quality,  and  the  cotton  so  falsely  packed  was 
consigned  to  a  Liverpool  merchant,  who  drew  samples  in  the  ordinary  way, 
and  exhibited  them  to  the  plaintiff,  who  purchased  and  received  forty-five  of 
the  bales,  and  then  brought  his  action  against  the  defendant  for  the  deceit ; 
it  was  held  that  the  action  was  not  maintainable  unless  the  jury  could  see 
grounds  for  inferring  that  the  defendants  or  their  brokers  were  acquainted 
with  the  fraud  that  had  been  practised  in  the  packing  of  the  bales,   or  had 
themselves  acted  in  the  matter  against  good  faith,  or  with  some  fraudulent 
purpose.     Ormrod  v.  Huth,  14  Mees.  &  W.  663.     And  in  another  case,  the 
plaintiff,  having  heard  that  the  defendant  had  some  barley  to  sell,  went  to 
his  counting-house,  when  his  agent  produced  a  sample,  which  he  said  was 
'«  seed-barley"  offered  to  the  defendant  at  39s.,  and  if  the  plaintiff  would 
take  it  at  40s.  he  might  have  it.     The  plaintiff  looked  at  the  barley  and 
said  it  was  a  good  sample  of  seed-barley,  and  agreed  to  buy  it.     At  the 
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of  a  specimen  of  the  goods  sold,  will  not  of  itself  constitute  a 
sale  by  sample  so  as  to  subject  the  seller  to  liability  on  his 
implied  warranty,  because  such  specimen  may  only  be  shown 
to  enable  the  purchaser  to  form  an  opinion  of  its  probable 
qualities  without  any  intention  on  the  part  of  the  seller  to 
warrant  all  the  goods  sold  to  be  equal  to  it.  And  where  there 
is  an  opportunity  for  a  personal  examination  of  the  bulk,  it  is 
a  strong  circumstance  against  considering  the  sale  to  have 
been  made  by  sample.1  So,  also,  where,  upon  a  sale  of  goods, 
the  seller  produces  a  sample,  and  represents  that  the  bulk  is 
of  equal  value,  if  there  be  a  sale  note  or  written  memorandum 
of  the  contract,  which  does  not  refer  to  the  sample,  it  is  not  a 
sale  by  sample,  since  the  sale  note  or  memorandum  is  con- 
sidered to  be  the  best  evidence  of  the  actual  terms  of  the  sale 
finally  agreed  upon  by  the  parties.  In  such  a  case,  if  the 
goods  should  turn  out  to  be  of  an  inferior  quality,  the  pur- 
chaser's remedy  is  by  action  on  the  case  for  a  deceitful  repre- 
sentation.2 On  the  other  hand,  an  action  lies  on  an  express 

plaintiff's  request  the  defendant  wrote  to  the  person  who  had  offered  it  to 
him,  saying  that  he  would  accept  it,  and  asking  what  sort  it  was,  as  it  would 
do  well  for  seed.  The  plaintiff  afterwards  sold  it  under  a  warranty  in  writ- 
ing as  "chevalier  seed-barley."  It  turned  out  that  it  was  "barley-bigg," 
a  species  of  barley  unfit  for  malting  purposes  ;  and  the  person  to  whom  the 
plaintiff  had  sold  it  recovered  damages  against  him  for  the  breach  of  war- 
ranty:  It  was  held:  First,  that  there  was  no  warranty  by  the  defendant 
that  the  barley  was  "  seed-barley."  Secondly,  that  the  contract  was  satisfied 
by  the  delivery  of  barley  fit  for  sowing ;  and  that  if  the  term  "  seed-barley  " 
meant  barley  fit  for  malting  purposes,  that  ought  to  be  shown  by  clear  and 
irresistible  evidence.  Carter  v.  Crick,  4  Hurl.  &  Nor.  412.  See  Addison 
on  Wrongs  (Eng.  ed.),  647 ;  [Gunther  v.  Atwell,  19  Md.  157]. 

1  Beirne  v.  Dord,  2  Sandf.  (S.  C.)  89;    S.  C.,  1  Selden,  95;    S.  C.,  4 
Duer,  69 ;  Hargous  v.  Stone,  1  Selden,  73 ;  Waring  v.  Mason,  18  Wendell, 
425.     In  Beirne  v.  Dord,  supra,  it  was  held,  that  to  constitute  a  sale  by 
sample,  the  contract  must  be  made  solely  with  reference  to  the  sample,  and 
it  must  appear  that  the  sale  was  intended  by  the  parties  as  a  sale  by  sample. 
[See  Hanson  v.  Busse,  45  Illinois,  496  (1867).] 

2  Meyer  v.  Everth,  4  Camp.  22,  ante,  §  385  a.     See,  also,  Vandervoort 
v.  Col.  Ins.   Co.,  2  Caines,  161;  Mumford  v.  McPherson,  1  Johns.  414; 
Pickering  v.  Dowson,  4  Taunt.  779 ;  Loomis  v.  Cromwell,  8  Law  Rep.  546, 
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warranty,  if  the  goods  do  not  answer  the  description  therein 
mentioned,  although  they  agree  with  the  sample,  which  was 
shown  when  they  were  bought.1  An  examination  of  samples 
is  no  waiver  of  the  warranty.2  [And  wherever,  in  the  absence 
of  a  sample,  a  warranty  of  a  merchantable  quality  would  be  im- 
plied, a  sale  by  sample  excludes  such  implied  warranty  only  as 
to  such  qualities  as  could  be  fairly  judged  of  by  the  sample.3] 
Where  a  lot  of  goods  in  bales  is  sold,  and  no  one  is  offered  as 
a  sample,  and  the  purchaser  having  power  to  examine  all, 
chooses  only  to  examine  one,  he  cannot  claim  that  the  sale 
was  by  sample.4  Yet,  if  the  contract  be  not  in  writing,  and  a 

Ontario  Common  Pleas,  New  York,  Feb.  1846.  But  in  Bradford  v.  Manly, 
13  Mass.  139,  a  bill  of  parcels  was  given  by  the  seller  to  the  purchaser, 
describing  the  article  sold  as  a  certain  quantity  of  "  cloves."  The  pur- 
chaser was  allowed  to  prove  that  the  sale  was  by  sample,  and  that  the  article 
delivered  was  inferior  in  quality  to  the  sample.  See,  also,  Williams  v.  Spaf- 
ford,  8  Pick.  250,  and  ante,  §  385  a. 

1  Tye  v.  Fynmore,  3  Camp.  462.     So,  on  a  warranty  implied  from  a  de- 
scription of  the  article  purchased  in  the  agreement  for  sale,  in  which  there 
is  also  an  express  warranty  that  the  article  shall  be  equal  to  samples.    Nichol 
v.  Godts,  10  Exch.  191. 

2  Willings  v.  Consequa,  1  Peters,  C.  C.  301. 

3  [Mody  v.  Gregson,  Law  Rep.  4  Exch.  49 ;   in  which  a  quantity  of  gray 
shirting,  sold  by  sample,  was  to  weigh  seven  pounds  to  each  piece ;  but  it 
was  afterwards  found  that  the  weight  was  made  up  by  introducing  into  the 
fabric  fifteen  per  cent  of  China  clay,  which  could  njtbe  discovered  by  an  ordi- 
nary examination  of  the  sample,  and  which  rendered  the  goods  unmerchant- 
able.    And  see  Jones  v.  Just,  Law  Rep.  3  Q.  B.  197  ;    Bigge  v.  Parkinson, 
7  H.  &  N.  955.] 

4  Salisbury  v.  Stainer,  19  Wendell,  159.     But  in  Williams  v.  Spafford,  8 
Pick.  250,  the  goods  were  purchased  on  an  examination  of  specimens  taken 
by  the  purchaser  out  of  a  small  aperture  in  the  case  in  which  they  were  con- 
tained, and  it  was  held  to  be  a  sale  by  sample.     And  in  such  case,  where 
the  article  purchased  was  bought  as  a  seroon  of  indigo,  but  the  greater  part 
of  the  contents  of  the  seroon  proved  to  be  a  different  substance,  and  the 
remainder  to  be  indigo  of  a  quality  inferior  to  the  specimen,  it  was  held  that 
the  seller  was  liable  on  the  warranty  that  the  article  sold  was  indigo  of  the 
same  quality  as  the  sample.     In  this  case  there  was  a  bill  of  parcels  describ- 
ing the  article  as  "  one  seroon  of  indigo."     Without  the  sample,  the  pur- 
chaser might  have  held  the  seller  on  this  description,  so  far  as  the  article  was 
a  different  substance.     Ante,  §  358 ;  Post,  §  377. 
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sample  be  shown  at  the  time  of  the  sale,  and  be  referred  to  in 
the  course  of  the  negotiation  as  inducement  to  the  bargain,  the 
sale  will  be  a  sale  by  sample.1  Where  goods  have  been  sold 
by  sample,  evidence  of  a  custom  of  trade,  as  to  returning  or 
making  an  allowance  for  such  of  the  goods  as  do  not  answer 
the  sample,  is  receivable.2 

§  376  a.  In  such  cases,  if  from  the  mode  of  packing,  a  por- 
tion of  an  article  only  can  be  seen,  and  it  be  shown  by  the 
vendor,  the  sale  will  often  be  treated  as  a  sale  by  sample. 
And  this  seems  to  be  the  most  reasonable  way  of  construing 
such  a  contract.  Thus,  as  packed  cotton  can  only  be  exam- 
ined on  the  exterior,  and  by  plucking  portions  of  it  as  samples 
of  the  interior,  it  has  been  treated  as  a  sale  by  sample.3 

§  377.  There  is  a  class  of  cases  which  it  may  be  well  to 
notice  in  this  connection,  and  which  are  usually  included 
under  the  head  of  implied  warranty,  but  to  which  the  doctrine 
of  warranty  does  not  properly  seem  to  be  applicable.  The 
cases  referred  to  occur  where  the  article  actually  sold  entirely 
differs  in  kind  from  that  which  was  contracted  for;  that  is, 
where  the  parties  suppose  themselves  to  be  buying  and  selling 
one  thing,  when,  in  point  of  fact,  they  are  contracting  for  the 
purchase  and  sale  of  an  entirely  different  thing.  As,  where  an 
article  was  sold  as  "  waste  silk," 4  which  did  not  answer  to 
such  a  description  ;  or  where  something  was  bought  as  "  scar- 
let cuttings,"  which  were  not  scarlet  cuttings;5  or  where  a 

1  Gardiner  v.  Gray,  4  Camp.  144 ;  Brown  on  Sales,  472 ;  Long  on  Sales, 
192  (Rands's  ed.)  ;  Meyer  v.  Everth,  4  Camp.  22. 

2  Cooke  v.  Riddelien,  1  Car.  &  K.  561.     See,  also,  Clark  v.  Baker,  11 
Metcalf,  186.     But  see  Beirne  v.  Dord,  1  Selden,  95  ;  Wetherill  v.  Neilson, 
20  Penn.  State,  448. 

3  Oneida  Manuf.  Co.  v.  Lawrence,  4  Cowen,  444 ;  Rose  v.  Beatie,  2  Nott 
&  McCord,  538 ;  Boorman  v.  Jenkins,  12  Wendell,  566  ;  Beebe  v.  Robert, 
12  Wendell,  413 ;  Waring  v.  Mason,  18  Wendell,  425 ;  Hart  v.  Wright,  17 
Wendell,  267. 

4  Gardiner  v.  Gray,  4  Camp.  144. 

5  Bridge  v.  Waine,  1  Stark.  N.  P.  C.  504.     See,  also,  Shepherd  v.  Kain, 
5  Barn.  &  Aid.  240. 
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stone  was  sold  as  a  bezoar  stone,  which  was  no  such  stone ; 1 
or  where  a  package  of  old  leather  and  bones  was  sold  as  a 
"  seroon  of  indigo  ;  "  2  or  where  linseed,  though  coming  from 
Calcutta,  was  sold  as  "  Calcutta  linseed,  tale  quale,"  but  con- 
tained such  a  mixture  of  other  inferior  seeds  as  to  have  lost 
its  distinctive  character  of  Calcutta  linseed.3  In  all  these 
cases,  if  there  be  fraud,  fraud  is  the  [or  at  least  a  sufficient] 
foundation  of  the  seller's  liability.  If  there  be  no  fraud,  but 
an  express  warranty,  the  warranty  is  the  material  thing  upon 
which  the  right  of  the  vendee  to  recover  is  founded.  But 
where  there  is  neither  fraud  nor  an  express  warranty,  the  case 
seems  to  be  one  of  pure  mistake  in  respect  to  the  subjecf- 
matter,  —  and  mistake  is  properly  the  ground  of  the  seller's 
liability.  But  it  does  not  seem  that  the  doctrine  of  implied 
warranty  would  properly  apply,  or  is  at  all  necessary  to  found 
a  right  of  recovery  in  the  vendee  ;  and  although,  in  such 
cases,  upon  the  ground  of  an  implied  warranty,  the  plaintiff 
iniglft  be  entitled,  in  many  cases,  to  recover,  yet  in  others  he 
might  not,  —  for,  in  matters  of  pure  mistake,  the  doctrine  of 
caveat  emptor  would  not  seem  to  apply.  Cases,  where  there  is 

1  Chandelor  v.  Lopus,  Cro.  Jac.  4.     This  case  was  probably  decided  on 
the  ground  that  there  was  no  sufficient  allegation  of  fraud  in  the  pleadings. 
Though  it  seems  to  us  that  the  opinion  of  Anderson,  J.,  is  entitled  to  more 
weight  than  that  of  the  other  judges.     He  held,  .that  the  deceit  in  selling  the 
stone  as  a  bezoar,  when  it  was  not,  was  a  sufficient  cause  of  action.     Had  it 
not  been  for  the  necessity  of  bringing  an  action  on  the  case,  according  to  the 
practice  at  that  time  in  such  cases,  is  it  not  evident  that  the  ground  of  mis- 
take or  of  fraud  would  either  of  them  have  been  conclusive  ?     In  Morrill  v. 
Wallace,  9  N.  Hamp.  113,  Parker,  J.,  says,  speaking  of  Chandelor  v.  Lopus, 
"This  case,  as  stated  by  Coke,  can  hardly  be  regarded  as  authority  in  the 
present  day.     A  report  of  the  opinion  of  Mr.  Justice  Popham  in  that  case 
(Dyer,  75,  note)  is  more  in  accordance  with  recent  decisions."     See,  also, 
Borrekins  v.  Bevans,  3  Rawle,  23. 

2  Williams  v.  Spafford,  8  Pick.  250.     This  was  decided  to  be  a  sale  by 
sample ;  but,  as  there  was  no  fraud,  but  evident  mistake,  mistake  would  have 
been  quite  as  good  a  legal  ground  for  recovery.     See,  also,  Henshaw  v. 
Robins,  9  Metcalf,  83. 

3  Wieler  w.  Schilizzi,  17  Com.  B.  619.      See  Nichol  v.  Godts,  10  Exch. 
191. 
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a  breach  of  implied  warranty,  are,  where  the  article  sold 
answers  to  the  name  under  which  it  was  sold,  but  is  not  of  the 
proper  quality.  A  vendor  only  warrants  by  implication  the 
epithet  or  adjective,  but  not  the  substantive.  At  all  events, 
whether  these  cases  are  considered  as  cases  of  fraud  or  mis- 
take, or  of  implied  warranty,  the  vendor  is  equally  bound  to 
furnish  goods  which  correspond  in  species  to  his  representation 
and  bear  the  name  of  the  article  supposed  to  be  bought  and 
sold.1 

§  378.  The  last  exception  to  the  rule  that  a  purchaser  ordi- 
narily buys  at  his  own  risk,  is  to  be  found  in  cases  where  the 
vendor  has  been  guilty  of  fraudulent  representation  or  conceal- 
ment. The  rule  of  caveat  emptor  never  applies  to  cases  of 
fraud.2  The  circumstances  under  which  misrepresentation  or 
concealment  will  operate  to  vitiate  a  contract  of  sale,  have 
already  formed  a  subject  for  discussion  in  a  former  part  of 
this  treatise,  but  it  may  be  as  well  to  restate  the  rules  appli- 
cable thereto  in  the  present  connection. 

§  379.  Fraud  is  so  abhorrent  to  the  law  that  it  vitiates 
every  contract,  and  gives  to  the  party  deceived  the  right  to 
reject  it,  but  it  does  not  ordinarily  enable  the  guilty  party  to 
take  advantage  thereof,  to  the  injury  of  the  innocent  party. 

1  Henshaw  v.  Robins,  9  Metcalf,  83 ;  Lanata  v.  O'Brien,  13  La.  An.  229 ; 
Borrekins  v.  Bevan,  3  Rawle,  23.     In  this  case,  the  Court,  after  saying  that 
Chandelor  v.  Lopus,  Cro.  Jac.  4,  as  well  as  the  cases  of  Seixas  v.  Wood,  2 
Caines,  48,  and  Swett  v.  Colgate,  20  Johns.  196,  in  which  the  contrary 
doctrine  was  held,  must  be  abandoned,  goes  on  to  say,  that  "In  all  sales 
there  is  an  implied  warranty  that  the  article  corresponds  in  specie  with  the 
commodity  sold,  unless  there  are  some  facts  and  circumstances  existing  in 
the  cases,  of  which  the  jury,  under  the  direction  of  the  Court,  are  to  judge, 
which  clearly  show  that  the  purchaser  took  upon  himself  the  risk  of  determin- 
ing not  only  .the  quality  of  the  goods,  but  the  kind  he  purchased,  or  where 
he  may  waive  his  right/1     Henderson  v.  Sevey,  2  Greenleaf,  139  ;  Cornelius 
v.  Molloy,  7  Barr,  293.     Under  a  contract  to  deliver  a  quantity  of  corn,  it 
was  held,  in  Babcock  v.  Trice,  18  Illinois,  420,  that  the  law  would  imply 
that  corn  of  a  fair  and  merchantable  quality  was  intended,  and  would  raise 
a  warranty  to  that  effect.     See  Lanata  v.  O'Brien,  13  La.  An.  229. 

2  Irving  v.  Thomas,  18  Maine,  418 ;  Otts  v.  Alderson,  10  Sruedes  &  M. 
476. 
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§  380.  Every  misrepresentation  by  either  party  in  respect 
to  a  fact,  affording  a  material  inducement  to  a  sale,  which 
operates  actually  to  deceive  the  other,  is  a  fraud  which  viti- 
ates the  sale.  If  the  other  party  be  not  actually  deceived 
thereby,  or  if  the  misrepresentation  be  in  respect  to  a  trifling 
and  immaterial  fact ;  the  contract  will  not  thereby,  as  we 
have  already  seen,  be  rendered  voidable.1  So,  also,  as  we 
have  seen,  the  mere  expression  of  judgment  or  opinion  as  to 
the  value  of  the  subject-matter,  or  an  exaggerated  estimate  of 
its  value,  if  made  bondfide,  in  cases  where  no  special  con- 
fidence was  placed  in  such  opinions,  will  not  be  such  "a  mis- 
representation as  to  avoid  a  contract  of  sale.2  But,  if  there 
be  any  special  relation  of  trust  between  the  parties,  or  if  the 
buyer  be  without  other  means  of  information,  and  be  induced 
by  the  representations  of  the  seller  to  forbear  making  in- 
quiries and  be  actually  deceived,  the  contract  will  not  be 
binding  upon  •  him.  The  only  question,  in  such  cases,  is 
whether  the  vendee  were  actually  deceived  to  his  injury  by 
any  thing  which  the  vendor  either  did  or  said  in  respect  to  the 
sale.  If  he  were,  the  doctrine  of  caveat  emptor  does  not  apply.3 

1  See  ante,  §  166,  for  a  fall  consideration  of  this  subject;   Ante,  §  176 
and  notes.     In  Prescott  v.  Wright,  4  Gray,  461,  the  owner  of  a  lot  of  land 
offered  to  sell  all  the  wood  standing  thereon  at  a  certain  price  by  the  acre, 
and  either  have  the  land  measured,  or  call  it  seven  acres,  and  gave  the  pur- 
chaser a  week  to  consider  of  it,  at  the  end  of  which  time  the  purchaser  took 
it  at  seven  acres  and  paid  the  price,  and  received  a  bill  of  sale  of  all  the 
wood  on  the  lot.     It  was  held,  that  evidence  that  the  purchaser,  while  the 
bill  of  sale  was  being  drawn  up,  in  reply  to  questions  of  the  seller,  said  that 
he  had  not  fully  measured  the  lot,  and  thought  there  were  little  more  than 
eight  acres  in  it,  when  in  fact,  since  the  offer,  he  had  ascertained  by  actual 
survey,  that  it  contained  sixteen  acres,  was  sufficient  evidence  to  be  sub- 
mitted to  a  jury  of  such  fraudulent  misrepresentations  as   would  authorize 
the  seller  to  rescind  the  sale.     But  see  Salem  India  Rub.  Co.  «>.  Adams,  23 
Pick.  256. 

2  See  ante,  §  169;  Trower  v.  Newcome,  3  Meriv.  704;  2  Kent,  Comm. 
484;  Pearson  v.  Morgan,  2  Bro.  C.  C.  385;  Joice  v.  Taylor,  6  G.  &  J.  54; 
Ferguson  v.  Carrington,  9  Barn.  &  Ores.  59  ;  Laidlaw  v.  Organ,  2  Wheaton, 
178;  James  v.  Morgan,  1  Lev.  Ill ;  Thornborrow  v.  Whitacre,  2Ld.  Rayin. 
1104. 

3  Ante,  §  170,  181. 
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§  381.  So,  also,  every  concealment  of  defects,  and  every 
trick  and  artifice  for  the  purpose  of  concealment,  or  of  fraud, 
or  surprise,  operates  to  vitiate  a  contract  of  sale.1  But  mere 
concealment,  where  there  is  no  special  trust  between  the  par- 
ties,, and  no  legal  or  equitable  obligation  not  to  conceal,  im- 
plied in  the  circumstances  of  the  case,  does  not  invalidate  a 
sale,  —  for  the  law  has  considered,  that  it  cannot  undertake 
strictly  to  enforce  all  that  is  required  by  scrupulous  honor.2 
But  if  there  be  any  relation  of  special  trust,  or  if  the  circum- 
stances imply  an  obligation  on  the  part  of  the  vendor  to 
divulge  all  that  he  knows  in  respect  to  the  subject-matter, 
any  concealment  by  him  is  a  fraud.3 

§  382.  In  this  respect,  however,  a  distinction  obtains  be- 
tween the  concealment  of  extrinsic  facts  bearing  on  the  con- 
tract and  operating  as  an  inducement  thereto,  —  such  as  the 
state  of  the  market,  — and  the  concealment  of  intrinsic  quali- 
ties of  the  subject-matter,  affecting  its  nature  and  condition,  — 
such  as  natural  defects.  And  in  respect  to  extrinsic  facts, 
the  rule  is,  that  neither  party  is  ordinarily  bound  to  make 
them  known  to  the  other,  nor  to  answer  any  inquiries  of  the 
other  in  regard  to  them.4  He  must,  however,  be  careful  not 
to  misrepresent,  for  that  is  a  positive  act,  and  he  is  only 
absolved  from  liability  so  long  as  his  conduct  is  completely 
negative.5  Thus,  a  man  is  not  bound  to  disclose  any  knowledge 

1  1    Story  on  Eq.  Jurisp.  §  191,  where  this  whole  subject  is  fully  and 
learnedly  discussed ;    Hill  v.  Gray,  I  Stark.  434;    Trower  v.  Newcome,  3 
Meriv.  704 ;  Prescott  v.  Wright,  4  Gray,  461 ;  Ante,  §  174,  et  seq. ;  Addison 
on  Contr.  (Am.  ed.  1857)  130,  131 ;  Vernon  v.  Keys,  12  East,  637. 

2  1  Story,  Eq.  Jurisp.  §  204,  205,  206 ;  2  Kent,  Comm.  481 ;  Pidcock  v. 
Bishop,  3  Barn.  &  Cres.  605;.  Fox  v.  Mackreth,  1  Bro.  Ch.  420;  Laidlaw 
v.  Organ,  2  Wheat.  178 ;  Trower  v.  Newcome,  3  Meriv.  704 ;  Ante,  §  179. 

3  Ibid.;  Turner  v.  Harvey,  Jacobs,  178;  Pilling  v.  Armitage,  12  Ves. 
78;  Ante,  §  177. 

4  2  Kent,  Comm.  478,  479  ;  Laidlaw  v.  Organ,  2  Wheaton,  178  ;  Calhoun 
v.  Vechio,  3  Wash.  C.  C.  165 ;  Blydenburgh  v.  Welsh,  Baldwin,  C.  C.  331. 
See  Ante,  §  175,  179. 

5  Ibid. ;  ante,  §  165-174,  179. 
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he  may  have  of  the  rise  of  the  market,  or  of  any  accident  hy 
which  the  price  of  goods  is  enhanced ;  or  of  any  extraneous 
fact  with  which  he  may  have  become  acquainted.  As,  where 
the  plaintiff,  having  private  information  of  the  treaty  of  peace, 
signed  at  Ghent,  purchased  of  B.  a  quantity  of  tobacco,  with- 
out informing  him  of  such  fact,  although  B.  at  the  time  asked 
him  if  there  were  any  news  calculated  to  enhance  the  price 
of  tobacco,  to  which  it  did  not  appear  that  he  gave  any 
answer ;  it  was  held,  that  he  was  not  bound  to  communicate 
such  fact  in  order  to  render  the  sale  valid.1  But  the  purchaser 
must,  in  such  a  case,  be  very  cautious  not  to  do  or  say  any 
thing  positive,  for,  if  the  vendor  be  misled  improperly  in  the 
smallest  degree,  the  sale  would  not  be  binding.2  But  in  re- 
spect to  intrinsic  qualities,  the  rule  is,  that  mere  silence  in 
respect  to  any  defect  which  the  vendee  might,  by  proper 
caution,  have  discovered,  and  where  the  subject-matter  of  sale 
is  open  to  his  inspection,  is  not  a  fraud,  unless  a  special  trust 
and  confidence  be  reposed  in  the  vendor  by  the  vendee,  or 
grows  out  of  the  peculiar  circumstances  of  the  case.  Ift  how- 
ever, any  artifice  be  employed  to  disguise  the  article  sold,  or 
to  prevent  a  fair  and  thorough  examination  by  the  buyer,  the 
sale  is  voidable.  So,  also,  a  concealment  of  any  latent  defect 
which  could  not  have  been  discovered  by  the  vendee,  through 
the  exercise  of  proper  diligence,  will  avoid  the  contract ; 
because  it  is  a  direct  fraud  on  the  purchaser  not  to  inform  him 
in  a  case  where  an  implied  trust  is  necessarily  created  by  the 
circumstances.3 

1  Laidlaw  v.  Organ,  2  Wheaton,  178.  Was  he  not  bound,  however,  to 
answer,  when  the  question  was  put  to  him,  and  did  not  this  silence  operate 
as  a  direct  fraud?  See  ante,  §  174-180;  1  Story,  Eq.  Jurisp.  §  208,  209  ; 
Pothier  de  Vente,  n.  240 ;  Post,  §  396. 

*  2  Kent,  Comm.  490;  Turner  v.  Harvey,  1  Jacob,  169;  Ante,  §  177, 
179. 

3  Ante,  §  179;  Hellish  v.  Motteaux,  Peake's  N.  P.  115;  Baglehole  v. 
Walters,  3  Camp.  154 ;  Schneider  v.  Heath,  3  Camp.  506.  See  note  to 
Oldfield  v.  Round,  5  Ves.  Jr.  508 ;  Hough  v.  Richardson,  3  Story,  690 ; 
Doggett  v.  Emerson,  3  Story,  732 ;  Daniel  v.  Mitchell,  1  Story,  172 ;  Pad- 
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§  383.  So,  also,  if  a  vendor  should  sell  an  estate  and  con- 
ceal the  fact  that  there  were  incumbrances  on  it,  of  which  the 
buyer  was  ignorant ;  or  that  he  had  no  title ;  or  should  sell  a 
house  which  he  knew  to  be  burned  down ;  the  sale  would  be 
fraudulent,  and  would  be  set  aside  in  equity  ;  upon  the  ground 
that  the  purchase  implied  a  trust,  or  confidence,  on  the  part 
of  the  vendee,  that  no  such  defect  existed,  and  silence  would, 
on  such  a  point,  be  equivalent  to  an  assertion  that  the  ven- 
dor had  a  good  title,  —  or  that  the  house  existed,  —  or  that 
there  were  no  incumbrances.1 

§  384.  Again,  there  are  some  cases  where  it  is  the  usage 
of  trade  for  the  vendor  to  make  certain  statements  relative  to 
the  condition  of  the  goods  which  he  sells, —  and  in  all  such 
cases,  a  concealment  in  respect  thereto  operates  as  a  fraud  and 
vitiates  the  contract.  Thus,  where,  in  an  action  on  the  case 
for  deceit  in  the  sale  of  some  pimento,  the  declaration  alleged 
that  it  was  sold  at  auction  as  not  sea-damaged,  whereas  in 
reality  it  was  sea-damaged,  and  at  the  trial  it  was  proved,  that 
when  sea-damaged  pimento  was  sold  at  auction,  it  was  the 
usage  to  state  that  it  was  so  damaged,  and  that,  if  nothing 
were  said  with  respect  to  its  quality,  it  was  understood  to  be 
sound,  and  as  the  seller  in  this  case  had  been  silent,  it  was 
held,  that  the  action  was  maintainable.2  Again,  it  has  been 
strongly  intimated  that  the  rule  as  to  concealment  of  extrinsic 
circumstances  does  not  obtain  in  cases  where  the  vendee, 
knowing  that  the  vendor  acts  upon  the  presumption  that  a 
certain  vital  fact  or  inducement  exists,  which  the  buyer  knows 


dock  v.  Strobridge,  3  Williams  (Vt.),  470;  Matthews  v.  Bliss,  22  Pick.  48; 
2  Kent,  Comm.  482. 

1  Story  on  Contracts,  §  545 ;  1  Story,  Eq.  Jurisp.  §  208,  209 ;  Arnot  v. 
Biscoe,  1  Ves.  95 ;  Pilling  v.  Armitage,  12  Ves.  78 ;    Pothier  de  Vente,  n. 
240 ;  Edwards  v.  M'Leay,  2  Swanst.  287  ;  S.  C.,  Coop.  Ch.  C.  308  ;  Peto  v. 
Blades,  5  Taunt.  657;  Wilson  v.  Fuller  and  Fuller  v.  Wilson,  3  Q.  B.  65; 
Shirley  v.  Stratton,  1  Bro.  C.  C.  440 ;  Addison  on  Contr.  (Am.  ed.   1857) 
130,  131. 

2  Jones  v.  Bowden,  4  Taunt.  847. 
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not  to  exist,  does  not  put  him  right,  —  for  in  such  a  case  con- 
cealment would  be  a  positive  fraud.  Thus,  if  a  man,  know- 
ing that  he  is  insolvent  and  incapable  of  making  payment, 
purchase  goods  of  another,  who  is  ignorant  of  any  change  in 
his  circumstances,  and  sells  them  under  the  most  implicit  be- 
lief in  the  good  faith  and  solvency  of  the  buyer,  the  conceal- 
ment of  his  insolvency  would  seem  to  be  a  direct  fraud  on  the 
seller,  for  which  he  ought  to  recover.1  This  point  cannot, 
however,  be  said  to  have  been  so  established  by  the  decisions.2 
§  385.  In  all  cases  where  the  vendor  has  been  guilty  of 
fraudulent  misrepresentation  or  concealment  in  respect  to  the 
nature  and  quality  of  goods,  it  is  only  at  the  option  of  the 
vendee  to  reject  the  contract.  And  if,  therefore,  he  make  no 
objection,  after  discovering  the  deceit,  but  deal  with  the  arti- 
cle as  his  own,  or  keep  it  for  an  unreasonable  length  of  time, 
the  contract  will  be  considered  to  be  ratified  by  him.3  And 
if,  upon  discovery  of  fraud,  he  still  continue  to  deal  with  it  as 
his  own,  he  cannot,  upon  discovery  of  another  incident  in  the 
same  fraud,  repudiate  it.4 

1  Conyers  v.  Ennis,  2  Mason,  239. 

*  See  2  Kent,  Comm.  513,  514 ;  Ante,  §  176,  and  notes ;  Chitty  on  Contr. 
(ed.  1860)  429,  and  note. 

8  Campbell  v.  Fleming,  1  Adol.  &  El.  40. 
4  Ibid. 
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CHAPTER  XIII. 

DUTIES   AND   RIGHTS   OF   THE   PARTIES   TO  A    CONTRACT   OF   SALE. 

§  386.  HAVING  now  followed  the  contract  of  sale  through 
its  different  stages  to  its  completion,  the  next  question  which 
naturally  suggests  itself  for  consideration  is  in  respect  to  the 
remedies  which  either  party  may  have  on  a  breach  of  the  con- 
tract. Before  proceeding  to  consider  the  remedies,  however, 
it  may  be  as  well  briefly  to  recapitulate,  and  bring  consecu- 
tively together,  the  duties  of  either  party  in  every  stage  of 
the  contract,  since,  although  they  have  already  been  antici- 
pated in  various  parts  of  this  treatise,  yet,  as  they  form  the 
key  to  all  the  remedies,  they  seem  a  proper  introduction 
thereto. 

§  387.  And,  in  the  first  place,  as  to  the  rights  and  duties  of 
the  vendor.  The  vendor  is  bound  to  transfer  to  the  vendee 
a  good  title  to  the  thing  purchased  ;  and  this  he  is  able  to  do, 
not  only  in  cases  where  he  absolutely  owns  the  thing,  but 
where  he  has  obtained  a  title  by  fraudulent  means,  with  the 
assent  of  the  owner  to  his  assuming  possession.1  In  such 
cases,  although  the  party  defrauded  may  reclaim  the  goods  on 
proof  of  fraud,  yet,  while  the  other  party  holds  them  in  pos- 
session, he  can  pass  a  good  title  thereto  to  a  bond  fide  pur- 
chaser for  a  valuable  consideration,  but  to  none  other.2  But, 

1  Hollingsworth  v.  Napier,  3  Caines,  Gas.  182  ;  Mowrey  v.  Walsh,  8  Cowen, 
238 ;  Trott  v.  Warren,  2  Fairf.  227  ;   Wheelwright  v.  Depeyster,  1  Johns. 
471 ;    Cross  v.  Peters,  1  Greenl.  376 ;    Conyers  v.  Ennis,  2  Mason,  236 ; 
Noble  v.  Adams,  7  Taunt.  59 ;  Buffington  v.  Gerrish,  15  Mass.  156 ;  Root 
v.  French,  13  Wendell,  570 ;  Ante,  §  200,  and  notes ;  White  v.  Garden,  10 
Com.  B.  919. 

2  Hollingsworth  v.  Napier,  2  Caines,  Cas.  182 ;    Lloyd  v.  Brewster,  4 
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if  the  possession  have  been  obtained  by  felony  or  by  chance, 
the  owner  not  having  willingly  surrendered  possession,  a  valid 
title  cannot  be  passed  by  the  thief  or  the  finder.1  Again,  when 
the  vendor  is  neither  a  thief  nor  a  finder,  he  can  make  a  valid 
sale  of  goods  to  a  bond  fide  purchaser,  without  notice,  in  cases 
where  he  has  no  title,  if  he  be  possessed  of  any  legal  type  of 
title  which  is  negotiable, —  as,  if  he  have  'a  bill  of  lading,  or 

Paige  Ch.  537;  Titcomb  v.  Wood,  38  Maine,  561;  Ditson  v.  Randall,  33 
Maine,  208 ;  White  v.  Garden,  10  Com.  B.  919 ;  Robinson  v.  Dauchy,  3 
Barbour  (S.  C.),  20;  Stevenson  v.  Newnham,  13  Com.  B.  285,  303;  Neal 
v.  Williams,  18  Maine,  391 ;  Rowley  y.  Bigelow,  12  Pick.  307 ;  Hoffman  v. 
Noble,  6  Metcalf,  68  ;  Bradley  v.  Obear,  10  N.  Hamp.  477  ;  Ash  v.  Putnam, 
1  Hill,  302,  306,  307  ;  George  v.  Kimball,  24  Pick.  241 ;  Shearer  v.  Barrett, 
Hill  &  Denio,  70;  Grout  v.  Hill,  4  Gray,  361,  368,  369;  Ante,  §  200.  A 
transfer  of  goods  for  others  that  have  been  stolen,  is  not  ipso  facto  void,  but 
is  voidable  at  the  option  of  the  vendor,  as  between  him  and  the  fraudulent 
vendee,  and  those  claiming  under  him  with  notice ;  but  it  is  otherwise,  as 
between  such  vendor  and  a  bond  fide  purchaser  for  a  good  consideration  to 
whom  the  goods  have  been  transferred  by  the  fraudulent  vendee.  And 
when  the  consideration  of  the  latter  sale  was  in  part  for  a  precedent  debt, 
and  in  part  for  the  value  of  property  which  had  been  previously  stolen 
by  the  fraudulent  vendor,  it  was  held  that  it  could  not  be  impeached.  Tit- 
comb  v.  Wood,  supra.  But  a  creditor,  who  attaches  the  goods  obtained  by 
a  fraudulent  purchase,  as  the  property  of  the  fraudulent  vendee,  does  not 
stand  in  the  situation  of  a  bond  fide  purchaser  for  a  valuable  consideration  ; 
and  the  goods  may  be  reclaimed  notwithstanding  such  attachment.  See 
Atwood  v.  Dearborn,  1  Allen,  483 ;  Bradley  v.  Obear,  10  N.  Hamp.  477 ; 
Bussing  v.  Rice,  2  Gushing,  48 ;  Thompson  v.  Rose,  16  Conn.  71 ;  Fitz- 
simmons  v.  Joslin,  21  Vermont,  129.  But  if  it  appears  that  the  debt,  on 
which  the  attachment  is  made,  accrued  subsequently  to  the  sale,  the  creditor 
may  be  presumed  to  have  given  credit  upon  the  apparent  ownership  of  the 
fraudulent  vendee,  and  may  hold  the  goods  if  he  attach  them  before  they  are 
reclaimed  by  the  vendor.  See  Bradley  v.  Obear,  supra;  Hussey  v.  Thorn- 
ton, 4  Mass.  405 ;  filbert  v.  Hudson,  4  Greenl.  345.  [See  6  Pick.  78 ;  3 
Gray,  547.] 

1  Williams  v.  Merle,  11  Wendell,  80 ;  Everett  v.  Coffin,  6  Wendell,  609 ; 
Kinder  v.  Shaw,  2  Mass.  398;  Haretop  v.  Hoare,  1  Wilson,  8;  2  Strange, 
1187 ;  Wheelwright  v.  Depeyster,  1  Johns.  471 ;  Dame  v.  Baldwin,  8  Mass. 
519 ;  Towne  v.  Collins,  14  Mass.  500 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ; 
Per  Cresswell,  J.,  in  White  v.  Garden,  10  Com.  B.  924;  White  v.  Spettigue, 
13  Mees.  &  W.  602;  Per  Shaw,  C.  J.,  Hoffman  v.  Noble,  6  Metcalf,  74; 
Ante  §  188,  200,  203. 
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a  dock-warrant ; 1  or,  where  he  is  held  out  by  the  owner  as 
being  an  agent  duly  authorized  to  sell ;  and  these  exceptions 
to  the  general  rule  are  admitted  in  both  of  these  cases,  in 
view  of  public  policy,  and  also  because  the  indirect  act  of  the 
owner  has  enabled  the  seller  to  deceive  the  purchaser.2  So, 
also,  the  vendor  can  make  a  good  sale  of  creatures  ferce  nat- 
urce,  if  he  be  possessed  of  a  qualified  property  therein,  propter 
impotentiam, —  as,  in  the  young  of  hawks,  herons,  or  birds  or 
creatures  of  any  kind  which  build  nests,  or  burrow  in  his 
land,  while  such  young  are  too  feeble  to  escape;3  or  per  in- 
dustriam,  —  as,  in  creatures  which  he  has  caught,  tamed,  or 
confined  ;  4  or  ratione  soli,  —  as,  in  the  fishes  that  swim  into  his 
brook,  or  river,  or  in  the  honey  made  in  his  woods  ; 5  or  per 
privilegium, —  as,  where  he  has  a  privilege  of  hunting  and 
killing  animals  within  certain  limits.6  In  all  other  cases,  the 
vendor  is  bound  to  make  a  good  title,  not  only  to  a  part,  but 
to  the  whole  ;  and,  if  he  do  not,  the  vendee  may,  ordinarily, 
reject  the  contract,  and  reclaim  the  purchase-money,  upon 
due  notice.7  If,  therefore,  the  goods  sold  be  under  mortgage 
or  incumbrance  of  any  sort,  or,  if  the  vendor  have  only  a  good 
title  to  a  part,  the  sale  will  be  voidable.8 

1  Miller  v.  Race,  Smith,  Lead.  Cas.  259,  and  cases  there  cited;  Grant  v. 
Vaughan,  3  Burr.  1516 ;  Glynn  v.  Baker,  13  East,  509 ;  Ante,  §  188,  203. 

2  Irving  v.  Motley,  7  Bing.  543;  S.  C.,  5  Moore  &  P.  380;  Barnes  v. 
Bartlett,  15  Pick.  71.     See,  also,  ante,  §  202  ;  Pickering  v.  Busk,  15  East, 
38  ;  Fenn  v.  Harrison,  3  T.  R.  760 ;  Story  on  Agency,  §  73,  and  note  (3)  ; 
§  126,  127  ;  note  (1),  §  452  ;  Morse  v.  Slue,  1  Vent.  238  ;  S.  C.,  1  Mod.  85. 

3  Case  of  Swans,  7  Rep.  17  ;  2  Black.  Comm.  394  ;  Ross  on  Vendors,  178. 

4  Ibid. ;    Inst.  Lib.  2,  tit.  1,  15 ;   Bracton,  1.  2,  c.  1 ;  Finch,  L.  B.  2, 
c.  17  ;  Ante,  §  211. 

5  2  Black.  Comm*  393;  Brook,  Abr.  tit.  Propertio,  37  ;  Ante,  §  215. 

6  Case  of  Swans,  7  Rep.  17  ;  Ross  on  Vendors,  178. 

7  See  ante,  §  204,  205;  Mandeville  v.  Welch,  5  Wheaton,  277;  Green- 
leafy.  Cook,  2  Wheaton,  13;  Addison  on  Contr.  (Am.  ed.  1857)  156,  170, 
171. 

8  Ante,  §  204,  205;  2  Kent,  Comm.  469;  2  Story,  Eq.  Jurisp.  §  779; 
Paton  v.  Rogers,  1  Ves.  &  B.  351 ;  Graham  v.  Oliver,  3  Beav.  124,  128 ; 
Chambers  v.  Griffith,  1  Esp.  150 ;  Roifey  v.  Shallcross,  4  Madd.  Ch.  122 ; 
Casamajor  v.  Strode,  1  Coop.  Sel.  Cas.  510;  Pothier  de  Vente,  No.  42.' 
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§  388.  In  the  next  place,  a  vendor  is  bound  to  do  all  that 
he  expressly  or  impliedly  agrees  to  do,  in  respect  to  delivery 
of  the  goods.1  [And  it  is  not  a  sufficient  delivery  to  tender  a 
larger  quantity  and  require  the  buyer  to  select  out  of  them, 
such  as  correspond  with  the  description  sold,  if  any  sub- 
stantial risk  or  difficulty  is  thereby  imposed  on  the  buyer.2] 
Where  the  purchase  and  sale  is  completed,  he  is  only  bound  to 
deliver  the  subject-matter,3  upon  tender  of  the  price ;  unless 
credit  be  given,4  or  unless  the  vendor  admit  that  a  tender 
would  be  fruitless  and  unnecessary.5  If,  however,  the  vendor 
agree  to  deliver  at  a  certain  time  and  place,  or  on  request,  it  is 
unnecessary,  in  the  pleadings,  to  allege  an  actual  tender  and 
refusal,  provided  that  the  vendee  aver,  in  the  one  case,  a  readi- 
ness and  willingness,  on  his  part,  to  receive  the  goods,  and  pay 
for  them,  according  to  the  terms  of  the  sale,  —  or  a  request  in 
the  other  case.6  But  if  credit  be  given,  either  expressly  or  by 
implication  from  the  ordinary  usage  of  trade,  the  vendor  is 
bound  to  deliver  the  goods  immediately,  upon  a  requisition 
from  the  vendee  ;  and,  if  he  refuse  so  to  do,  the  vendee  may 
sue  in  trover,  or  may  bring  a  special  action  for  damages,  or 
may  rescind  the  contract.7  Yet,  if  the  buyer  be  unable  to  pay 
for  them,  and  be  insolvent,  the  seller  is  not  bound  to  deliver 

1  Addison  on  Contr.  (Am.  ed.  1857)  228,  et  seq. 

2  [Rylands  v.  Kreitman,  19  C.  B.  (N.  S.)  351.] 

3  [If  the  sale  be  of  a  specific  thing,  he  is  bound  to  deliver  the  identical 
thing,  and  not  others  of  a  like  nature,  character,  and  value.    Shipp  v.  Bowen, 
25  Ind.  44;  Hiatt  v.  Harris,  28  Id.  380  (1867).] 

4  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504 ;  Bloxam  v.  Sanders,  4  Barn.  & 
Cres.  941 ;  Parker  v.  Rawlings,  4  Bing.  280 ;  S.  C.,  12  Moore,  529  ;  Cowper 
v.  Andrews,  1  Hobart,  41 ;  2  Black.  Comm.  448  ;  Atkinson  v.  Barnes,  Lofft, 
325 ;  Morton  v.  Lamb,  7  T.  R.  125 ;  New  York  Fireman's  Co.  v.  De  Wolf, 
2  Co  wen,  5&. 

5  Jackson  v.  Jacob,  3  Bing.  N.  C.  869. 

6  Waterhouse  v.  Skinner,  2  Bos.  &  Pul.  447 ;  Rawson  v.  Johnson,  1  East, 
203. 

7  2  Kent,  Comm.  496  ;  Haswell  v.  Hunt,  cited  in  5  T.  R.  231 ;  Harris  v. 
Smith,  3  Serg.  &  Rawle,  20;  Chapman  v.   Lathrop,  5  Cowen,   110;  Ante, 
§303. 
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the  goods  to  him,  although  they  were  sold  on  credit,  or  a  note 
has  been  taken  which  has  not  matured,  and  remains  in  the 
hands  of  the  vendor.1 

§  389.  If  there  be  any  express  agreement,  the  vendor  is,  of 
course,  bound  to  comply  with  it  in  all  particulars.  Thus,  if 
he  agree  to  deliver  flour  of  a  particular  brand  or  mark,  the  de- 
livery of  flour  of  a  different  brand  or  mark,  although  it  be  of 
equal  or  better  quality,  will  not  be  sufficient.2  If,  also,  by  the 
usage  of  trade,  any  special  acts  be  required  to  be  done  by 
him,  they  impliedly  form  a  part  of  the  terms  of  his  contract, 
and  he  is  bound  to  perform  them.3  So,  also,  if  the  subject- 
matter  be  sold  by  weight,  or  measure,  or  number,  he  is  bound 
to  weigh  them,  or  measure  them,  or  number  them,  at  his  own 
expense,  and  set  them  apart  from  the  rest,  and  so  long  as  any 
thing  remains  to  be  done  by  him,  in  order  to  distinguish,  iden- 
tify, or  separate  the  goods,  they  are  at  his  risk,  whether  they 
have  been  paid  for  or  not.4  If,  in  such  cases,  the  seller  have 
done  all  that  is  required  of  him  as  to  a  part,  but  something 
remains  to  be  done  to  the  rest,  the  risk  of  the  goods,  which 
are  ready,  is  in  the  buyer,  but  the  risk  of  those  which  are  not 
ready,  is  in  the  seller.5  If,  however,  although  the  seller  have 
done  all,  so  as  to  throw  the  risk  of  the  goods  on  the  vendee, 
the  goods  be  lost  or  destroyed  in  consequence  of  his  gross 

1  Reader  v.  Knatchbull,  5  T.  R.  218,  n. ;  Ante,  §  303,  321 ;  Post,  §  398 ; 
Arnold  v.  Delano,  4  Gushing,  33. 

2  Beals  v.  Terry,  2  Sandf.  (S.  C.)  127. 

3  Zagury  v.  Furnell,  2  Camp.  240  ;  Goodall  v.  Skelton,  2  H.  Black.  316 ; 
Ante,  §  296. 

4  Whitehouse  v.  Frost,  12  East,  614;  Hanson  v.  Meyer,  6  East,  614; 
Rugg  v.  Minett,  11  East,  210;  Simmons  v.  Swift,  5  Barn.  &  Ores.  857; 
S.  C.,  8  Dowl.   &  Ryl.  693;    Sandwick  v.  Sothern,  9  Adol.  &  El.  895; 
Wallace  v.  Breeds,  13  East,  522  ;  Whiter.  Wilks,  5  Taunt.  176  ;  Macomber 
v.  Parker,  13  Pick.  182;  Rhode  v.  Thwaites,  6  Barn.  &  Cres.  388;  S.  C., 
9  Dowl.   &  Ryl.  293;  Shepley  v.  Davis,  5  Taunt.  617;  Busk  v.  .Davis,  2 
Maule  &  Selw.  397  ;  Howe  v.  Palmer,  3  Barn.  &  Aid.  321 ;  Ante,  §  296- 
300  ;  Pothier  de  Vente,  §  44. 

6  Hanson  v.   Meyer,  6    East,   614;     Rugg  v.  Minett,    11   East,  210; 
Simmons  v.  Swift,  5  Barn.  &  Cres.  857  ;  Ante,  §  299. 
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negligence  or  fault,  the  vendee  may  obtain  damages  therefor.1 
So,  also,  if  the  seller  is  required  to  do  some  act  before  he  is 
legally  or  actually  competent  to  make  delivery,  such  act  must 
be  done  by  him,  before  he  can  set  up  any  claim  against  the 
buyer,  in  respect  of  the  goods,  and  before  the  goods  are  at  the 
risk  of  the  buyer.  Thus,  a  seller  of  wine  of  his  own  growth 
is  bound  to  produce  a  license  from  the  office  of  excise,  if  it  be 
necessary  to  enable  him  to  make  a  legal  delivery.  So,  also,  if 
the  goods  he  sells  be  pledged,  he  is  bound  to  redeem  them.2 

§  390.  In  cases  where  the  vendor  is  bound  to  deliver  the 
goods  sold,  he  may  either  make  an  actual  delivery  of  them, 
or  he  may  make  a  constructive  delivery  of  them.  A  delivery 
to  a  carrier,  or  agent,  or  servant,  of  the  vendee,  is  considered 
as  a  delivery  to  the  vendee  himself,  so  as  to  throw  upon  him 
all  risk  of  the  goods  ;  unless,  indeed,  there  be  a  special  agree- 
ment to  the  contrary ; 3  or,  unless  the  goods  be  sent  merely  on 
trial  to  the  consignee.4  If  goods  be  sent  by  water,  the  vendor 
must  use  proper  diligence  in  giving  notice  of  the  consignment 
to  the  vendee  ;  and,  if  it  be  the  usage  of  trade,  or  if  it  have 
been  the  custom  between  the  parties  in  previous  dealings  to 
insure,  the  vendor  is  bound  to  insure.5 

§  391.  In  respect  to  the  place  where  goods  are  to  be  de- 
livered, the  rule  is,  in  a  contract  of  sale,  that,  if  no  place  of 
delivery  be  agreed  upon,  the  goods  must  be  delivered  at  the 
place  where  they  are  at  the  time  of  the  sale,  unless  some 
other  place  be  designated  by  usage.6  And  the  buyer  must 

1  Pothier  de  Vente,  No.  57 ;  Traite  des  Obligations,  No.  456. 

2  Pothier  de  Vente,  §  42-48. 

3  Leeds  v.  Wright,  1  Bos.  &  Pul.  320 ;  Dixon  v.  Baldwin,  5  East,  175 ; 
Dutton  v.  Solomonson,  3  Bos.  &  Pul.  584;    Vale  v.  Bayle,  Cowp.  294; 
Anderson  v.  Hodgson,  5  Price,  630 ;  King  v.  Meredith,  2  Camp.  639  ;  Swain 
v.  Shepherd,  1  Mood.  &  Rob.  223 ;  Ante,  §  305. 

4  Swain  v.  Shepherd,  1  Mood.  &  Rob.  223. 

5  2  Kent,  Comm.  500;  Cothay  v.  Tute,   3   Camp.   129;   London  Law 
Mag.  Vol.  4,  p.  359 ;  Story  on  Agency,  §  190 ;  Smith  v.  Lascelles,  2  T.  R. 
189. 

6  2  Kent,  Comm.  505 ;  Adams  v*  Mirick,   Whart.  Dig.  of  Penn.  tit. 
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come  and  take  them.  The  seller  cannot,  without  just  cause 
after  the  sale,  remove  the  things  to  another  place,  where  the 
delivery  is  more  expensive  and  incommodious  to  the  buyer, 
without  indemnifying  him  for  the  additional  expense  and 
trouble  which  he  may  thereby  be  obliged  to  incur.  If,  how- 
ever, a  place  and  time 1  be  appointed  for  delivery,  the  vendor  is 
bound  to  have  the  goods  ready  at  such  time  and  place,  and 
the  vendee,  in  an  action  against  him  for  breach  of  ,the  con- 
tract, is  not  bound  to  aver  that  a  tender  of  price  was  made, 
provided  he  aver  that  he  was  willing  and  ready  to  receive 
them,  and  to  pay  the  price.2  If  no  time  be  appointed,,  the 
seller  is  bound,  as  we  have  seen,3  to  deliver  them  whenever 
they  are  called  for,  upon  tender  of  the  price,  or  without  tender 
of  the  price,  if  credit  be  given.4  If,  however,5  a  time  and 
place  be  appointed  for  delivery,  and  the  vendee  refuse  to  accept 
them,  or  be  not  present  (after  notice),  the  vendor  may  mark 
the  goods  and  set  them  apart,  and  this  will  be  a  sufficient  de- 
livery.6 But,  if  he  retain  possession  of  them,  he  will  be  con- 
sidered as  the  bailee  of  the  vendee.7 

§  392.  The  vendor  may  also  transfer  the  goods  by  a  construc- 
tive delivery  whenever  they  are  ponderous  and  bulky,  so  as  to 
render  manual  delivery  difficult,  or  impracticable,  or  inconven- 
ient, whenever  it  is  waived  by  the  vendee,  or  when  they  are  not 

Vendor,  Lobdell  v.  Hopkins,  5  Cowen,  516  ;  Goodwin  v.  Holbrook,  4  Wen- 
dell, 380;  Pothier  de  Vente,  Nos.  51,  52 ;  Ante,  §  308. 

1  [He  has  the  whole  of  the  day  appointed,  in  which  to  make  his  delivery. 
Smith  v.  Smith,  8  Blackf.  208;  Adams  v.  Dale,  29  Ind.  273  (1868).] 

2  Rawson  v.  Johnson,  1  East,  208  ;  Waterhouse  v.  Skinner,  2  Bos.  &Pul. 
447. 

3  Ante,  §  310.  4  Pothier  de  Vente,  No.  50. 

5  Pothier  de  Vente,  Nos.  51,  52. 

6  2  Kent,  Comm.  508;    Co.  Litt.  207,  a;  Peytoe's  case,  9  Rep.  79,  a; 
Lamb  v.  Lathrop,  13  Wendell,  95;  Savary  v.  Goe,  3  Wash.  C.  C.  130; 
Lamb  v.  Loomis,  7  Conn.  110 ;  Garrard  v.  Zaehariah,  1  Stew.  (Ala.)  272 ; 
Thaxton  v.  Edwards,  Ib.  524 ;   Johnston  v.    Baird,  3  Blackf.   (Ind.)  182 ; 
Ante,  §  307. 

7  2  Kent,  Comm.  508  ;  Mason  v.  Briggs,  16  Mass.  453 ;  Bailey  v.  Simonds, 
6  N.  Hamp.  159. 
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in  his  possession  ;  and  in  such  cases,  any  formal  act  is  suffi- 
cient, which  places  the  goods  in  the  absolute  power  of  the  pur- 
chaser as  owner,  and  which  impliedly  asserts  that  they  are  his 
property.  Thus,  the  transference  of  the  key  of  a  warehouse, 
where  goods  are  stored,  or  of  a  receipt,  ticket,  sale-note,  dock- 
warrant,  bill  of  lading,  certificate,  or  other  type  of  title,  —  or 
the  marking  and  setting  aside  of  a  bale  of  goods,  or  the  delivery 
of  a  sample,  as  a  sign  of  transference,  —  or  even  the  pointing 
out  of  the  subject-matter,  and  surrendering  all  actual  ownership, 
are  primd  facie  evidence,  sufficient  to  constitute  a  constructive 
delivery,  if  not  controlled  by  proof,  that  they  were  not  so  in- 
tended, or  understood  by  the  parties.1 

§  393.  The  measure  of  diligence  required  of  the  seller  in 
keeping  the  articles  sold,  is  that  of  a  mere  depositary.  He  is 
bound  to  exercise  only  common  and  ordinary  diligence,  and 
not  exact  and  scrupulous  care.2  And  even  this  ordinary  dili- 
gence is  only  required  of  him  before  default  of  the  buyer  to 
remove  the  goods  according  to  his  agreement ;  for  after  de- 
fault it  is  only  necessary  for  him  to  guard  against  such  gross 
neglect  or  fault  as  indicates  malice  or  want  of  good  faith.3 
Yet  if,  after  the  seller  has  done  all  that  is  required  of  him  to 
pass  the  title  to  the  vendee,  the  goods  be  destroyed  in  con- 
sequence of  his  gross  neglect  or  direct  fault,  he  will  be  respon- 
sible therefor.4 

1  Chaplin  v.  Rogers,   1  East,  194 ;    Atkinson  v.  Maling,  2  T.  R.  465 ; 
Stoveld  v.  Hughes,  14  East,  312  ;  Jewett  v.  Warren,  12  Mass.  300 ;  Hinde  v. 
Whitehouse,  7  East,  558 ;  Manton  v.  Moore,  7  T.  R.  67  ;  Hurry  v.  Mangles, 
1  Camp.  452 ;  Wilks  v.  Ferris,  5  Johns.  335 ;  Hollingsworth  v.  Napier,  3 
Cow.  182 ;  Ryall  v.  Rolle,  1  Atk.  171 ;  Harman  v.  Anderson,  2  Camp.  243 ; 
Searle  v.  Reeves,  2  Esp.  598 ;  Zwinger  v.  Samuda,  7  Taunt.  261 ;  Rice  v. 
Austin,  17  Mass.  204 ;  Lucas  v.  Dorrien,  7  Taunt.  288 ;  Spear  v.  Travers,  4 
Camp.  251. 

2  Pothier  de  Vente,  No.  54  ;  D.  de  Contrah.  Empt.  (18,  1.  35,  §  4).     In 
contractibus  in  quibus  utriusque  contrahentis  utilitas  versatur,  levis  culpa, 
non  etiam  levissima,  prsestatur.    Story  on  Bailm.  §  72,  73,  74,  190 ;  Addison 
on  Contr.  (Am.  ed.  1857)  228.     [See  McKay  v.  Hamblin,  40  Miss.  472.] 

3  Pothier  de  Vente,  No.  55. 

4  Pothier  de  Vente,  No.  57  ;  Traite  des  Obligations,  No.  456. 
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§  394.  In  the  next  place,  if,  between  the  time  of  the  sale 
and  delivery,  the  vendor  be  put  to  any  charge  in  preserving 
and  harboring  the  goods,  the  vendee  is  bound  to  reimburse 
him  therefor ;  because,  as  the  vendee  is  entitled  to  its  fruits 
during  that  period,  he  ought  to  be  liable  for  its  charges.1  This 
rule  would  not,  however,  apply  to  cases  where  the  storage  by 
the  vendor,  for  a  certain  duration  of  time,  was  contemplated 
in  the  contract,  and  formed  a  part  of  the  consideration  there- 
for. So,  also,  the  vendee  is  not  subject  to  charge  for  acts 
done  previously  to  the  delivery,  which  are  incidental  or  neces- 
sary to  the  delivery,  unless  there  be  a  special  agreement  to 
that  effect.  Thus,  where  the  plaintiffs  sold  to  the  defendants 
a  quantity  of  wool  lying  unsacked  in  three  rooms,  to  be  paid 
for  upon  delivery,  the  quantity  to  be  ascertained  by  weighing, 
but  without  any  express  contract  as  to  who  should  be  at  the 
expense  of  sacking,  and  the  plaintiffs  sacked  the  wool  in  sacks 
furnished  by  the  defendants,  and  then  caused  it  to  be  weighed 
and  shipped  to  the  defendants  ;  it  was  held,  that,  as  the  sack- 
ing preceded  the  delivery  of  the  wool,  the  law  would  not  imply 
a  contract  on  the  part  of  the  defendants,  to  pay  the  plaintiffs 
for  the  sacking.2 

§  395.  In  the  next  place,  a  vendor  is  bound  to  make  good 
his  warranty,  according  to  its  terms,  and  its  evident  import. 
If  his  warranty  be  expressed  in  technical  phraseology,  he  is 
bound  by  its  technical  meaning,  unless  it  be  clearly  shown 
that  such  a  signification  was  not  intended  nor  understood  to 
be  affixed  thereto.3  If  it  be  limited  to  particular  qualities,  or 
to  a  certain  duration  of  time,  his  liability  does  not  extend 
beyond  such  qualities,  or  such  time.4  In  general,  where  no 


1  Brown  on  Sales,  §  488,  p.  347 ;  Domat,  1.  67,  §  10. 

2  Cole  v.  Kerr,  20  Vermont,  21.     See  ante,  §  297  a,  389. 

3  Jones  ».  Bowden,  4  Taunt.  847,  853 ;  Button  v.  Corder,  7  Taunt.  405 ; 
Cook  v.  Moseley,  12  Wendell,  277 ;  Story  on  Contracts,  §  243-249,  531 ; 
Ante,  §  361. 

4  Pasley  v.  Freeman,  3  T.  R.  57  ;  Wood  v.  Smith,  4  Car.  &  P.  46  ;  Budd 
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express  warranty  is  given  by  the  vendor,  he  is  not  liable  for 
any  defects  in  the  subject-matter  of  sale,  and  the  maxim 
caveat  emptor  applies.  There  are,  however,  several  exceptions 
to  this  rule,  extending  the  liability  of  the  vendor,  which  obtain 
in  the  following  cases,  where  the  law  creates  an  implied  war- 
ranty. 1st.  That  the  seller  has  a  good  title  to  the  subject- 
matter.1  2d.  When  an  examination  of  goods  by  the  buyer  is 
impracticable,  from  their  nature  and  situation  at  the  time  of 
the  sale,  —  as,  if  they  be  in  the  hold  of  a  ship,  or  in  bales,  or 
not  present,  in  which  case  the  vendor  is  uhderstood  to  war- 
rant that  they  are  merchantable.2  3d.  Where  goods  are  to  be 
procured  or  manufactured  by  the  vendor,  to  order,  for  a  partic- 
ular use  and  purpose,  —  in  which  case  he  is  understood  to 
warrant  that  they  are  reasonably  fit  for  such  purpose,  as  far 
as  goods  answering  the  description  can  be.3  4th.  He  is  under- 
stood to  warrant  against  the  existence  of  any  latent  defect,  in 
all  cases  where  he  knows  of  the  existence  of  such  defects  and 
any  special  trust  or  confidence  is  reposed  in  him  by  the  vendee, 
—  or  when  he  might  from  his  situation  have  guarded  against 
their  existence,  — as  where  he  is  a  manufacturer  or  producer.4 
5th.  Where  he  sells  goods  by  sample,  he  impliedly  warrants 
that  the  bulk  corresponds,  to  the  sample  in  quality  and  in 
nature.5  The  vendor  is  therefore  bound  to  see  that  the  goods 

v.  Fairmaner,  8  Bing.  48;  S.  C.,  5  Car.  &  P.  78;  Margetson  v.  Wright,  5 
Moore  &  P.  606 ;  S.  C.,  7  Bing.  603.  l  Ante,  §  367. 

2  Ante,  §  368,  369 ;  Gardner  v.  Gray,  4  Camp.  144 ;  Jones  v.  Bright,  5 
Bing.  535 ;   Brown  v.  Edgington,  2  Mann.  &  Gr.  279  ;    Wright  v.  Hart,  18 
Wendell,  456  ;  Hastings  v.  Lovering,  2  Pick.  219,  220. 

3  Ante,  §  371,  372  ;  Gray  v.  Cox,  4  Barn.  &  Cres.  108  ;  Bluett  v.  Osborne, 
1  Stark.  N.  P.  C.  384;  Chanters.  Hopkins,  4  Mees.  &  W.  399;  Ollivant 
v.  Bayley,  5  Adol.  &  El.  289. 

4  Jones  v.  Bright,  5  Bing.  535;    S.  C.,  1  Dan.  &  Lloyd,  304;  Budd  v. 
Fairmaner,  8  Bing.  52;  S.  C.,  1  Moore  &  Scott,  81 ;  Gallagher  v.  Waring, 
9  Wendell,  20 ;  Martin  v.  Morgan,  3  Moore,  635 ;  Ante,  §  374. 

5  Lorymer  v.  Smith,  1  Barn.  &  Cres.  1 ;  S.  C.,  2  Dowl.  &  Ryl.  23  ;  Hib- 
bertv.  Shee,  1  Camp.  113;  Bradford  v.  Manley,  13  Mass.  139;  Beebe  v. 
Robert,  12  Wendell,  413;  Williams  v.  Spafford,  8  Pick.  250;  Boorman  v. 
Johnston,  12  Wendell,  566;  Parkinson  v.  Lee,  2  East,  314;  Ante,  §  376. 
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sold  correspond,  in  all  these  cases,  to  the  implied  warranty 
raised  by  the  law. 

§  396.  In  the  next  place,  as  to  fraud.  If  the  vendor  mis- 
represent any  material  fact  which  operates  as  inducement  to 
the  bargain,  he  will  be  guilty  of  fraud,  and  cannot  enforce  his 
contract  against  the  buyer.1  But  it  is  not  only  by  wilful  mis- 
representation that  he  may  render  himself  liable,  for  if,  know- 
ing of  the  existence  of  an  intrinsic  defect,  which  is  latent,  and 
which,  from  the  circumstances  of  the  case,  or  the  relation  of 
trust  between  him  and  the  vendee,  it  is  his  duty  to  disclose,  he 
do  conceal  from  the  vendee  the  fact  of  its  existence,  he  cannot 
enforce  his  contract  on  account  of  the  fraud.2  So,  also,  if  he 
use  any  artifice,  or  trick,  to  impose  upon  the  vendee,  —  or  to 
disguise  any  defect,  or  to  prevent  him  from  observing  it,  —  he 
will  be  guilty  of  fraud.  But  he  is  not  bound  to  disclose  extrin- 
sic matters  bearing  upon  the  contractj  of  which  he  may  have 
knowledge.3 

§  397.  Having  thus  briefly  considered  the  leading  duties  and 
obligations  of  vendors,  we  now  come  to  their  rights,  which  we 
shall  very  briefly  recapitulate. 

§  398.  And  in  the  first  place,  as  to  their  rights  in  respect  to 
delivery.  After  the  seller  has  done  all  that  is  required  of  him, 
in  order  to  change  the  title  to  the  subject-matter  of  sale,  and 
to  throw  all  risk  therefor  upon  the  vendee,  he  still  has  a  right 
of  lien  thereupon,  by  which  he  is  enabled  to  retain  the  posses- 

1  Ante,  §  165 ;    Story  on  Contracts,  §  171-175 ;    1  Story,  Eq.  Jurisp. 
§  192,  202 ;  Daniell  v.  Mitchell,  1  Story,  172 ;  2  Kent,  Comm.  482 ;  Pothier 
de  Vente,  n.  234,  237,  238;    Pidcock  v.  Bishop,  3  Barn.   &  Ores.  605; 
Smith  v.  Bank  of  Scotland,  1  Dow,  Parl.  272 ;  Stewart  v.  Coesvelt,  1  Car. 
&  P.  23 ;  Dobel  v.  Stevens,  3  Barn.  &  Cres.  623;  S.  C.,  5  Dowl.  &  Ryl. 
490 ;    Vernon  v.  Keys,  12  East,  632 ;    Fletcher  v.  Bowsher,  2  Stark.  561 ; 
Hill  v.  Gray,  1  Stark.  434. 

2  Mellish  v.  Motteaux,  Peake's  Cas.  115;  Shepherd  v.  Kain,  5  Barn.  & 
Aid.  240 ;    Pothier  de  Vente,  n.  240 ;    Pilling  v.  Armitage,   12  Ves.  78 ; 
Baglehole  v.  Walters,  3  Camp.  154 ;  2  Kent,  Comm.  490 ;  Ante,  §  179,  181. 

3  Laidlaw  v.  Organ,  2  Wheaton,  178,  179 ;  Blydenburgh  v.  Welsh,  Bald- 
win, C.  C.,  331 ;  Calhoun  v.  Vechio,  3  Wash.  C.  C.,  165 ;  Ante,  §  176,  380, 
381. 
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sion  thereof  until  payment  is  made,  unless  by  the  terms  of  the 
bargain  credit  be  given  to  the  vendee.  If,  however,  although 
credit  be  given,  the  vendee  suffer  the  goods  to  remain  in  the 
possession  of  the  vendor  until  the  term  of  credit  has  elapsed, 
or,  until  he  has  become  insolvent,  the  right  of  lien  revives.1 
So,  also,  if  the  vendee  become  insolvent  before  delivery,  the 
terms,  as  to  credit,  are  thereby  annulled,  and  the  seller  may 
retain  the  goods  until  they  are  paid  for,  or  until  the  bill  or  note 
given  therefor  is  honored  and  completely  paid.  This  right  of 
lien,  however,  depends  upon  possession,  and,  as  soon  as  he 
parts  with  possession,  he  loses  his  lien.  But,  so  long  as  he 
retains  actual  possession  of  any  part  of  the  subject-matter,  he  has 
a  lien  thereupon.2  Again,  a  partial  payment  of  the  price  by  the 
vendee,  only  reduces  his  lien  in  amount,  but  does  not  diminish 
his  right  to  retain  every  portion  of  the  goods  until  the  payment 
of  the  remainder.3  The  species  of  possession  which  is  required 
to  keep  alive  the  vendor's  right  of  lien,  is  an  actual  possession  ; 
for  a  lien  is  not  inconsistent  with  the  buyer's  having  a  complete 
title  to  the  goods  sold ;  and,  in  fact,  can  only  arise  when  the 
title  of  the  buyer  becomes  complete,  —  since  a  man  can  never 
properly  be  said  to  have  a  lien  on  his  own  property.4  The  de- 
livery, therefore,  which  will  deprive  the  vendor  of  this  right  is 
not  a  delivery  so  as  to  pass  the  title,  but  an  actual  surrender  of 
possession,  —  which,  whether  it  be  made  to  the  vendee  himself, 
or  to  the  carrier  (who  is  considered  as  the  agent  of  the  ven- 

1  New  v.  Swain,  1  Dan.  &  Lloyd,  Mer.  Cas.  193  ;  Dixon  v.  Yates,  2  Nev. 
&  Man.  177  ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  948  ;  Tooke  v.  Hollings- 
worth,  5  T.  R.  215 ;    Hanson  v.  Meyer,  6  East,  614 ;    Ante,  §  285,  note, 
§321;   Gibson  v.  Carruthers,  8  Mees.  &  W.  321;    M'Ewan  v.  Smith,  2 
House  L.  Cas.  309. 

2  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504;  Payne  v.  Shadbolt,  1  Camp. 
427  ;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941. 

3  Feise  v.  Wray,  3  East,  102 ;    Hodgson  v.  Loy,  7  T.  R.  440 ;    Ante, 
§327. 

4  Cross  on  Lien,  6;  Bloxam  v.  Sanders,  4  Barn.  &  Cres.  498;  S.  C.,  7 
Dowl.  &  Ryl.  396 ;  Rhode  v.  Thwaites,  6  Barn.  &  Cres.  338 ;  Townley  v. 
Crump,  5  Nev.  &  Man.  608 ;  Dixon  v.  Yates,  5  Barn.  &  Adol.  313. 


CH.  XIII.]  DUTIES   AND   RIGHTS   OF   PARTIES.  485 

dee),  or  to  any  other  agent  or  servant  of  the  vendee,  is  equally 
an  abandonment  by  the  vendor  of  his  right  of  lien.1  While  the 
vendor  retains  possession,  and  stores  the  goods  in  his  ware- 
house for  the  benefit  of  the  vendee,  even  although  he  receive 
rent  therefor,  he  will  still  be  entitled  to  his  lien  so  long  as  the 
interests  of  third  persons  do  not  intervene.2  But  he  may,  by  a 
symbolical  delivery,  or  by  taking  upon  himself  the  character  of 
bailee,  entirely  devest  himself  of  possession,  and  thereby  destroy 
all  lien.3 

§  399.  In  the  next  place,  after  the  vendor  has,  by  abandoning 
possession,  lost  his  right  of  lien,  he  still  has  a  right  of  stoppage 
in  transitu,  —  by  which  he  is  enabled  at  any  time  before  the 
goods  have  arrived,  and  come  into  possession  of  the  vendee,  to 
retake  them,  if  they  be  unpaid  for,  and  if  the  vendee  become 

1  Ante,  §  286-293 ;  Leeds  v.  Wright,  3  Bos.  &  Pul.  320 ;  Dixon  v.  Bald- 
win, 5  East,  175  ;  Button  v.  Solomonson,  3  Bos.  &  Pul.  584 ;  Vale  v.  Bayle, 
Cowp.  294;    Anderson  v.  Hodgson,  5  Price,  630;    King  v.  Meredith,  2 
Camp.  639  ;  Whitaker  on  Lien,  70. 

2  Miles  v.  Gorton,  2  Cromp.  &  Mees.  513 ;   Townley  v.  Crump,  4  Adol. 
&  El.  58 ;  Greaves  v.  Hepke,  2  Barn.   &  Aid.  131 ;    Ehnore  v.  Stone,  1 
Taunt.  458 ;  Green  v.  Haythorne,  1  Stark.  447 ;  Chapman  v,  Searle,  3  Pick. 
44 ;  Barrett  v.  Goddard,  3  Mason,  107. 

3  Chaplin  ».  Rogers,  1  East,  194 ;   Cross  on  Lien,  327 ;   Rice  v.  Austin, 
17  Mass.  204;  Jewett  v.  Warren,  12  Mass.  300;  Atkinson  v.  Maling,  2  T. 
R.  465 ;  Gordon  v.  Cameron,  7  T.  R.  228 ;  Chapman  v.  Searle,  3  Pick.  44. 
But  in  Rourke  v.  Bullens,  8  Gray,  549,  it  was  held  that  a  sale  of  a  hog  on 
credit,  to  be  kept  by  the  vendor  until  the  purchaser  shall  call  for  it,  and 
then  paid  for  at  its  market  price  according  to  its  then  weight,  after  which 
the  parties  go  together  to  the  pen  where  the  hog  is,  and  the  purchaser  directs 
the  vendor  to  keep  it  well,  who  assents,  is  not  a  sufficient  sale  and  delivery 
against  a  subsequent  purchaser.     The  reasons  for  this  decision  are  not  given 
in  the  report  of  the  case ;    and  it  does  not  therefore  appear  whether  the 
Court  intended  to  hold  that  there  was  no  legal  delivery,  or  that  the  continued 
possession  of  the  property  by  the  vendor  was  not  explained   so  as  to  rebut 
the  presumption  of  fraud  raised  by  it.     But  this  case  is  plainly  one  where 
there  was  no  sale,  because  there  was  no  price  fixed,  and  no  means  of  fixing  a 
price  as  on  a  present  sale,  and  of  course  the  title  to  the  property  did  not 
pass.     The  most  that  can  be  made  of  the  circumstances  is  an  agreement  for 
a  future  sale,  and  the  question  of  delivery  did  not  legitimately  arise  on  the 
facts  reported. 
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insolvent  during  their  transportation  to  him.1  This  right  can 
be  exercised  only  in  case  of  the  insolvency  of  the  vendee,  when 
he  has  not  already  paid  for  the  goods,  —  and  when  exercised, 
its  effect  is  not  to  rescind  the  contract,  but  merely  to  reinvest 
the  vendor  witli  the  rights  which  he  had  before  surrendering 
possession.  As  it  is  founded  in  equity,  however,  it  cannot  be 
so  exercised  as  injuriously  to  interfere  with  the  rights  of  third 
persons,  acquired  in  good  faith.2  If,  therefore,  a  bill  of  lading, 
or  any  negotiable  instrument,  which  is  the  type  of  title,  is  in- 
dorsed, and  sent  by  the  consignor  to  the  consignee,  a  bond  fide 
assignment  thereof,  before  the  goods  are  stopped,  will  devest 
the  vendor  of  this  right  of  stoppage.3  So,  also,  if  credit  be 
given,  and,  before  the  time  for  which  it  is  allowed  has  elapsed, 
the  vendee  resell  them  to  a  third  person,  the  original  vendor 
cannot,  upon  the  insolvency  of  the  buyer,  retake  the  goods.4 
A  partial  payment  of  price  by  the  vendee  has  only  the  effect  of 
reducing  the  vendor's  lien  pro  tanto,  but  does  not  at  all  inter- 
fere with  his  right  of  stoppage.5 

§  400.  In  the  next  place,  where  the  sale  is  conditional,  and 
the  seller  retains  some  special  claim  on  the  goods,  until  the 
discharge  of  which  the  title  is  not  to  pass,  the  allowing  the 
vendee  to  take  them,  is  not  considered  as  an  absolute  surren- 

1  Ellis  v.  Hunt,  3  T.  R.  465 ;  Newsome  v.  Thornton,  6  East,  17  ;  Hodg- 
son v.  Loy,  7  T.  R.  440;    Eng.  Law  Mag.  Vol.  5,  p.  155;    Assignees  of 
Burghall  v.  Howard,  1  H.  Black.  365,  n. ;    Stokes  v.  La  Riviere,  3  East, 
397 ;  Lickbarrow  v.  Mason,  2  H.  Black.  362 ;  Feise  v.  Wray,  3  East,  102 ; 
Newhall  v.  Vargas,  13  Maine,  93;   S.  C.,  15  Maine,  314;    2  Kent,  Comm. 
541 ;  Ante,  §  318,  et  seq. 

2  Wood  v.  Roach,  2  Ball.  180 ;    The  Constantia,  6  Rob.   Adm.  321 ; 
Abbott  on  Shipp.  371 ;  Ante,  §  318,  and  notes. 

3  Stanton  v.  Eager,  16  Pick.  467  ;    Hawes  v.  Watson,  2  Barn.  &  Cres. 
543 ;  Dixon  v.  Yates,  5  Barn.  &  Adol.  336 ;  Miles  v.  Gorton,  4  Tyrw.  299 ; 
Ante,  §  343,  344. 

4  Rollings  worth  v.  Napier,  3  Caines,  Cas.   182 ;    Hawes  v.  Watson,  2 
Barn.  &  Cres.  543  ;  Dixon  v.  Yates,  5  Barn.  &  Adol.  336  ;  Illsley  v.  Stubbs, 
9  Mass.  65 ;  Stubbs  v.  Lund,  7  Mass.  453. 

6  Feise  v.  Wray,  3  East,  102*;  Newhall  v.  Vargas,  13  Maine,  93;  Hodg- 
son v.  Loy,  7  T.  R.  440 ;  2  Kent,  Comm.  541 ;  Ante,  §  327. 
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der  of  possession  by  the  vendor,  so  as  to  pass  the  title  to  him 
until  the  condition  is  performed.  In  such  cases  the  vendee  is 
considered  as  only  holding  the  goods  in  trust  for  the  vendor ; 
the  question  of  intent  determines  the  interpretation  to  be  given 
to  the  surrender,  and  if  it  appear  that  the  vendor  meant  to 
deliver  the  goods  unconditionally,  the  seller  has  lost  his  right 
to  retake,  —  but  if  it  appear  that  he  has  only  assented  to  a 
qualified  delivery  of  the  goods,  with  the  understanding,  that 
the  property  is  not  absolutely  to  pass  until  the  terms  of  sale 
are  complied  with,  he  still  retains  his  right  to  retake.1  Again, 
where  the  vendee,  by  a  wrongful  and  fraudulent  act,  obtains 
possession  of  the  goods,  the  vendor  may  recover  them  by  an 
action  of  trover.2 

§  401.  The  right  of  the  vendor  to  stop  the  goods  can  be  de- 
termined only  by  a  delivery  into  the  possession  of  the  vendee. 
This  delivery  must  either  be  a  delivery  into  the  hands  of  the 
vendee,  at  his  warehouse,  or  at  some  warehouse  used  by  him, 
or  into  the  hands  of  his  agent.3  Whenever  and  wherever  the 
vendee  gets  actual  possession  of  the  goods,  the  right  of  stop- 
page is  gone.4  But  whether  the  delivery  to  an  agent  be  such 
as  will  prevent  the  vendor  from  retaking  the  goods,  depends 
upon  the  question,  whether  the  transitus  is  or  is  not  thereby 
determined.  If  the  delivery  be  to  an  agent  for  the  purposes  of 

1  D'Wolf  v.  Babbett,  4  Mason,  289;    Reed  v.  Upton,  10  Pick.  522; 
Bloxam  v.  Sanders,  4  Barn.  &  Cres.  941 ;    Harris  v.  Smith,  3  Serg.  &  R. 
20;  Hussey  v.  Thornton,  4  Mass.  405;  Dodsley  v.  Varley,  12  Adol.  &  El. 
632 ;  Reeves  v.  Capper,  5  Bing.  N.  C.  136 ;  Ante,  §  313  and  notes. 

2  Hawse  v.  Crowse,  Ryan  &  Mood.  414 ;    Abbotts  v.  Barry,  1  Ball  & 
Beat.   361);    Noble  v.  Adams,  7  Taunt.  59;    Stephenson  v.  Hart,  4  Bing. 
476;  Earl  of  Bristol  v.  Wilsmore,  1  Barn.  &  Cres.  514;   S.  C.,  2  Dowl.  & 
Ryl.  755. 

3  Oppenheim  ».  Russell,  3  Bos.  &  Pul.  44 ;  Miles  o.  Ball,  2  Bos.  &  Pul. 
461 ;  Foster  u.  Frampton,  6  Barn.  &  Cres.  109 ;  Hunter  v.  Beal,  cited  3  T. 
R.  466 ;   James  v.  Griffin,  2  Mees.  &  W.  632 ;    Dixon  v.  Baldwin,  5  East, 
175 ;  Scott  v.  Pettit,  3  Bos.  &  Pul.  469 ;  Barrett  v.  Godard,  3  Mason,  107  ; 
Rowe  v.  Pickford,  8  Taunt.  83. 

4  Allen  v.  Gripper,  2  Cromp.  &  Jerv.  218;  Conard  «.  Atlantic  Ins.  Co., 
1  Peters,  386 ;  Foster  v.  Frampton,  6  Barn.  &  Cres.  107. 
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transmission  or  carriage  towards  the  vendee,  and  the  place  of 
ultimate  destination,  so  far  as  that  contract  is  concerned,  is  not 
reached,  the  right  of  stoppage  remains.  But  if  the  delivery 
be  to  an  agent  who  is  to  hold  them  subject  to  future  orders, 
and  for  custody,  or  who  is  to  transmit  them  to  a  foreign  market 
away  from  the  vendee,  the  right  of  stoppage  is  gone.  The  only 
question  is,  whether  the  agent  holds  them  as  an  intermediate 
person  between  the  vendor  and  vendee,  or  as  a  special  bailee 
or  agent ;  for,  in  the  former  case,  the  right  of  stoppage  remains ; 
while,  in  the  latter  case,  it  is  gone.1  The  vendor  may,  also, 
devest  himself  of  his  right  to  retake  the  goods,  by  a  construc- 
tive or  symbolic  delivery  of  them  wherever  a  manifest  intention 
appears  on  his  part  to  surrender  absolutely  the  possession.2 
Indeed,  a  part  delivery  of  goods,  bought  under  an  entire  con- 
tract, is  ordinarily  considered  as  an  absolute  delivery  of  the 
whole,  so  as  to  destroy  the  right  of  stoppage,  although,  if  the 
circumstances  indicate  an  intention  on  the  part  of  the  seller  to 
distinguish  between  the  part  delivered  and  the  remainder,  and 
to  retain  the  latter  as  security,  his  right  will  still  be  good.3 

§  402.  In  the  next  place,  if  the  buyer  unreasonably  refuse  to 
accept  goods,  the  title  of  which  has  been  properly  passed  to 
him,  the  vendor  is  not  obliged  to  allow  them  to  perish  on  his 
hands,  but  he  may,  after  giving  notice  to  the  vendee  of  his 
readiness  to  deliver  them,  and  after  allowing  a  reasonable  time 
to  elapse,  proceed  to  sell  them  at  auction,  an,d  may  hold  the 

1  Stokes  v.  La  Riviere,  3  East,  397  ;    Coates  v.  Railton,  6  Barn.  &  Ores. 
422  ;   Rowe  v.  Pickford,  8  Taunt.  83  ;    Scott  v.  Pettit,  3  Bos.  &  Pul.  469  ; 
Leeds  v.  Wright,  3  Bos.  &  Pul.  320 ;  Stubbs  v.  Lund,  7  Mass.  457 ;  Ante, 
§336. 

2  Ellis  v.  Hunt,  3  T.  R.  464 ;    Wright  v.  Lawes,  4  Esp.  N.  P.  C.  82 ; 
Foster  v.  Frampton,  6  Barn.  &  Cres.  107 ;  Harman  v.  Anderson,  2  Camp. 
243 ;  Ante,  §  338. 

3  Slubey  v.  Heyward,  2  H.  Black.  504 ;  Hammond  v.  Anderson,  1  Bos. 
&  Pul.  69;  Crawshay  v.  Eades,  1  Barn.  &  Cres.  180;  Ante,  §  342.     These 
cases  are,  however,  modified  so  as  to  agree  with  the  doctrine  in  the  text  in 
Bunney  v.  Poyntz,  4  Barn.  &  AdoL  568 ;  Dixon  v.  Yates,  5  Barn.  &  Adol. 
339. 
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buyer  responsible  for  the  difference  between  the  original  price 
and  the  net  sum  they  bring.1  If  no  price  have  been  agreed 
upon,  the  market  value  at  the  time  of  the  bargain  will  be  taken 
to  be  the  price. 

§  403.  We  now  come  to  the  duties  and  obligations  of  the  ven- 
dee. And,  in  the  first  place,  it  is  the  duty  of  the -vendee  to 
pay  the  price  of  the  goods, —  arid  if  no  price  be  expressly  agreed 
upon,  to  pay  their  market  value,  at  the  time  of  the  sale.2  So, 
also,  if  credit  be  given  for  a  certain  time,  or  if  a  bill  of  ex- 
change or  promissory  note  be  taken  by  the  vendor,  the  vendee 
is  bound  to  pay  for  the  goods  at  the  end  of  the  time,  for  which 
credit  was  given,  or  to  honor  the  bill  or  note  at  its  maturity. 
If  the  payment  of  the  price  be  a  condition  precedent  to  taking 
the  goods,  as  it  is  in  all  cases  where  credit  is  not  expressly  or 
impliedly  given ;  he  cannot  take  them  until  tender  or  payment 
thereof.3  So,  also,  the  vendee  is  bound  to  offer  the  whole 
price,  and  he  cannot,  by  offering  part  of  it,  claim  to  receive 
an  equivalent  portion  of  the  goods,  although  they  happen  to 
be  divisible.4 

§  404.  In  the  next  place,  if  the  goods  be  such  as  were  con- 
tracted for,  the  vendee  is  bound  to  take  them  away,  unless,  by 

1  2  Kent,  Comm.  505;  Addison  on  Contr.  (Am.  ed.  1857)  264;  Sands  v. 
Taylor,  5  Johns.  395  ;    Adams  v.  Mirick,  cited  5  Serg.  &  R.  32 ;  Girard  v. 
Taggart,  5  Serg.  &  R.  19 ;   Eastman,   J.,  in  Warren  v.  Buckminster,  4 
Foster,  (N.  H.)  344 ;  Chitty  on  Contr.  (ed.  1860)  454,  and  note ;  Maclean 
v.  Dunn,  1  Moore  &  P.  761 ;  4  Bing.  722 ;  Langfort  v.  Tiler,  1  Salk.  113 ; 
Ante,  314;  [Pollen  v.  Le  Roy,  30  N.  Y.  558  (1863)].     But  see  Greaves  v. 
Ashlin,  3  Camp. .426. 

2  Hoadley  v.  McLaine,  10  Bing.  512;    S.  C.,  4  Moore  &  Scott,  340; 
Bluett  v.  Osborne,  1  Stark.  384 ;  Clunnez  v.  Pezzey,  1  Camp.  8 ;  Basten  v. 
Butter,  7  East,  483 ;  Street  v.  Blay,  2  Barn.  &  Adol.  456. 

8  Barrett  u.  Pritchard,  2  Pick.  512;  Bishop  v.  Shillitoi  2  Barn.  &  Aid. 
329,  n. ;  New  York  Fireman's  Ins.  Co.  v.  D'Wolf,  2  Cowen,  56  ;  Brown  on 
Sales,  §  307,  p.  210;  2  Black.  Comm.  448;  Ante,  §  225;  Conway  v.  Bush, 
4  Barbour  (S.  C.),  565;  Chitty  on  Contr.  (ed.  1860)  407,  408;  [Adams  v. 
Connor,  100  Mass.  515  (1868)  ;  Merrill  v.  Stanwood,  52  Maine,  65] . 

4  Barrett  v.  Pritchard,  2  Pick.  512 ;  Brown  on  Sales,  §  307,  p.  211 ; 
Pothier  de  Vente,  Nos.  63,  64,  65,  66,  67. 
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the  terms  of  the  contract,  the  seller  is  to  retain  possession,  or 
is  to  send  them  to  him.  In  the  absence  of  an  express  agree- 
ment to  such  effect,  a  contract  will  be  implied  in  relation 
thereto  from  the  usage  of  trade,  or  the  previous  habits  of  deal- 
ing between  the  parties.  But,  in  default  thereof,  it  is  the  duty 
of  the  vendee  to  take  the  goods  within  a  reasonable  time,  or 
he  will  be  liable  to  the  vendor  for  warehouse  rent,  and  other 
expenses,  growing  out  of  the  custody  of  them,  —  or  even  to 
an  action  for  not  removing  them,  in  case  the  seller  is  preju- 
diced by  his  delay.1  But  the  neglect  of  the  vendee,  although 
it  may  subject  him  to  damages,  will  not  entitle  the  vendor,  of 
his  own  authority,  to  rescind  the  contract,  and  sell  the  goods 
to  another,  on  his  own  account,2  —  although  it  would  entitle 
him  to  sell  them  on  account  of  the  vendee.3 

§  405.  But,  in  the  next  place,  if  the  goods  are  not  such  as 
were  contracted  for,  nor  such  as  the  buyer  is  obliged  to  take, 
his  duty  is  to  return  them  immediately  upon  discovery  of  their 
insufficiency,  —  or  to  give  notice  thereof  to  the  vendor.4  He 
is,  however,  allowed  a  reasonable  time  after  receiving  them,  in 
which  to  decide  whether  he  will  keep  them  or  not.5  If  he 

1  Pothier,  Contrat  de  Vente,  No.  290 ;    Brown  on  Sales,  §  497,  498,  p. 
353,  354;  Dibble  v.  Corbett,  5  Bosworth  (N.  Y.),  202;  Greaves  v.  Ashlin, 
3  Camp.  426 ;  Chitty  on  Contr.  (ed.  1860)  454. 

2  Greaves  v.  Ashlin,  3  Camp.  426;  Ante,  §  226. 

3  See  ante,  §  314,  402 ;    Sands  v.  Taylor,  5  Johns.  395 ;    Maclean  v. 
Dunn,  4  Bing.  722 ;  1  Moore  &  P.  761 ;  [Pollen  v.  Le  Roy,  30  N.  Y.  558 
(1863)  ;  Pitts  v.  Owen,  9  Wise.  152]. 

4  See  post,  §  418,  420 ;  Chitty  on  Contr.  (ed.  1860)  488-490,  and  notes, 
Cash  v.  Giles,  3  Car.  <g  P.  407  ;  Milner  v.  Tucker,  1  Car.  &  P.  15  ;  Percival 
v.Blake,  2  Car.  &  P.  514;   Kellogg  v.  Denslow,  14  Conn.  411.     If  the 
vendee  has  sold  part  before  discovering  the  deficiency  in  the  goods,  and 
therefore  cannot  return  them,  he  may  still  rescind  the  sale,  and  will  be  liable 
for  the  market  value  of  what  he  does  not  return.     Shields  v.  Pettie,  4 
Comst.  122. 

6  Fishery.  Samuda,  1  Camp.  190;  Groning  v.  Mendham,  1  Stark.  257; 
Poulton  v.  Lattimore,  9  Barn.  &  Cres.  259;  S.  C.,  4  Man.  &  Ryl.  208; 
Adam  v.  Richards,  2  H.  Black.  573 ;  Street  v.  Blay,  2  Barn.  &  Adol. 
456 ;  Prosser  v.  Hooper,  1  Moore,  106 ;  Rowe  v.  Osborne,  1  Stark.  140 ; 
[Woodle  v.  Whitney,  24  Wise.  55  (1868)]. 
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offer  to  return  them  and  the  vendor  refuse  to  receive  them,  his 
offer  will  be  considered  as  equivalent  to  an  actual  return,  and 
will  invest  him  with  all  rights  of  action,  which  he  would  have 
had  without  such  refusal.  But,  if  he  keep  the  goods  for  an 
unreasonable  time,  or  treat  them  as  his  own,  he  will,  ordi- 
narily, be  considered  as  ratifying  the  contract  of  sale  ; l  and 
he  cannot  afterwards  repudiate  the  contract,  so  as  wholly  to 
defeat  the  vendor's  claim  for  the  price.2  It  is,  however,  for  a 
jury  to  determine  whether  the  time  during  which  he  has  kept 
them,  is  or  is  not  unreasonable  under  the  circumstances, — 
and  whether  his  conduct  is  to  be  interpreted  as  ratifying  the 
bargain.3  So,  also,  if  he  keep  the  goods  despite  their  inferi- 
ority, his  duty  is  to  give  notice  to  the  vendor  that  they  do  not 
conform  to  the  contract,  or  his  silence  may  be  interpreted  as  a 
waiver  of  all  right  to  complain  of  the  goods,  and  will  afford  a 
presumption  that  they  did  correspond  to  the  agreement.  It 
does  not,  however,  seem  that  the  want  of  such  notice  will,  of 
itself,  render  the  vendee  liable  for  the  full  price,  provided  that 
he  prove  the  goods  to  have  been  inferior  and  defective,4  —  but 
will  only  afford  primd  facie  evidence  that  they  were  in  con- 
formity with  the  terms  of  the  contract.5 

1  Towers  v.  Barrett,  1  T.  R.  136 ;  Thornton  ».  Wynn,  12  Wheaton,  192 ; 
Coolidge  v.  Brigham,  1  Metcalf,  550;  Fielder  v.  Starkin,  1  H.  Black.  17; 
Poulton  v.  Lattimore,  9  Barn.   &  Ores.  259 ;    S.  C.,  4  Man.  &  Ryl.  208. 
[See,  also,  Reed  v.  Randall,  29  N.  Y.  364  (1864),  where  the  cases  on  this 
point  are  carefully  examined.]     But  the  delay  must  take  place  after  the  dis- 
covery of  the  deficiency  in  the  goods.      Clements  v.  Smith,  9  Gill,  156 ; 
Lawrence  v.  Dale,  3  Johns.  Ch.  23,  42. 

2  Harnor  v.  Groves,  15  Com.  B.  667 ;  Chapman  v.  Morton,  11  Mees.  & 
W.  534;  Parker  v.  Palmer,  4  B.  &.  Aid.  387. 

3  Towers  v.  Barrett,  1  T.  R.  136 ;  Prosser  v.  Hooper,  1  Moore,  106 ; 
Patteshall  v.  Tranter,  3  Adol.  &  El.  103 ;  S.  C.,  4  Nev.  &  Man.  649  ;  [Lucy 
v.  Mouflet,  5  H.  &.  N.  229] .     But  where  the  facts  are  not  in  dispute,  the 
question  whether  a  sale  is  rescinded  within  a  reasonable  time,  seems  to  be 
one  of  law.      Holbrook  v.  Burt,  22  Pick.  546;    Kingsley  v.  Wallis,  14 
Maine,  57. 

4  Post,  §  408,  455,  455  a.     See  Cram  v.  Watson,  28  Vermont,  22 ;    Esty 
v.  Read,  29  Vermont,  278 ;  Mayer  v.  Dwinell,  29  Vermont,  298. 

6  Fielder  v.  Starkin,  1  H.  Black.  17 ;  Poulton  v.  Lattimore,  9  Barn.  & 


492 


SALE    OP   PERSONAL   PROPERTY. 


[CH.  XIII. 


§  406.  If  the  contract  be  executed,  and  the  goods  have  been 
paid  for,  the  vendee  cannot  rescind  the  contract  and  return  the 
goods,  unless  for  fraud,  or  by  reason  of  a  special  agreement  to 
that  effect,  —  but  must  sue  the  vendor  for  a  breach  of  the  war- 
ranty ;  and,  in  such  case,  he  can  recover  the  difference  between 
the  price  paid  and  the  actual  worth  of  the  goods.1 

§  407.  We  now  come  to  the  consideration  of  the  rights  of 
the  vendee,  which,  although  they  have  been  incidentally  anti- 
cipated in  the  present  treatise,  will,  nevertheless,  require  con- 

Cres.  259;  S.  C.,  4  Man.  &  Ryl.  208;  Clark  v.  Baker,  5  Metcalf,  452; 
Milner  v.  Tucker,  1  Car.  &  P.  15 ;  Cash  v.  Giles,  3  Car.  &  P.  407 ;  Perci- 
val  v.  Blake,  2  Car.  &  P.  514 ;  Kingsley  v.  Wallis,  14  Maine,  57 ;  2  Smith, 
Lead.  Gas.  15,  16 ;  Cram  v.  Watson,  28  Vermont,  22. 

1  The  rule  as  stated  in  the  text,  which  limits  the  right  of  the  vendee  to 
return  the  goods  for  breach  of  warranty  to  cases  of  fraud,  or  to  those  cases 
in  which  there  was  an  express  agreement  to  that  effect  between  the  parties, 
seems  to  be  established  in  England,  and  is  sustained  by  great  weight  of  au- 
thority in  this  country.  See  Street  v.  Blay,  2  B.  &  Adol.  456 ;  Gompertz 
v.  Denton,  1  Cr.  &  M.  207;  S.  C.,  3  Tyrwh.  232;  Parson  v.  Sexton,  4 
Com.  B.  899 ;  Dawson  v.  Collis,  10  Com.  B.  523 ;  Ollivant  v.  Bayley,  5 
Q.  B.  288;  Ease  v.  John,  10  Watts,  109;  Voorhees  v.  Earl,  2  Hill,  288; 
Lightburn  v.  Cooper,  1  Dana,  273 ;  Gary  v.  Gruman,  4  Hill,  626 ;  Thorn- 
ton v.  Wynn,  12  Wheaton,  193 ;  Allen  v.  Anderson,  3  Humph.  581 ;  West 
v.  Cutting,  19  Vermont,  536;  Lyon  v.  Bertram,  20  Howard  (U.  S.),  149; 
Withers  v.  Greene,  9  Howard  (U.  S.),  213;  Comstock,  J.,  in  Muller  v. 
Eno,  4  Kernan  (N.  Y.),  601 ;  Lattin  v.  Davis,  Hill  &  Denio,  9,  16 ;  Mayer 
y.  Dwinell,  29  Vermont,  208.  But  it  was  once  laid  down  by  Lord  Eldon,  in 
Curtis  v.  Hannay,  3  Esp.  83,  that  the  vendee  might,  on  discovering  the 
breach  of  warranty,  rescind  the  contract,  return  the  chattel,  and,  if  he  had 
paid  the  price,  recover  it  back,  and  such  is  now  the  law  in  some  States  ;  as 
in  Massachusetts,  Dorr  v.  Fisher,  1  Gushing,  271 ;  Conner  v.  Henderson, 
15  Mass.  319 ;  Kimball  v.  Cunningham,  4  Mass.  502 ;  Perley  v.  Balch,  23 
Pick.  283.  So  in  Marylaifd.  Hyatt  v.  Boyle,  5  Gill  &  Johns.  121 ;  Frank- 
lin v.  Long,  7  Gill  &  Johns.  407,  419.  In  Maryland,  the  vendee  may  either 
sue  for  a  breach  of  warranty,  without  returning  the  goods ;  or  he  may 
rescind  the  contract  by  returning  or  offering  to  return  them  within  a  reason- 
able time  and  sue  for  and  recover  back  the  purchase-money.  This  reason- 
able time  for  rescinding  the  sale  by  returning  or  offering  to  return  the  goods, 
is  to  be  computed,  of  course,  from  the  time  the  unsoundness  is  discovered, 
and  not  from  the  date  of  the  contract.  Taymore  v.  Mitchell,  1  Maryland, 
Ch.  Dec.  496  ;  Rutter  v.  Blake,  2  Harr.  &  Johns.  353  ;  Franklin  v.  Long, 
7  Gill  &  Johns.  407.  Such  is  also  the  rule  in  Maine.  Marston  v.  Knight, 
29  Maine,  341. 
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sideration.  And,  in  the  first  place,  if  the  vendor  wholly  fail 
to  make  a  good  title  to  the  subject-matter  of  sale,  the  vendee 
may  rescind  the  contract  of  sale,  and  return  it  to  the  vendor. 
There  is,  however,  much  diversity  of  doctrine  in  the  different 
cases,  as  to  whether  a  partial  defect  of  title  in  respect  to  a 
trifling  or  non-essential  portion,  will  entitle  the  vendee  to 
rescind  the  contract,  —  or  whether  he  will,  nevertheless,  be 
bound  to  accept  the  goods  upon  a  pro  tanto  deduction  from 
the  price.  If  the  defect  of  title  be  in  respect  to  a  part  essential 
to  the  enjoyment  of  the  rest,  or  which  would  very  materially 
diminish  the  value  of  the  remainder,  —  especially  if  it  formed 
the  principal,  or  even  material  inducement  to  the  sale,  so 
that  the  knowledge  of  such  defect  would  have  prevented  the 
bargain,  the  buyer  would,  of  course,  be  entitled  to  rescind.1 
But  if  the  failure  be  in  respect  to  a  wholly  insignificant  and 
trifling  part,  or  if  it  would  not  have  influenced  the  bargain, 
had  it  been  previously  known,  as  if  a  man  contract  to  buy  500 
bales  of  cotton  and  the  title  of  the  vendor  fail  as  to  two,  the 
better  doctrine  seems  to  be  that  such  a  failure  of  title  will  only 
afford  ground  for  a  pro  tanto  reduction  of  the  price.2  Yet,  if 
the  contract  be  entire,  a  failure  of  title  as  to  the  smallest 
portion  would  seem  to  entitle  the  vendee  to  refuse  to  receive 
the  remainder.3  The  same  rule  would  apply  to  cases  where 
the  title,  though  good  in  law,  is  bad  in  equity ;  or  where  the 
title  is  doubtful.4 

1  Mowrey  v.  Walsh,  8  Cowen,  238  ;  Halsley  v.  Grant,  13  Ves.  78 ;  Paton 
v.  Rogers,  1  Ves.  &  B.  351 ;  Graham  v.  Oliver,  3  Beav.  124,  128 ;  Smith  v. 
Tolcher,  4  Russ.  305  ;  Stapylton  v.  Scott,  13  Ves.  426  ;  Farrer  v.  Nightingal, 
2  Esp.  639  ;  2  Story,  Eq.  Jurisp.  §  779.     See  ante,  §  203 ;  Post,  ch.  xiv. 

2  Mowrey  v.  Walsh,  8  Cowen,  238 ;  Chambers  v.  Griffith,  1  Esp.  150 ; 
Johnson  v.  Johnson,  3  Bos.  &  Pul.  162 ;   Miner  v.  Bradley,  22  Pick.  459 ; 
James  v.  Shore,  1  Stark.  426 ;  2  Kent,  Comm.  475,  476. 

3  Chambers  v.  Griffith,  1  Esp.  150;    Roffey  v.  Shallcross,  4  Madd.  Ch. 
122 ;    2   Kent,  Comm.  470,  note  (6)  ;    Casamajor  v.  Strode,  1  Coop.  Sel. 
Cas.  510;  S.  C.,  8  Conden.  Ch.  516;  Johnson  v.  Johnson,  3  Bos.  &  Pul. 
162 ;  Miner  v.  Bradley,  22  Pick.  459 ;  Story  on  Contracts,  §  16,  17,  553. 

4  Maberly  v.  Robins,  5  Taunt.  625;    S.  C.,  1  Marsh.  258;    Hartleys. 
Pehall,  Peake,  131 ;  Bank  of  Columbia  v.  Hagner,  1  Peters,  455. 
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§  408.  In  the  next  place,  if  the  goods  sold  do  not  correspond 
to  the  express  or  implied  warranty,  the  purchaser  may  in  cer- 
tain cases  return  them  to  the  vendor  and  avoid  his  contract ; 
as,  if  they  be  bought  under  circumstances  where  an  examina- 
tion was  impracticable,  and  they  prove  not  to  be  merchanta- 
ble ;  or  if  they  do  not  correspond  to  a  sample ;  or  be  bought 
for  a  particular  use  and  prove  not  to  be  fit  therefor ;  or  con- 
tain latent  defects  of  which  the  vendor  was  aware,  or  the 
existence  of  which  he  fraudulently  concealed ;  he  may  either 
return  the  goods  and  rescind  the  bargain,  —  or  he  may  keep 
them,  after  giving  notice  to  the  seller  of  their  inferiority ;  and 
if  he  choose  the  latter  course,  he  will  only  be  liable  to  the 
vendor  for  the  actual  worth  of  the  goods,  and  not  for  the 
agreed  price.1  The  vendee  is,  however,  bound  to  give  notice 
to  the  vendor  of  the  insufficiency  of  the  goods  to  satisfy  the 
terms  of  the  bargain,  or  his  silence  will  afford  a  presumption 
that  they  were  sufficient.  But  even  when  no  notice  is  given, 
yet  if  he  prove  satisfactorily  that  the  goods  were  inferior,  he 
will  only  be  bound  to  pay  their  actual  worth,  —  and  if  he 
prove  that  they  were  utterly  worthless,  he  will  be  bound  to 
pay  nothing.2  If,  however,  he  give  notice  of  the  inferiority  of 
the  goods,  and  offer  to  return  them,  he  may,  upon  the  refusal 
or  neglect  of  the  vendor  to  take  them,  charge  warehouse  rent 
for  their  storage,  and  the  expenses  of  keeping,  during  such 
period  of  time  as  would  reasonably  be  required  to  sell  to 
advantage.3 

1  Poulton  v.  Lattimore,  9  Barn.  &  Ores.  259 ;  Adam  v.  Richards,  2  H. 
Black.  573  ;  Street  v.  Bla^,  2  Barn.  &  Adol.  456. 

2  Poulton  v.  Lattimore*,  9  Barn.  &  Ores.  259 ;  Fielder  v.  Starkin,  1  H. 
Black.  17.     The  true  principle  would  seem  to  be,  that  where  a  party  may 
refuse  to  receive  the  goods,  or  may  return  them  if  they  be  not  such  as  he 
bargained  for,  the  acceptance  or  non-return  thereof  merely  affords  evidence 
of  a  new  contract  on  a  quantum  valebant.     Mondel  v.  Steel,  8  Mees.  &  W. 
858,  871 ;  2  Smith,  Lead.  Cas.  16,  17,  et  seq. 

3  Caswell  v.  Coare,  1  Taunt.  566 ;  S.  C.,  2  Camp.  82 ;  Germaine  v.  Bur- 
ton, 3  Stark.  32 ;  Chesterman  v.  Lamb,  4  Nev.  &  Man.  195 ;  S.  C.,  2  Adol. 
&  El.  129  ;  Ellis  v.  Chinnock,  7  Car.  &  P.  169  ;  McKenzie  v.  Hancock,  Ry. 
&  Mood.  436  ;  King  v.  Price,  2  Chitty,  410.     The  vendee  cannot,  however, 
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§  409.  But,  where  the  vendor  is  a  great  distance  from  the 
vendee,  and  the  goods  cannot  be  returned  without  great  ex- 
pense, the  vendee  may,  if  they  do  not  correspond  to  the 
contract,  after  giving  notice  to  the  vendor,  and  awaiting  a 
reasonable  time  for  his  orders,  proceed  to  sell  the  goods  on 
account  of  the  vendor,  and  if  they  have  been  paid  for,  he  can 
recover  the  difference  between  the  net  proceeds  of  such  sale 
and  the  original  contract  price,  —  or,  if  they  have  not  been 
paid  for,  he  will  be  liable  only  for  such  proceeds.1 

§  410.  But  in  an  executed  contract  of  sale  of  a  specific  chattel 
where  the  goods  have  been  paid  for,  the  vendee  has  no  right  to 
return  them  upon  their  failure  to  correspond  to  the  warranty, 
but  he  must  sue  upon  the  warranty,  and  he  can  then  recover, 
as  damages,  the  difference  between  the  contract  price  and  the 
actual  worth  of  the  goods.2 

§  411.  In  the  next  place,  in  cases  where  the  vendor  has 
been  guilty  of  fraudulent  misrepresentation  and  concealment, 
the  vendee  may  return  the  goods  and  rescind  the  contract.3 
We  have  already  had  occasion  to  consider  the  cases  in  which 
fraud  is  to  be  implied,  and  it  is  unnecessary,  therefore,  here  to 
repeat  the  doctrines  applicable  thereto.4 

in  a  suit  for  the  price  or  value  of  the  goods  sold,  give  evidence  of  any  con- 
sequential damages ;  he  can  only  show  how  much  less  the  subject-matter  of 
the  action  was  worth,  by  reason  of  the  breach  of  contract.  If  he  seeks  for 
consequential  damages  he  may  bring  a  cross-action  ;  and  it  will  be  no  bar  to 
this  cross- action,  that,  in  the  action  by  the  vendor  for  the  price,  he  gave 
evidence  of  the  diminished  value  of  the  goods,  owing  to  the  breach  of  war- 
ranty. Mondel  v.  Steel,  8  Mees.  &  W.  858 ;  Clare  v.  Maynard,  6  Adol.  & 
El.  519 ;  Rigge  v.  Burbidge,  15  Mees.  &  W.  598. 

1  McLean  v.  Dunn,   4  Bing.  726;  Greaves  v.  Ashlin,   3   Camp.    425; 
Poulton  v.  Lattimore,  9  Barn.  &  Cres.  259 ;  Fielder  v.  Starkin,  1  H.  Black. 
17. 

2  Street  v.  Blay,  2  Barn.  &  Adol.  462;  Weston  v.  Downes,  1  Doug.  23; 
Towers  v.  Barrett,  1  T.  R.  133;  Payne  v.  Whale,  7  East,  274;  Power  v. 
Wells,  Doug.  24,  n. ;  Emanuel  v.  Dane,  3  Camp.  299 ;  Ante,  §  406,  and 
note. 

3  Ibid. 

4  See  ante,  §  158-183. 
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§  412.  In  the  next  place,  if  the  vendor  refuse  to  deliver  the 
subject-matter  of  sale,  or  be  disabled  from  so  doing,  the  ven- 
dee may  reclaim  the  whole  price,  if  it  have  been  paid,  and 
also  any  damages  which  he  may  actually  have  suffered  from 
the  breach  of  contract.  If  the  price  be  not  paid,  the  same 
rule  applies  in  respect  to  damages.  Damages  are,  however, 
in  such  cases,  ordinarily  restricted  to  the  loss  or  injury  result- 
ing directly  from  a  non-compliance  with  the  terms  of  the  con- 
tract by  the  vendor,  arid  do  not  embrace  any  remote  and 
indirect  injury.1  The  measure  of  damages  is  usually  the 
value  of  the  goods  at  the  time  when  they  should  have  been 
delivered,  or,  if  they  have  not  been  paid  for,  the  difference  be- 
tween their  value  at  the  time  when  they  should  have  been 
delivered,  and  the  price  agreed  to  be  paid.2  If,  by  the  agree- 

1  Gilpin  v.  Consequa,  Peters,  C.  C.  85 ;  Porter  v.  Woods,  3  Humphreys, 
56;  Furlong  v.  Polleys,  30  Maine,  491;  Beals  v.  Terry,  2  Sandf.  120; 
Bridges  v.  Stickney,  88  Maine,  361,  367  ;  Peterson  v.  Ayre,  13  Com.  B.  353 ; 
Stevens  v.  Lyford,  7  N.  Hamp.  360 ;  Naylor  v.  Maguire,  12  Missouri,  311 ; 
Blanchard  v.  Ely,  21  Wendell,  342;  Freeman  v.  Clute,  3  Barbour,  424;  2 
Kent,  Comm.  480,  in  note;  Giles  v.  O'Toole,  4  Barbour,  261  ;  Lawrences. 
Wardell,  5  Barbour,  423.     In  Dunlop  v.  Higgins,  1  Clark  &  Fin.  (N.  S.) 
381,  it  was  held,  that  in  an  action  for  breach  of  contract  in  the  sale  of  goods, 
the  measure  of  damages  is  not  merely  the  amount  of  the  difference  between 
the  contract  price  and  the  price  at  which  such  goods  could  be  bought  at  the 
moment  when  the  contract  was  broken,  but  likewise  a  compensation  for  such 
profit  as  might  have  been  made  by  the  purchaser  had  the  contract  been  duly 
performed.     See,  also,  Waters  v.  Towers,  8  Exch.  401 ;  Griffin  v.  Colver, 
16  N.  Y.  (2  Smith)  489 ;  Chitty  on  Contr.  (ed.  1860)  980,  and  note ;   Fox 
v.  Harding,  7  Gushing,  516;  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  61. 
In  Philadelphia,  &c.  Ra'ilroad  Co.  v.  Howard,  13  Howard  (U.  S.),  307,  344, 
Mr.  Justice  Curtis  said :  "  Wherever  profits  are  spoken  of  as  not  a  subject 
of  damages,  it  will  be  found  that  something  contingent  upon  future  bargains, 
or  speculations,  or  states  of  the  market,  are  referred  to,  and  not  the  differ- 
ence between  the  agreed  price  of  something  contracted  for,  and  its  ascer- 
tainable  value  or  cost."     See  Peterson  v.  Ayre,  13  Com.  B.  353;    Post, 
§  454  a,  and  cases  cited. 

2  Mercer  v.  Jones,  3  Camp.  477  ;  Cooper  v.  Chitty,  1  Burr.  31 ;  Kennedy 
v.  Whitwell,  4  Pick.  467  ;  Gainsford  v.  Carrol,  4  Dowl.  &  Ryl.  161 ;  S.  C., 
2  Barn.  &  Cres.  624;  Leigh  v.  Paterson,  2  Moore,  588;  Tindal,  C.  J.,  in 
Barrow  v.  Arnaud,  8  Q.  B.  595,  609;  Boorman  v.  Nash,  9  Barn.  &  Cres. 
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ment,  they  are  to  be  delivered  at  a  particular  place,  their  value 
at  such  place  at  the  time  of  delivery  is  to  be  taken.1  Yet,  if 

145;  Clark  v.  Dales,  20  Barbour,  42;  Dana  v.  Fiedler,  2  Kernan  (N.  Y.), 
40 ;  Dey  v.  Dox,  9  Wendell,  129 ;  Shaw  v.  Nudd,  8  Pick.  9 ;  Peterson  v. 
Ayre,  13  Com.  B.  383;  Enders  v.  Board  of  Public  Works,  1  Grattan,  365, 
389 ;  Wells  v.  Abernethy,  5  Conn.  222,  227 ;  Shaw  v.  Holland,  15  Mees.  & 
W.  186  ;  Whitmore  v.  Coates,  14  Missouri,  9  ;  Cannell  v.  M'Clean,  6  Harr. 
&  Johns.  297 ;  Smith  v.  Berry;  18  Maine,  122 ;  Swift  v.  Barnes,  16  Pick. 
194,  196 ;  West  v.  Pritchard,  19  Conn.  212 ;  Beals  v.  Terry,  2  Sandf.  127 ; 
Marchesseau  v.  Chaffee,  4  Louis.  Ann.  24.  The  same  rule  also  obtains  in 
the  Scottish  Law,  Brown  on  Sales,  p.  217,  §  313;  and  in  the  Civil  Law  of 
France,  Pothier,  Contrat  de  Vente,  No.  72 ;  Traite  des  Oblig.  No.  161 ; 
and  in  the  Roman  law.  "  Quum  per  venditorem  steterit,  quominus  rem 
tradat,  omnis  utilitas  emptoris  in  sestimationem  venit,  quae  modo  circa  ipsam 
rem  constitit."  Dig.  1.  21,  §  3.  See  post,  §  441 ;  Quarles  v.  George,  23 
Pick.  400  ;  Shepherd  v.  Hampton,  3  Wheat  on,  200.  The  object  and  essence 
of  the  rule  is  to  give  to  the  party  injured  full  compensation  for  the  damage 
he  has  suffered ;  and  to  this  end,  to  place  him  as  nearly  as  possible  in  the 
same  situation,  by  allowing  him  to  supply  himself,  as  he  would  have  been  in, 
had  the  goods  been  delivered  according  to  contract.  Brandt  v.  Bowlby,  2 
Barn.  &  Adol.  932.  The  rule  of  damages  is  the  same,  whether  the  action  is 
brought  for  a  non-delivery,  or  for  the  delivery  of  an  article  of  a  different 
quality  from  that  contracted  for.  Williamson  v.  Dillon,  1  Harr.  &  G.  444. 
In  an  action  for  the  non-delivery  of  a  quantity  of  whiskey  on  a  particular  day 
according  to  contract,  the  enhancement  of  the  price  of  the  article  by  the 
operation  of  the  excise  laws,  passed  subsequently  to  the  contract,  does  not 
affect  the  quantum  of  damages.  Edgar  v.  Boies,  11  Serg.  &  R.  445.  See, 
also,  Stone  v.  Codman,  15  Pick.  297.  Where  the  price  of  the  goods  pur- 
chased has  been  paid  in  advance,  a  distinction  has  been  made  in  some  cases, 
and  it  has  been  held  that  if  the  vendee  brings  his  suit  within  a  reasonable 
time,  he  may  recover  according  to  the  highest  price  in  the  market,  at  any 
time  between  the  period  fixed  for  delivery  and  the  day  of  trial.  Clark  v. 
Pinney,  7  Cowen,  681 ;  West  v.  Pritchard,  19  Conn.  212 ;  Calvit  v.  Mc- 
Fadden,  13  Texas,  324  ;  Randon  v.  Barton,  4  Texas,  289  ;  Davis  v.  Shields, 
24  Wendell,  322.  Especially  where  the  articles  are  intended  by  the  vendee 
for  the  purposes  of  trade.  Clark  v.  Pinney,  7  Cowen,  681.  See,  also, 
Williamson  v.  Dillon,  1  Harr.  &  Gill,  444 ;  Shepherd  v.  Hampton,  3  Wheaton, 
200,  204 ;  West  v.  Wentworth,  3  Cowen,  82 ;  Suydam  v.  Jones,  3  Sandf. 
639.  In  other  cases  this  distinction  has  been  disregarded,  and  the  value 
of  the  property  at  the  time  and  place  of  delivery  has  been  taken  as  the  meas- 
ure of  damages  without  reference  to  the  previous  payment  of  the  price.  See 
Smith  v.  Dunlap,  12  Illinois,  184 ;  Wells  v.  Abernethy,  5  Conn.  222  ;  Smeth- 


Ibid. ;  Brown  on  Sales,  p.  220,  §  315 ;  Shaw  v.  Nudd,  8  Pick. 
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the  price  be  paid,  and  the  value  of  the  goods  be  less  at  the 
time  and  place  of  delivery,  the  vendee  can  recover  the  full 

urst  v.  Woolston,  5  Watts  &  S.  106 ;  Startup  v.  Cortazzi,  2  Cromp.,  Mees. 
&  R.  165;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  Bush  v.  Cartfield,  2 
Conn.  485';  Vance  v.  Tourne,  13  Louis.  225 ;  Swift  v.  Barnes,  16  Pick.  194 ; 
Gray  v.  Portland  Bank,  3  Mass.  364.  There  seems  to  be  no  good  reason 
for  any  distinction  in  the  measure  of  damages  between  cases  where  the  goods 
are  sold  on  credit  and  those  where  the  price  is  paid  in  advance ;  in  either 
case,  the  vendee  is  entitled  to  the  immediate  possession,  and  of  course  to  all 
the  benefits  and  advantages,  that  he  could  fairly  have  derived  from  that 
possession.  See  per  Lord  Chancellor  Cottenham,  in  Dunlop  v.  Higgins  (in 
Dom.  Proc.),  12  Jur.  295,  298;  1  House  of  Lords  Cas.  381,  403;  Suydam 
v.  Jenkins,  3  Sandf.  614.  The  only  apparent  difference  in  favor  of  the 
advanced  payment  may  fairly  be  presumed  to  have  been  settled  at  the  time 
of  the  contract  of  sale,  by  the  increase  of  price  in  consequence  of  deferred 
payment,  where  a  credit  has  been  allowed.  Mr.  Chancellor  Kent,  speaking 
of  the  above  distinction,  in  note  to  2  Kent,  Comm.  480,  says:  "I  do  not 
regard  the  distinction  alluded  to  as  well  founded  or  supported.  It  is  dis- 
regarded or  rejected  by  some  of  the  best  authorities  cited.  The  true  rule  of 
damages  is  the  value  of  the  article  at  the  time  of  the  breach,  or  when  it 
ought  to  have  been  delivered.  This  is  the  plain,  stable,  and  just  rule  within 
the  contract  of  the,parties."  In  Shaw  v.  Nudd,  8  Pick.  13,  14,  Parker, 
C.  J.,  said:  "As  to  bringing  down  the  damages  to  the  time  of  trial, 
that  would  be  so  fluctuating  and  uncertain,  it  cannot  be  a  good  rule.  The 
wrong  is  done  when  the  contract  is  broken,  and  the  value  of  the  thing,  when 
and  where  it  ought  to  be  delivered,  is  the  indemnity.'1  This  distinction  is 
discussed  by  Shaw,  C.  J.,  in  Parks  v.  Boston,  15  Pick.  206-208,  and  he 
comes  to  the  same  conclusion.  In  Worthen  v.  Wilmot,  30  Vermont,  555, 
557,  Mr.  Justice  Aldis,  delivering  the  judgment  of  the  Court,  said:  "  The 
general  rule  is,  that  where  the  vendee  has  not  paid  for  the  goods  in  advance, 
the  difference  between  the  contract  price  and  the  market  value  at  the  time 
and  place  of  the  promised  delivery  is  the  rule  of  damages.  This  goes  upon 
the  ground  that  the  injured  party  is  thereby  made  whole ;  that  he  can  take 
his  money  and  go  into  the  market  and  buy  the  articles  which  were  to  have 
been  delivered,  at  their  then  market  value ;  and  that  if  he  gets  as  much  in 
damages  from  the  vendor  as  the  increase  in  price,  which  he  is  bound  to  pay 
on  the  purchase  of  the  same  property,  he  is  thereby  secure  against  loss.  To 
this  point  the  authorities  are  numerous  and  generally  uniform."  —  "It  is 
claimed,  however,  that  where  the  vendee  has  paid  the  price  down,  or  in 
advance,  a  different  rule  of  damages  obtains,  and  that  then  it  is  not  the  mar- 
ket value  at  the  time  of  delivery,  but  the  market  value  at  any  subsequent 
time  before  trial  (if  the  suit  is  brought  in  a  reasonable  time) ,  that  determines 
the  measure  of  damages.  There  are  many  authorities  that  sustain,  and  per- 
haps as  many  that  deny  this  rule."  —  "  The  reason  of  the  rule  would  seem  to 
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sum  advanced,  with  interest.1  So,  also,  the  same  rule  applies 
to  a  delay  in  delivery.2  Again,  in  addition  to  the  value  at 

be,  in  part  at  least,  that  the  vendee  having  paid  his  money  to  the  vendor 
does  not  have  it  in  hand  to  purchase  similar  goods  with,  at  their  market 
value."  The  Court  in  this  case,  without  deciding  upon  the  validity  of  the 
distinction,  held  that  the  payment  of  a  small  sum  as  earnest,  and  that  repaid 
before  a  tender  of  the  balance,  is  not  such  a  payment  in  advance  as  would 
bring  the  case  within  the  rule,  even  if  it  were  a  sound  one.  In  a  case  where 
the  vendee  brought  an  action  against  a  vendor  for  the  non-delivery  of  a  large 
quantity  of  wheat  which  the  latter  had  contracted  to  deliver  to  the  former  at 
a  stipulated  price,  and  a  recovery  was  had  for  the  full  value  of  the  wheat, 
although  but  a  nominal  sum,  merely  to  bind  the  bargain,  had  been  paid,  and 
the  vendor  subsequently  brought  his  action  to  recover  the  price  of  the  wheat 
as  stipulated  in  the  contract,  it  was  held,  that  the  action  would  not  lie ;  that 
the  plaintiff  ought  in  the  former  action  to  have  insisted,  that  he  was  only 
liable  for  the  difference  between  the  contract  price  and  the  value  of  the 
article,  and  having  omitted  to  do  so,  he  could  not  now  recover  in  a  cross- 
suit.  Dey  v.  Dox,  9  Wendell,  129. 

1  Bush  v.  Canfield,  2  Conn.  485 ;  Pothier  de  Vente,  No.  69.  This  is  the 
doctrine  which  is  stated  by  Pothier  in  his  Treatise  on  Sales,  and  is  in  coinci- 
dence with  the  doctrine  of  Dumoulin  (Tractat.  de  eo  quod  interest,  No.  68, 
69) ,  and  in  opposition  to  the  doctrine  of  Caillet  (Code  d'Eviction,  in  Meer- 
man's  Thesaurus,  2,  324),  and  Domat  (De  Vente,  Lib.  1,  tit.  2,  §  10,  n.  215). 
The  reasoning  of  Pothier  is  as  follows  :  "  Les  interpretes  du  droit  Remain,  qui 
ont  ecrit  avant  Dumoulin,  ne  reconnaissent  dans  les  conclusions  secondaires 
de  1'action  ex  empto,  en  cas  de  defaut  de  tradition  et  en  cas  d'eviction,  qu'un 
seul  objet ;  savoir,  la  condamnation  de  la  somme  Jk  laquelle  devait  etre  estime 
Pintere"  t  present  qu'a  Pacheteur  devoir  la  chose  qui  ne  lui  a  pas  etc  livree,  ou 
dont  il  a  souffert  eviction.  De  ce  principe  ils  tiraient  cette  consequence,  que 
si,  en  egard  a  Petat  present  de  la  chose  vendue,  qui,  depuis  le  contrat,  serait 
considerablement  diminuee  de  prix,  1'estimation  de  Pinteret  qu'a  Pacheteur 
d'avoir  cette  chose  etait  portee  a  une  somme  au-dessous  du  prix  pour  lequel 
elle  avait  etc*  vendue,  le  vendeur  ne  devait  rendre  que  cette  somme,  et  pou- 
vait  retenir  le  surplus  du  prix,  Domat,  lib.  1,  t.  2,  du  Contrat  de  Vente,  §  10, 
n.  15,  quoiqu'il  ait  ecrit  long-temps  depuis,  Dumoulin  a  aussi  suivi  1'ancienne 
opinion ;  elle  est  aussi  suivie  par  Caillet,  professeur  de  Poitiers,  dans  Pelegant 
commentaire  qu'il  a  fait  sur  le  titre  du  Code  de  evict.  Dumoulin,  qui  a  mieux 
approfondi  cette  matiere  qu'aucun  interprete,  dans  son  traite  de  to  quod  in- 
terest, n.  68,,  69,  etc.,  refute  cette  opinion,  et  enseigne  que  Paction  ex  empto  in 
id  quod  interest,  en  cas  de  defaut  de  tradition,  de  m6me  qu'en  cas  d'eviction, 
a  deux  objets  ;  le  principal  est  la  restitution  du  prix  qui  a  ete  paye,  ou  la  de- 
charge  de  celui  qui  serait  encore  du ;  le  second  est  le  paiement  de  tout  ce  que 


2  Pothier  de  Vente,  §  75. 
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the  time  of  delivery,  the  vendee  may  also  recover  any  inci- 
dental expenses  occasioned  by  the  refusal  or  neglect  on  the  part 

1'acheteur  souffre  de  plus  par  le  defaut  de  tradition  ou  par  1'eviction.  Ces 
deux  objets  se  trouvent  .clairement  distingu^s  en  la  loi  43,  in  Jin.  ff.  de  act. 
empt.  Non  pretium  continet  tantum,  sed  omne  quod  interest  emptoris.  C'est 
pourquoi,  lorsque  la  chose  que  j'ai  achetee,  a  ete,  depuis  le  contrat,  conside- 
rablement  deterioree  et  depreciee,  soit  par  ma  negligence,  soit  par  cas  fortuit ; 
puth,  si  j'ai  achete  une  maison  pour  le  prix  de  20,000  livres,  et  que,  depuis  le 
contrat,  une  partie  des  batimens  ait  e^e  consumee  par  le  feu  du  ciel,  de  ma- 
niere  que  cette  maison  ne  vaille  que  10,000  liv.,  et  qu'en  consequence  1'inte- 
r£t  que  j'ai  aujourd'hui  d'avoir  ou  de  retenir  cette  maison  soit  d'une  valeur 
beaucoup  moindre  que  n'est  le  prix  de  20,000  liv.  pour  lequel  je  1'ai  achetee  ; 
neanmoins  j'ai  droit,  en  cas  de  defaut  de  tradition  ou  en  cas  d'eviction,  de  de- 
mander  a  mon  vendeur  la  restitution  de  ce  prix  entier  de  20,000  liv.  La  raison 
est  qu'il  est  de  la  nature  de  tous  les  contrats  commutatifs  et  synallagmatiques, 
tel  qu'est  le  contrat  de  vente,  que  1'une  des  parties  ne  contracte  son  engage- 
ment envers  Pautre,  qu'£  la  charge  que  1'autre  partie  ne  manquera  pas  au  sien. 
C'est  pourquoi,  n' ay  ant  contracte  envers  mon  vendeur  1'engagement  de  lui  pay- 
er le  prix,  qu'autant  qu'il  ne  manquerait  pas  au  sien,  et  mon  vendeur  y  ayant 
manque  par  defaut  de  tradition,  ou  faute  de  me  defendre  de  1'eviction  que  j'ai 
soufferte,  1'obligation,  que  j'avais  contracted  envers  lui  de  lui  payer  le  prix, 
de  meme  que  le  droit  qui  resultait  a  son  profit  de  son  obligation,  se  resolvent. 
Mon  vendeur  cesse  deslors  d'avoir  aucun  droit  au  profit  que  je  me  suis  oblige 
de  lui  payer ;  d'oii  il  suit  qu'il  ne  peut  en  rien  exiger,  et  que  s'il  a  6te  paye,  il 
n'en  peut  rien  retenir,  et  que  je  le  puis  repe'ter  en  entier,  condictione  sine 
causa.  D'ailleurs,  il  est  manifestement  contre  1'equite  que  mon  vendeur,  qui 
est  en  faute  en  me  vendant  une  chose  qui  ne  lui  appartient  pas,  et  qui  me 
trompe,  profite  de  cela  pour  gagner  sur  moi  une  partie  du  prix.  On  oppose 
en  vain  contre  ce  sentiment  la  loi  23,  Cod.  de  evict.,  otiil  est  dit  qu'il  est  du  a 
1'acheteur,  en  cas  d'eviction,  quanti  tud  interest,  non  quantum  pretii  nomine 
dedisti ;  car  cela  doit  s'entendre  en  ce  sens,  non  (solum)  quantum  pretii  nom- 
ine dedisti.  On  oppose  aussi  la  loi  8,  ff.  de,  hcer.  vend.,  oti  il  est  dit  que,  dans 
le  cas  de  1'action  qu'a  1'acheteur  contre  celui  qui  lui  a  vendu  des  droits  suc- 
cessifs  comme  lui  appartenans,  qui  ne  lui  appartenaient  pas,  on  doit  estimer 
ce  que  valent  ces  droits.  Dumoulin  repond  fort  bien  a  cette  objection,  que 
cette  estimation  ne  se  fait  qu'en  faveur  de  1'acheteur  contre  le  vendeur,  qui 
doit  etre  condamne  a  payer  toute  la  valeur  de  ces  droits  successifs,  au  cas 
qu'ils  valussent  plus  que  le  prix  pour  lequel  ils  ont  ete  vendus  ;  mais  il  doit 
toujours  rendre  tout  le  prix  quand  meme  ils  vaudraient  moins.  A  1'egard  de 
la  loi  70,  ff.  de  evict.,  sur  laquelle  Domat  se  fonde,  et  ou  Paul  dit ;  Evictd  re, 
ex  empto  aclio  non  ad  pretium  duntaxat  recipiendum,  sed  ad  id,  quod  interest, 
competit :  ergo  et  si  minor  esse  coepit,  damnum  emptoris  est ;  Dumoulin  repond 
que  ces  termes,  damnum  emptoris  est,  ne  se  referent  pas  ad  pretium  recipien- 
dum, le  prix  devant  etre  toujours  restitue  en  entier  a  1'achetur  en  cas  d'evic- 
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of  the  vendor  to  deliver  them,  such  as  the  expense  of  sending 
a  ship  or  carriage,  or  the  procuring  of  a  warehouse,  in  which 
to  store  them.1 

tion ;  mais  ils  se  referent  seulement  ad  id  quod  interest  emptoris ;  car,  de 
me"me  que  ce  id  quod  interest  emptoris  non  Jiabere  licere,  augmente  a  mesure 
que  la  chose  augmente  en  valeur,  de  meme  il  diminue  et  se  reduit  arien  lors- 
que  la  chose  diminue  de  valeur ;  et  en  ce  sens,  si  res  minor  esse  ccepit,  damnum 
emptoris  est.  On  doit  faire  la  meine  reponse  a  la  loi  45  ff.  de  act.  empt.  qui 
est  aussi  citee  par  Domat  pour  son  opinion.  Ce  qui  est  dit  en  cette  loi,  que 
Minuitur  prcestatio,  si  servus  deterior  apud  emptorem  effectus  sit,  quum  evinci- 
tur,  ne  doit  pas  s'entendre  en  ce  sens,  ut  minuatur  prcestatio  quantum  adresti- 
tutionem  pretii,  mais  seulement  ut  minuatur  prcestatio  ejus  quod  ultrti,  pretium 
inter  esse  posset  emptoris ;  parce  que  ce  hoc  quantum  interest  se  re"gle  en  egard 
a  l'e"tat  auquel  se  trouve  la  chose  au  temps  de  1'eviction,  et  non  a  1'etat  auquel 
elle  etait  au  temps  du  contrat.  La  loi  ex  mille,  1.  64,  ff.  de  evict,  qui  est  aussi 
citee  par  Domat,  n'a  aucune  application  a  cette  question.  Elle  n'est  pas  dans 
1'espece  d'une  chose  qui  aurait  etc  simplement  deterioree  ou  depreciee  ;  mais 
elle  est  dans  1'espece  d'une  chose  dont  une  partie  a  etc  entierement  detruite, 
et  dont  par  consequent  1'acheteur  ne  peut  plus  £tre  evince,  puisqu'elle  ne  sub- 
siste  plus ;  d'oil  il  suit  que,  lorsque  par  la  suite  1'acheteur  souffre  eviction  d'une 
partie  de  ce  qui  reste  de  cette  chose,  le  vendeur  ne  peut  6tre  tenu  de  la  resti- 
tution du  prix,  que  pour  la  partie  dont  1'acheteur  est  evince,  et  non  pour  la 
partie  qui  ne  subsiste  plus,  et  dont  il  ne  peut  par  consequent  6tre  evince. 
Voyez  1'explication  de  cette  loi  que  donne  Dumoulin,  et  que  nous  rapportons 
infra,  n.  154.  Enfin  on  ne  peut  tirer  centre  la  doctrine  de  Dumoulin  aucun 
argument  de  la  loi  66,  §jin.D.  de  evict. ;  car  la  garantie  des  partages,  dont  il 
est  parle  dans  cette  loi,  se  regit  par  d'autres  principes  que  la  garantie  dont 
est  tenu  un  vendeur,  comme  nous  le  verrons,  infra,  part  7,  art.  6.  Outre  les 
argumens  tires  de  ces  lois,  Caillet  oppose  encore  que  le  sentiment  du  Dumou- 
lin est  contraire  au  principe  de  -droit,  suivant  lequel  la  diminution,  qui  sur- 
vient  depuis  le  contrat  de  vente,  -doit  tomber  sur  1'acheteur.  Or,  dit-il,  elle  n'y 
tomberait  pas,  si,  nonobstant  cette  diminution,  il  avait  droit  de  repeter,  en  cas 
d'eviction,  le  prix  entier  qu'il  a  paye.  La  reponse  est  que,  suivant  les  princi- 
pes de  droit,  la  diminution,  qui  arrive  sur  la  chose  vendue,  doit  tomber  sur 
1'acheteur,  tant  qu'elle  lui  reste,  et  que  le  vendeur  ne  contrevient  pas  a  son 
obligation ;  mais  lorsqu'il  y  contrevient,  les  principes  de  droit  n'empe'chent 
pas  qu'il  ne  doive  rendre  le  prix  entier.  Au  contraire,  les  principes  de  droit, 
et  le  seul  bon  sens,  enseignent  que,  le  vendeur  ne  remplissant  pas  son  engage- 
ment, 1'acheteur  est  degage,  de  .celui  qu'il  avait  contracte  de  lui  payer  le  prix. 
Caillet  insiste,  et  dit  que  les  raisons  de  Dumoulin  ne  portent  que  centre  le 
vendeur  de  mauvaise  foi ;  que  le  vendeur  de  bonne  foi  remplit  son  engage- 


1  Pothier  de  Vente,  §  74-78  ;  Dunlop  v.  Higgins,  1  Clark  &  Fin.  (N.  S.) 
381. 
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§  413.  There  was,  also,  a  question  relating  to  this  subject, 
which  was  much  discussed  by  the  civilians,  as  to  whether  a 
vendor  could  be  compelled  to  deliver  the  thing  sold,  or  whether 
his  obligation  was  satisfied  by  his  paying  the  damages.1  Po- 
thier  maintains  the  former  doctrine,  Schulting  and  Noodt  main- 
tain the  latter  doctrine.2  In  the  Common  Law,  the  vendee  may 

ment  en  entier,  en  offrant  les  dommages  et  interests.  La  reponse  est  que  1'ob- 
ligation  des  dommages  et  intere'ts  n'est  qu'une  obligation  secondaire,  qui 
suppose  Pinexecution  de  1'obligation  principale  ;  or,  il  suffit  qu'il  y  ait  eu  une 
inexecution  de  1'obligation  principale  de  vendeur,  pour  que  1'acheteur  ait  ete 
libere  de  la  sienne.  C'est  aussi  mal-a-prqpos  que  Caillet  avance  que  Dumou- 
lin  a  change  d'avis  au  n.  124  du  m£me  traite.  La  question  qu'il  y  traite  ne 
se  decide  pas  par  ces  principes  generaux,  comme  nous  le  verrons,  infra,  n.  164, 
oik  nous  rapporterons  cette  question. 

1  The  general  rule  is,  that  a  Court  of  Chancery  will  not  decree  a  specific 
performance  of  an  agreement  for  the  sale  and  purchase  of  stock  or  of  chattels. 
But  there  are  so  many  exceptions  and  qualifications  attending  the  rule,  that 
its  force  is  greatly  impaired  ;  and  the  true  rule  in  equity  seems  to  be,  that  a 
specific  performance  of  an  agreement  relating  to  chattels  ought  to  be  decreed, 
where  equity  and  conscience  require  it,  as  in  the  case  of  pictures  and  other 
things  of  peculiar  value  and  attachment,  and  where  the  remedy  by  action  at 
law  for  damages  would  be  inadequate,  and  no  competent  or  just  relief  could 
be  otherwise  afforded.     2  Kent,  Comm.  487,  in  note  ;  Sarter  v.  Gordon,  2  Hill 
Ch.  126,  127;  Young  v.  Burton,  1  M'Mullan  (S.  C.),  255;  Clark  v.  Flint, 
22  Pick.  231 ;  Colt  v.  Nutterville,  2  P.  Wms.  304;  Buxton  v  Lister,  3  Atk. 
383  ;  Lord  Eldon  in  Lady  Arundell  v.  Phipps,  10  Vesey,  148 ;  Wright  v.  Bell, 
5  Price  (Exch.),  325  ;  Adderley  v.  Dixon,  1  Simons  &  Stu.  607  ;  Addisonon 
Contracts  (Am.  ed.  1857),  265.    In  Clark  v.  Flint,  ubi  supra,  Wilde,  J.,  said : 
"The  reasons  given  for  a  distinction  between  real  and  personal  estate  are 
not  very  satisfactory.     All,  as  it  seems  to  me,  that  can  be  fairly  inferred  from 
the  cases  on  this  point  is,  that,  in  contracts  respecting  personal  estate,  a  com- 
pensation in  damages  is  much  oftener  a  complete  and  satisfactory  remedy, 
than  it  is  in  those  which  relate  to  real  estate.     But  in  all  cases,  if  a  party  has 
not  such  a  remedy,  a  court  of  equity  will  entertain  jurisdiction  and  grant 
relief  as  justice  may  require."     See  Cowles  v.  Whitman,  10  Conn.  121,  125 ; 
Murphy  v.  Clark,  1  Smedes  &  M.  221,  232  ;  Butler  v.  Hicks,  11  Smedes  &  M. 
79,  85  ;  Mechanics'  Bank  of  Alexandria  v.  Seton,  1  Peters  (U.  S.),  300,  305  ; 
Chamberlain  v.  Blue,  6  Blackf.  491,  492 ;  Brown  v.  Gilliland,  3  Desaus.  539, 
541 ;  Hoy  v.  Hansborough,  Freeman  Ch.  533 ;   2   Story,  Eq.  Jur.  §  717 ; 
Stuyvesant  v.  Mayor,  &c.  N.  York,  11  Paige,  414 ;  Phillips  v.  Berger,  2  Bar- 
bour  (S.  C.),  608;  1  Sugden  Vend.  &  Purch.  (ed.  1851)  274,  in  note. 

2  Pothier  de  Vente,  No.  68.     "  On  a  agite  la  question,  si  le  vendeur,  qui  a 
ete  condainne  a  livrer  la  chose,  et  qui  1'a  en  sa  possession,  peut  etre  contraint 
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maintain  trover  against  the  vendor,  if,  after  the  sale  is  completed 
and  the  title  is  passed,  the  latter  refuse  to  surrender  the  goods 
sold.1 

pr^cisement  a  la  livrer  ou  si,  sur  son  refus  de  la  livrer,  son  obligation  et  la 
condamnation  doivent  seulement  se  convertir  en  une  obligation  et  en  une 
condamnation  de  dommages  et  interets.  Plusieurs  interpretes  du  droit  ro- 
main,  et  entre  autres  Schulting  et  Noodt,  ont  ete  de  ce  dernier  sentiment.  Us 
se  fondent  1,  sur  la  loi  4,  Cod.  de  act.  empt.,  qui  dit  formellement  que  le  ven- 
deur  qui,  par  malice  et  obstination,  ne  livre  pas  la  chose,  doit  etre  condamne 
aux  dommages  et  interets  de  I'aeheteur :  Si  traditio  rei  venditce  procacia  ven- 
ditoris  nonfiat,  quanti  interesse  compleri  emptionem  fuerit  arbitratus  prceses, 
tantum  in  condemnations  taxationem  deducere  curabit.  Us  disent,  2,  que  le 
vendeur  demeurant  proprietaire  de  la  chose  vendue  jusqu'a  la  tradition,  il 
serait  incivil  de  le  depouiller  par  force  de  sa  propre  chose.  Enfin,  3,  ils 
alleguent  que  c'est  une  maxime  de  droit  que  Nemo  potest  cogi  prcecise  ad 
factum ;  d'ou  ils  concluent  que  'Nemo  potest  cogi  ad  traditionem.  L'opinion 
contraire  a  aussi  d'illustres  defenseurs.  Je  la  crois  plus  veritable,  et  je  pense, 
qu'en  cas  de  refus  par  le  vendeur  de  livrer  la  chose%vendue  qu'il  a  en  sa  pos- 
session, le  juge  peut  permettre  a  1'acheteur  de  la  saisir  et  de  1'enlever,  si  c'est 
un  meuble  ;  ou  de  s'en  mettre  en  possession,  si  c'est  un  fonds  de  terre  ou  une 
maison,  et  d'en  expulser  le  vendeur  par  le  ministere  d'un  sergent,  s'il  refusait 
d'en  sortir.  II  est  facile  de  repondre  aux  raisons  alleguees  cidessus  pour  la 
premiere  opinion.  La  reponse  a  la  loi  4,  Cod.  de  act.  empt.,  est  que  cette  loi 
accorde  bien  a  1'acheteur  1'action  in  id  quod  interest,  contre  le  vendeur  qui 
refuse  injustement  de  lui  livrer  la  chose  vendue ;  mais  elle  ne  dit  pas  que 
cette  action  soit  le  seul  moyen  qu'il  ait  pour  se  faire  rendre  justice.  Paul, 
Sent.  1,  13,  4,  dit  formellement  que  le  vendeur  peut  £tre  contraint  precise- 
ment  a  livrer  la  chose,  potest  cogiut  tradat :  mais  comme  il  n'est  pas  toujours 
facile  a  1'acheteur  de  se  faire  mettre  manu  militari  en  possession  de  la  chose 
vendue,  le  vendeur  pouvant  la  soustraire  et  la  cacher,  il  est  permis  a  1'ache- 
teur, par  cette  loi,  d'avoir  recours  a  1'action  in  id  quod  interest ;  il  a  le  choix 
des  deux  moyens.  A  1'egard  de  ce  qu'on  dit  en  second  lieu,  que  le  vendeur 
demeurant  proprietaire  de  la  chose  vendue,  il  serait  incivil  de  lui  oter  de  vio- 
lence ce  qui  lui  appartient,  je  reponds  qu'il  n'y  a  pas  plus  d'incivilite  a  cela, 
qu'a  saisir  les  biens  d'un  debiteur  qui  refuse  de  payer  ce  qu'il  doit.  Enfin, 
quant  a  ce  qu'on  dit  que  Nemo  potest  cogi  ad  factum,  et  que  les  obligations  qui 
consistent  a  faire  quelque  chose  se  resolvent  in  id  quod  interest  actoris,  je 
reponds  que  cette  maxime  n'a  d'application,  que  lorsque  le  fait  renferme  dans 
1'obligation  est  un  pur  fait  de  la  personne  de  debiteur,  merum  factum;  comme 
lorsque  quelqu'un  s'est  oblige  envers  moi  de  me  copier  mes  cahiers  ou  de  me 
faire  un  fosse,  il  est  evident  que  je  ne  puis  le  faire  ecrire  ou  travailler  au  fosse 


1  Martindale  v.  Smith,  1  Adol.  v.  El.  (N.  S.)  397 ;  Post,  §  416 ;  Kennedy 
v.  Whitwell,  4  Pick.  466. 
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§  414.  In  the  next  place,  the  vendee  has,  under  certain 
circumstances,  a  right  to  rescind  a  contract  of  sale,  and  this 
consideration  will  form  the  subject  for  the  next  chapter. 

malgre  lui,  et  que  son  obligation,  en  cas  de  refus  par  lui  de  Pexecuter,  doit 
necessairement  se  resoudre  en  dommages  et  inter6ts.  II  n'en  est  pas  de  meme 
du  fait  de  la  tradition :  ce  fait  non  est  men-urn  factum,  sed  magis  ad  dationem 
accedit ;  et  le  debiteur  peut  y  etre  contraint  par  la  saisie  et  Penlevement  de  la 
chose  qu'il  s'etait  oblige  de  livrer.  Notre  sentiment  est  celui  de  Cujas,  ad  1. 
1,  ff.  de  act.  empt.,  de  Zoes,  parat.  ad  diet.  tit. ;  de  Perez,  Cod.  ad  diet.  tit. ; 
de  Davesan,  Tr.  de  empt.  vend.  Parmi  ceux  memes  qui  croient  la  premiere 
opinion  plus  conforme  au  droit  remain,  il  y  en  a  qui  conviennent  que  les 
Remains  s'etaient  ecartes  en  cela  du  droit  naturel.  C'est  le  sentiment  de 
Barbeyrac.  Enfin  il  parait  que  Popinion  que  nous  embrassons  est  suivie  dans 
la  pratique,  comme  en  convient  Wissenback,  quoiqu'il  soit  de  Popinion  con- 
traire.  II  y  a  neanmoins  certains  cas  dans  lesquels,  pour  des  considerations 
particulieres,  notre  decision  doit  souffrir  exception.  Par  exemple,  si  une 
personne,  qui  etait  dans  Pintention  de  demolir  sa  maison,  m'a  vendu  une  cer- 
taine  poutre,  ou  quelqu1  .autre  chose  faisant  partie  de  cette  maison ;  quoique 
les  lois  romaines,  qui  ne  permettaient  pas  la  vente  des  choses  unies  £  des 
edifices,  n'aient  pas  lieu  parmi  nous,  et  que  cette  vente  soit  valable,  neanmoins, 
si  le  vendeur,  ayant  change  d'avis,  et  ne  voulant  plus  demolir  sa  maison,  re- 
fuse de  me  livrer  ces  choses,  on  ne  me  permettra  pas  de  demolir  sa  maison 
pour  enlever  les  choses  qu'il  m'a  vendues  qui  y  sont  unies,  et  son  obligation 
doit,  en  ce  cas,  se  resoudre  en  dommages  et  interests .  II  y  a  un  inte ret  public 
qui  s'oppose  a  la  demolition  d'un  edifice ;  et  d'ailleurs,  lorsque  le  debiteur  doit 
ressentir  de  1'execution  de  son  obligation  un  dommage  beaucoup  plus  con- 
siderable que  celui  que  le  creancier  peut  ressentir  de  Pinexecution,  il  est  de 
1'equite  que  le  creancier  se  contente  d^tre  indemnise  de  ce  qu'il  souffre  de 
Pinexecution,  par  une  condamnation  de  dommages  et  interets,  et  qu'il  ne 
puisse  contraindre,  en  ce  cas,  le  debiteur  a  Pexecution  precise  d'obligation." 
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CHAPTER  XIY. 

ON   RESCINDING  THE   CONTRACT   OF    SALE. 

§  415.  EVERY  contract,  in  its  origin,  depends  for  its  validity 
upon  the  mutual  assent  of  the  parties  to  a  distinct  and  definite 
proposition,  embodying  certain  terms;  and  in  its  execution, 
those  terms  must  be  complied  with  by  both  parties,  or  the  non- 
compliance  by  one  in  any  essential  particular,  will  entitle  the 
other  to  repudiate  the  whole  contract.  The  right  of  either 
party  to  rescind  a  contract  is,  therefore,  in  the  absence  of  fraud, 
dependent  solely  upon  the  agreement  of  the  parties,  and  springs 
either  from  the  original  terms  of  the  contract,  or  from  a  sub- 
sequent mutual  assent  to  break  it  up.1 

§  416.  Where  there  is  no  express  or  implied  warranty,  and 
no  agreement  entitling  the  vendee  to  return  the  goods,  the 
contract  is  governed  by  the  maxim  caveat  emptor ;  and  the 
vendee  can  neither  return  the  goods  nor  rescind  the  contract, 
nor  refuse  to  pay  the  price  agreed  upon,  merely  upon  the 
ground  that  they  are  not  satisfactory,  or  that  the  bargain  is  a 
bad  one.2  So,  also,  where  the  property  has  once  passed  to 
the  vendee,  his  failure  to  pay  the  price,  according  to  the  terms 
of  the  agreement,  will  not  entitle  the  vendor  to  rescind  the 
contract ;  and  if,  in  such  a  case,  the  property  should  remain 
in  the  hands  of  the  vendor,  as  agent  of  the  vendee,  and  he 
should  undertake,  upon  failure  of  the  vendee  to  comply  with 

1  [As  to  what  constitutes'a  rescission,  see  O'Donnell  v.  Allen,  6  Allen,  106  ; 
Heinekey  v.  Earle,  8  El.  &  Bl.  410.] 

2  Clare  v.  Maynard,  7  Car.   &  P,  241 ;  S.  C.,  1  Nev.  &  P.  701 ;  Chitty 
on  Contr.  (ed.  1860)  486-488 ;  [Frazier  v.  Harvey,  34  Conn.  469  (1867).] 
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the  terms  of  the  contract,  to  sell  them,  he  would  be  liable  in 
trover  for  a  conversion  of  the  goods.1 

§  417.  If,  by  the  special  terms  of  the  contract,  the  vendee 
be  at  liberty  to  return  the  goods  sold,  he  may  rescind  the  con- 
tract, and  bring  an  action  for  money  had  and  received  ;  or  he 
may  plead  a  return  of  the  goods,  as  a  complete  answer  to  an 
action  for  the  price.2  And  in  all  such  cases,  an  offer  to  return 
the  goods  is  considered  as  equivalent  to  an  actual  return.3 
Thus,  where  A.  bought  and  paid  for  a  horse  and  chaise,  upon 
the  express  condition  that,  if  his  wife  should  not  approve  of 
them  he  should  be  entitled  to  return  them,  paying  three  and 
sixpence  per  diem  for  the  hire  of  them,  during  such  time  as  he 
should  keep  them,  and  at  the  end  of  three  days,  he  returned 
them,  and  tendered  the  hire,  and  the  vendor  refused  to  receive 
them,  or  return  the  money,  —  upon  an  action  for  money  had 
and  received,  A.  was  held  to  be  entitled  to  recover,  upon  the 
ground,  that  the  vendee  had,  by  virtue  of  the  terms  of  con- 
tract, a  right  to  rescind  it  by  returning  the  articles,  and  that 
the  refusal  to  accept  them  by  the  vendor  did  not  prejudice  his 
right  to  bring  the  action.4  This  rule  applies  to  all  sales  "  on 
trial,"  or  "  on  sale  and  return,"  or  "  on  approval,"  or  wherever 
the  actual  completion  of  the  contract  and  acceptance  by  the 

1  Martindale  v.  Smith,  1  Adol.  &  El.  (N.  S.)  397 ;  S.  C.,  1  Gale  &  Dav. 
1 ;  Wilmhurst  v.  Bowker,  7  Man.  &  Gr.  882 ;  Key  v.  Cotesworth,  7  Exch. 
607 ;  Addison  on  Contr.  (Am.  ed.  1857)  264 ;  Milgate  v.  Kebble,  3  Man. 
&  Gr.  100.  And  so,  if  in  any  case  the  seller  of  goods  which  have  not  been 
paid  for  according  to  contract,  retakes  them  from  the  buyer  without  his  con- 
sent, such  retaking  will  afford  no  answer  to  an  action  by  the  seller  for  the 
price,  and  the  purchaser's  only  remedy  is  by  an  action  for  the  trespass.  Gil- 
lard  v.  Brittan,  8  Mees.  &  W.  575 ;  Stephens  v.  Wilkinson,  10  Barn.  &  Ores. 
320.  See  Demmon  v.  Locke,  2  Gray,  183. 

*  Thornton  v.  Wynn,  12  Wheaton,  193  ;  Street  v.  Blay,  2  Barn.  &  Adol. 
462  ;  Towers  v.  Barrett,  1  T.  R.  123 ;  Weston  v.  Downes,  Doug.  23  ;  Groun- 
sell  v.  Lamb,  1  Mees.  &  W.  352. 

3  Towers  ^.Barrett,  1  T.R.  136;  Thornton  v.  Wynn,  12  Wheaton,  i92 ; 
Coolidge  v.  Brigham,  1  Metcalf,  550 ;  Street  v.  Blay,  2  Barn.  &  Adol.  462  ; 
Morrill  v.  Aden,  19  Vermont,  505. 

4  Towers  v.  Barrett,  1  T.  R.  123. 
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vendee  depend,  by  the  terms  of  the  agreement,  upon  a  con- 
dition precedent. 

§  417  a.  Where  either  party  would  rescind  a  contract,  he 
must  either  return,  or  offer  to  return,  to  the  other,  all  the  sub- 
ject-matter of  sale,  and  must,  in  as  far  as  he  is  able,  restore 
him  to  the  position  in  which  he  was  before  the  contract  was 
made.1  [But  if  the  vendee  has  disposed  of  the  goods,  he  can- 
not rescind  by  offering  to  return  what  he  received  for  them, 
but  if  he  has  been  defrauded  in  the  sale,  he  should  either  bring 
an  action  of  deceit  or  show  the  fraud  in  a  suit  for  the  contract 
price.2]  An  offer  to  return  is  not,  however,  necessary,  when 
the  goods  are  utterly  worthless.3 

§  418.  Where,  therefore,  there  is  a  sale  by  sample,  in  which 
the  condition  is  that  the  bulk  of  the  commodity  shall  corre- 
spond to  the  sample,  the  vendee  may  rescind  the  contract,  and 
return  the  goods,  upon  a  breach  of  such  condition,  provided 
he  return  them  within  a  reasonable  time,  and  do  not  exercise 
over  them  acts  of  ownership.4  So,  also,  where  goods  are  sold 
by  sample,  the  buyer  has  a  right  to  inspect  the  whole  in  bulk 
at  any  proper  and  convenient  time ;  and  if  the  seller  refuse  to 
show  them,  the  buyer  may  rescind  the  contract  immediately.5 

§  419.  Again,  although,  by  the  terms  of  the  contract,  the 
vendee  is  not  entitled  to  return  the  goods,  nor  the  vendor  to 
receive  them,  yet,  if  the  vendee  do  actually  return  the  goods, 

1  Voorhees  v.  Earl,  2  Hill,  288;  Masson  v.  Bovet,  1  Denio,  69;  Fergu- 
son v.  Oliver,  8  Smedes  &  Marsh.  332 ;  Christy  v.   Cummins,  3  McLean, 
386  ;  Post,  §  427.     See  Story  on  Contracts,  §  977  ;  [Woodruffs.  Peterson, 
51  Barbour,  252  (1868),  criticising  Reed  v.  Randall,  23  N.  Y.  358.     See, 
also,  Leavenworth  v.  Packer,  52  Barbour,  132  (1868)  ;  Weaver  v.  Wisner,  51 
Barbour,  638  (1868)]. 

2  [McCrillis  v.  Carlton,  37  Vermont,  139.] 

3  Christy  v.  Cummins,  3  McLean,  386 ;  Post,  §  427. 

4  Street  v.  Blay,  2  Barn.  &  Adol.  463  ;  Okell  v.  Smith,  1  Stark.  N.  P.  C. 
107 ;  Sanders  v.  Jameson,  2  Car.  &  Kir.  557 ;  Ante,  §  405,  408.      [See 
Azemar  v.  Casella,  Law  Rep.  2  C.  P.  431,  467.] 

5  See  ante,  §  376,  408;  Lorymer  v.   Smith,  1  Barn.  &  Cres.  1;  Toul- 
min  v.  Hedley,  2  Car.  &  Kir.  157. 
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and  the  vendor  do  actually  accept  them,  unconditionally,  the 
contract  is  rescinded  by  mutual  agreement,  and  the  vendee 
may  bring  his  action  for  money  had  and  received,  if  the  price 
be  paid.1  So,  also,  if  the  vendor  receive  back  the  goods 
under  protest  that  he  does  not  thereby  disclaim  his  right  to 
insist  on  performance  by  the  vendee,  or  that  he  takes  them 
"  without  prejudice  ;  "  but,  nevertheless,  he  undertakes  to  exer- 
cise acts  of  ownership  over  them,  —  as  by  using  or  offering 
them  for  sale,  —  the  contract  will  be  considered  as  rescinded.2 
This  rule  is,  however,  limited  to  cases  where  no  rights  of  third 
persons  have  attached  to  the  goods  sold ;  for,  if  they  have 
been  attached  by  a  creditor  of  the  vendee,  or  if  the  vendee 
have  become  bankrupt,  the  vendor  could  not  make  any  claim 
to  the  goods,  nor  could  the  vendee  return  them,  since  it  would 
amount  to  an  undue  preference  of  the  vendor  over  his  other 
creditors.3 

§  420.  Again,  where  the  vendor  is  guilty  of  fraudulent  mis- 
representation or  concealment  as  to  an  essential  inducement 
to  the  contract,  the  vendee  would,  on  discovery  thereof,  have 
a  right  to  rescind  the  contract,  although  no  special  agreement 
were  contained  therein,  authorizing  him  to  rescind  ;  for  fraud, 
in  all  cases,  gives  the  party  defrauded  a  right  utterly  to  reject 
the  contract,4  [and  recover  back  the  money  paid5].  So,  also, 

1  Smith  v.  Field,  5  T.  R.  402 ;  Thornton  v.  Wynn,  12  Wheaton,  193  ;  Street 
v.  Blay,  2  Barn.  &  Adol.  462.    So,  also,  in  the  Civil  Law.    Pothier  de  Yente, 
Nos.  328,  329. 

2  Long  v.  Preston,  2  Moore  &  P.  262 ;  Chitty  on  Contr.  (ed.  1860) 
494. 

3  Smith  v.  Field,  5  T.  R.  402.     In  Quincy  v.  Tilton,  5  Greenl.  277,  it  was 
held,  that  where  parties  agree  to  rescind  a  contract  once  made  and  perfected 
without  fraud,  the  same  formalities  of  delivery,  &c.,  are  necessary  to  revest 
the  property  in  the  vendor,  which  were  necessary  to  pass  it  from  him  to  the 
vendee.     See  Gleason  v.  Drew,  9  Greenl.  81,  82 ;  Miller  v.  Smith,  1  Mason, 
437  ;  Tripp  v.  Tripp,  Rice,  84. 

4  Lewis  v.  Cosgrave,  2  Taunt.  2 ;  Abbott  v.  Barry,  5  Moore,  98 ;  S.  C., 


5  [Kendall  v.  Wilson,  41  Vermont,  567  (1869),  a  sale  of  a  perpetual 
motion  machine.  Byard  v.  Holmes,  4  Vroom,  119  (1868).] 
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if  there  be  a  material  misdescription  going  to  the  essence 
of  the  contract,  the  purchaser  would  be  entitled  to  rescind  the 
contract,  although  the  misstatement  were  neither  wilful  nor 
designed.1  But  if  he  elect  to  rescind,  he  must  do  so  within 
reasonable  time  ;  and  if  he  do  any  thing  to  affirm  the  sale,  after 
a  full  knowledge  of  the  facts,  or  if  others  be  induced  by  his 
dilatoriness  to  act,  his  right  to  disaffirm  the  sale  and  reclaim 
the  goods  is  gone.2  If,  therefore,  the  party  who  is  induced  to 

2  Ball  &  Beat.  369 ;  Ante,  §  159,  165 ;  Holbrook  v.  Burt,  22  Pick.  546 ; 
Thurston  v.  Blanchard,  22  Pick.  18 ;  Perley  v.  Balch,  23  Pick.  283 ;  Cun- 
ningham v.  Kimball,  4  Mass.  502 ;  Campbell  v.  Fleming,  3  Nev.  &  Man. 
834;  S.  C.,  1  Adol.  &  El.  40;  Ferguson  v.  Carrington,  9  Barn.  &  Cres. 
59;  Bradley  v.  Bosley,  1  Barbour,  Ch.  125;  Camp  v.  Pulver,  5  Barbour 
(S.  C.),  91;  Hitchcock  v.  Covell,  23  Wendell,  611;  Hoffman  v.  Noble,  6 
Metcalf,  68 ;  Harrington  v.  Wells,  12  Vermont,  505 ;  Thayer  v.  Turner,  8 
Metcalf,  522  ;  [Kennedy  v.  Panama,  &c.,  Mail  Co.,  8  Best  &  Smith,  571]. 

1  Flight  v.  Booth,  1  Bing.  N.  C.  377.     In  this  case,  Ch.  J.  Tindal  said : 
"  It  is  extremely  difficult  to  lay  down,  from  the  decided  cases,  any  certain 
definite  rule  which  shall  determine  what  misstatement  or  misdescription  in 
the  particulars  shall  justify  a  rescinding  of  the  contract,  and  what  shall  be 
the  ground  of  compensation  only.     All  t|ie  cases  concur  in  this,  that  where 
the  misstatement  is  wilful  or  designed,  it  amounts  to  fraud ;  and  such  fraud, 
upon  general  principles  of  law,  avoids  the  contract  altogether.     But  with 
respect  to  misstatements  which  stand  clear  of  fraud,  it  is  impossible  to  recon- 
cile all  the  cases ;   some  of  them  laying  it  down  that  no  misstatements  which 
originate  in  carelessness,  however  gross,  shall  avoid  the  contract,  but  shall 
form  the  subject  of  compensation  only ;  Duke  of  Norfolk  v.  Worthy,   1 
Camp.  340 ;  Wright  v.  Wilson,  1  Mood.  &  Rob.  207 ;  whilst  other  cases 
lay  down  the  rule  that  a  misdescription  in  a  material  point,  although  occa- 
sioned by  negligence   only,  not  by  fraud,  will  vitiate  the  contract  of  sale ; 
Jones  v.  Edney,  3  Camp.  284 ;  Waring  v.  Haggart,  1  Ry.  &  Mood.  39 ; 
and  Stewart  v.  Alliston,  1  Mer.  26.     In  this  state  of  discrepancy  betweqn 
the  decided  cases,  we  think  it  is,  at  all  events,  a  safe  rule  to  adopt,  that 
where  the  misdescription,  although  not  proceeding  from  fraud,  is  in  a  mate- 
rial and  substantial  point,  so  far  affecting  the  subject-matter  of  the  contract 
that  it  may  reasonably  be  supposed,  that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered  into  the  contract  at  all,  in  such  case  the 
contract  is  avoided  altogether,  and  the  purchaser  is  not  bound  to  resort  to 
the  clause  of  compensation.     Under  such  a  state  of  facts,  the  purchaser  may 
be  considered  as  not  having  purchased  the  thing  which  was  really  the  subject 
of  the  sale." 

2  Hoffman  v.  Noble,  6  Metcalf,  74 ;  Ante,  §  405,  406,  and  notes ;  Chitty 
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purchase  by  the  fraud  and  deceit  of  the  seller,  after  discover- 
ing the  fraud,  continue  to  deal  with  the  article  sold  as  his  own, 
or  to  retain  it  for  an  unreasonable  length  of  time,  he  cannot 
nullify  the  contract  and  recover  money  which  he  has  already 
paid  thereon.  Nor  is  his  right  to  repudiate  the  contract  re- 
vived by  the  subsequent  discovery  of  a  new  incident  in  the 
same  fraud.1  The  same  rule,  also  applies,  of  course,  to  the 
vendor,  in  cases  of  fraud  by  the  vendee.  Thus,  if  a  vendee, 
under  terms  to  pay  for  goods  on  delivery,  obtain  possession  of 
them  by  giving  a  check,  which,  is  afterwards  dishonored,  he 
gains  no  property  in  the  goods,  —  if,  at  the  time  of  giving  the 
check,  he  had  no  reasonable  ground  to  expect  it  would  be 
paid.2 

§  421.  In  cases  of  warranty,  where  the  whole  of  the  goods 
bargained  for  are  delivered,  if  there  be  neither  a  special  agree- 
ment entitling  the  vendee  to  return  the  goods  ;  nor  an  actual 
return  and  acceptance  by  the  vendor  ;  nor  fraud  ;  the  right  of 
the  vendee  to  rescind  the  contract  depends  upon  whether  the 
contract  has  been  executed,  and  the  goods  actually  accepted 
by  the  vendee,  —  or  whether  it  is  executory,  and  the  goods 
have  not. been  accepted  by  him.  If  the  contract  be  executed, 
and  the  goods  be  completely  accepted,  so  as  to  pass  the  prop- 
erty therein  to  the  vendee,  it  is  very  generally  held  that  he 
cannot  elect  to  rescind  the  contract  and  return  the  goods, 
after  actually  receiving  them,  so  as  to  entitle  him  to  bring  an 
action  for  money  had  and  received  ;  but  he  must  declare 
specially  on  his  warranty.3  But  if,  before  the  arrival  of  the 

on  Contr.  (ed.  1860)  489,  490.  See,  also,  Hodgden  v.  Hubbard,  18  Ver- 
mont, 504;  Johnson  v.  Peck,  1  Woodb.  &  M.  C.  C.  334. 

1  Campbell  v.  Fleming,  3  Nev.  &  Man.  834;  S.  C.,  1  Adol.  &  El.  40; 
Chitty  on  Contr.  (ed.  1860)  704. 

2  Hawse  v.  Crowe,  Ry.  &  Mood.  414 ;  Martin  v.  Roberts,  5  Gushing, 
126. 

3  Towers  v.  Barrett,  1  T.  R.  133 ;  Gompertz  v.  Denton,  1  Car.  &  P.  207  ; 
Weston  v.  Downes,  Doug.  23;  Power  v.  Wells,  Doug.  24;  S.  C.,  Cowp. 
818 ;  Thornton  v.  Wynn,  12  Wheaton,  183 ;  Payne  v.  Whale,  7  East,  274 ; 
Street  v.  Blay,  2  Barn.  &  Adol.  462 ;  James  v.  Cotton,  5  Moore  &  P.  26 ; 
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goods,  the  vendee  become  insolvent,  he  may  refuse  to  receive 
them,  and  return  them  to  the  vendor,  provided  the  vendor 
assent.1  Thus,  where  the  plaintiff  gave  a  horse  and  twenty 
guineas  to  the  defendant  for  another  horse,  which  was  war- 
ranted to  be  sound,  but  which  the  plaintiff,  after  accepting 
and  using,  discovered  not  to  be  sound,  and  made  an  offer  to 
return  the  horse,  which  the  defendant  refused ;  it  was  held, 
that  he  could  not  maintain  the  action  for  money  had  and 
received, —  as  that  action  could  only  be  brought  upon  the 
rescinding  of  the  contract,  which  the  plaintiff  had  no  right  to 
do,  —  there  being  no  special  agreement  to  that  effect.2  But 
in  Massachusetts  and  some  other  States,  it  has  been  held,  that 
a  warranty  on  a  sale  of  goods  may  be  treated  as  a  condition 
subsequent  at  the  election  of  the  vendee,  who  may  upon  a 
breach  thereof,  rescind  the  contract,  and  recover  back  the 
amount  of  his  purchase-money,  as  in  case  of  fraud.3  In  a 

Fortune  v.  Leagham,  2  Camp.  416  ;  Solomon  v.  Turner,  1  Stark.  51 ;  Miner 
v.  Bradlee,  22  Pick.  458 ;  Williams  v.  Hurt,  2  Humph.  (Tenn.)  68 ;  Kase 
v.  John,  10  Watts,  107 ;  Kimball  v.  Cunningham,  4  Mass.  502 ;  West  v. 
Cutting,  19  Vermont,  536 ;  Mayer  v.  Dwinell,  29  Vermont,  298 ;  Freeman 
v.  Clute,  3  Barbour  (S.  C.),  424;  Voorhees  v.  Earl,  2  Hill,  288;  Gary  v. 
Gruman,  4  Hill,  626  ;  Lyon  v.  Bertram,  20  Howard  (U.  S.),  149  ;  Comstock, 
J.,  in  Mullerv.  Eno,  4Kernan  (N.  Y.),  601 ;  Thorntons  Wynn,  12  Wheaton, 
193  ;  [Kiernan  v.  Rocheleau,  6  Bosw.  148].  But  see  Curtis  v.  Hannay,  3  Esp. 
83  ;  Stark.  Evid.  (1st  ed.)  part  4,  p.  645. 

1  Harman  v.  Fisher,  Cowp.  125 ;  Dixon  v.  Baldwin,  15  East,  176. 

2  Power  v.  Wells,  Doug.  24;   S.  C.,  Cowp.  818;    commented   on  in 
Towers  v.  Barrett,  1  T.  R.  133 ;  and  in  Thornton  v.  Wynn,  12  Wheaton, 
183. 

3  In  Dorr  v.  Fisher,  1  Gushing,  271,  274,  Shaw,  C.  J.,  said:  "  A  warranty 
is  not  strictly  a  condition ;  for  it  neither  suspends  nor  defeats  the  comple- 
tion of  the  sale,  the  vesting  of  the  thing  sold  in  the  vendee,  nor  the  right  to 
the  purchase-money  in  the  vendor.     And  notwithstanding  such  a  warranty, 
or  any  breach  of  it,  the  vendee  may  hold  the  goods,  and  have  a  remedy  for 
his  damages  by  action.     But  to  avoid  circuity  of  action,  a  warranty  may  be 
treated  as  a  condition  subsequent,  at  the  election  of  the  vendee,  who  may, 
upon  a  breach  thereof,  rescind  the  contract,  and  recover  back  the  amount  of 
his  purchase-money,  as  in  case  of  fraud.     But,  if  he  does  this,  he  must  first 
return  the  property  sold,  or  do  every  thing  in  his  power  requisite  to  a  com- 
plete restoration  of  the  property  to  the  vendor,  and  without  this  he  cannot 
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late  case1  in  Massachusetts,  Metcalf,  J.,  said:  "We  are  of 
opinion  that  by  the  law  of  this  Commonwealth,  as  understood 
and  practised  upon  for  more  than  forty  years,  there  is  no  such 
difference  between  the  effect  of  an  implied  and  an  express 
warranty  as  deprives  a  purchaser  of  any  legal  right  of  rescis- 
sion under  the  latter,  which  he  has  under  the  former ;  and 
that  he  to  whom  property  is  sold  with  express  warranty,  as 
well  as  he  to  whom  it  is  sold  with  an  implied  warranty,  may 
rescind  the  contract  for  breach  of  warranty,  by  a  seasonable 
return  of  the  property,  and  thus  entitle  himself  to  a  full  de- 
fence to  a  suit  brought  against  him  for  the  price  of  the  prop- 
erty, or  to  an  action  against  the  seller  to  recover  back  the 
price,  if  it  have  been  paid  to  him." 

§  422.  But  where  the  contract  is  executory,  —  as  if  an 
article  be  ordered  to  be  supplied  for  a  particular  use,  or  to  be 
manufactured  for  a  particular  purpose,  and  the  article  sent 
does  not  correspond  to  the  order,  —  the  vendee  may,  upon 
discovery  of  the  defect,  return  it  and  rescind  the  contract ; 

recover.  Conner  v.  Henderson,  15  Mass.  319 ;  Eimball  v.  Cunningham,  4 
Mass.  502 ;  Perley  v.  Balch,  23  Pick.  283 ;  [Morse  v.  Brackett,  98  Mass. 
207].  Such  a  restoration  of  the  goods,  and  of  all  other  benefits  derived 
from  the  sale,  is  a  direct  condition,  without  a  compliance  with  which,  the 
vendee  cannot  rescind  the  contract,  and  recover  back  the  money  or  other 
property,  paid  or  delivered  on  the  contract."  Such  is  the  rule  in  Maryland. 
Hyatt  y.  Boyle,  5  Gill  &  Johns.  121;  Franklin  v.  Long,  7  Gill  &  Johns. 
407,  419.  In  that  State,  as  in  Massachusetts,  the  vendee  may  sue  for  a 
breach  of  warranty,  without  returning  the  goods  ;  or  he  may  rescind  the  con- 
tract by  returning  or  offering  to  return  them  within  a  reasonable  time,  and 
sue  for  and  recover  back  the  purchase-money.  This  reasonable  time  for 
rescinding  the  sale  by  returning  or  offering  to  return  the  goods,  is  to  be 
computed  from  the  time  the  unsoundness  is  discovered,  and  not  from  the 
date  of  the  contract.  Taymon  v.  Mitchell,  1  Maryland,  Ch.  Dec.  496 ; 
Rutter  v.  Blake,  2  Harr.  &  Johns.  353  ;  Franklin  v.  Long,  ubi  supra.  Such 
is  the  rule  in  Maine.  Marston  v.  Knight,  29  Maine,  341.  There  does  not 
exist  any  difference  in  principle  between  an  exchange  and  a  sale,  as  to  the 
right  to  rescind,  and  the  consequences  following  the  exercise  of  it.  Marston 
v.  Knight,  supra. 

1  Bryant  v.  Isburg,  13  Gray,  607,  611.     [And  see  Boardman  v.  Spooner, 
13  Allen,  361]. 
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provided  he  do  so  within  reasonable  time ;  and  provided  the 
parties  can  he  reinstated  in  their  former  position.1  The  dis- 
tinction between  this  class  of  cases  and  the  former  is,  that  in 
the  former,  when  a  specific  article  is  bought,  paid  for,  and  re- 
ceived, the  contract  is  entirely  completed,  and  the  property 
passed  to  the  vendee  by  his  mere  reception  of  the  goods ; 
while,  in  the  latter  class,  where  an  article  is  ordered  to  be 
furnished  or  manufactured,  the  contract  is  open,  and  the  prop- 
erty does  not  pass  until  the  vendee  has  a  fair  opportunity  for 
examination  and  trial.2 

1  Street  v.  Blay,  2  Barn.  &  Adol.  463 ;  Adams  v.  Richards,  2  H.  Black. 
573;  Okell  v.  Smith,  1  Stark.  107;    Freeman  v.  Clute,  3  Barbour  (S.  C.), 
424.     See  ante,  §  200,  201 ;  Post,  §  427 ;  Chitty  on  Contr.  (ed.  1860)  814. 
There  must  be  a  return  or  an  offer  to  return ;  it  is  not  enough  to  notify  the 
defrauding  party,  and  to  call  upon  him  to  come  and  receive  the  goods. 
Norton  v.  Young,  3  Greenl.  30.     But  in  Masson  v.  Bovet,  1'Denio,  69,  it 
was  said,  that  though  it  is  the  general  rule,  that  the  party  who  would  rescind 
a  contract  on  the  ground  of  fraud,  must,  in  order  to  recover  what  he  has  ad- 
vanced upon  it,  restore  the  other  party  to  the  condition  in  which  he  stood 
before  the  contract  was  made ;  yet  where  the  party  who  practised  the  fraud 
has  entangled  and  complicated  the  subject  of  the  contract  in  such  a  manner 
as  to  render  it  impossible  that  he  should  be  restored  to  his  former  condition, 
the  injured  party,  upon  restoring,  or  offering  to  restore  what  he  has  received, 
and  doing  whatever  is  in  his  power  to  undo  what  has  been  done  in  the  execu- 
tion of  the  contract,  may  rescind  it  and  recover  what  he  has  advanced.     [A 
vendor  of  property  obtained  by  fraudulent  representations  of  the  buyer  as 
to  his  solvency,  may  rescind  as  against  a  second  purchaser  from  the  first 
vendee,  with  notice  of  the  fraud ;    and  in  that  case  the  defendant  cannot 
object  that  the  vendor  has  not  returned  what  he  received  from  the  first  pur- 
chaser ;  especially  when  such  purchaser  has  realized  from  the  property  more 
than  he  paid  for  it.     Pearse  v.  Pettis,  47  Barbour,  276  (1866),  where  the 
subject  is  fully  examined.     See,  also,  Stevens  v.  Austin,  1  Met.  558.] 

2  However  well  established  this  distinction  may  be,  it  seems  to  fail  of  a 
sufficient  reason  to  support  it  on  principle.     All  that  can  be  said  is  that  it  is 
so,  and  therefore  it  has  been  so  laid  down  in  the  text.     The  true  distinction, 
as  it  seems  to  us,  would  be  between  an  absolute  and  a  conditional  contract. 
If  the  contract  be  absolute,  there  seems  to  be   a  sufficient  reason  why  the 
buyer  should  not  repudiate  it,  because  there  is  no  agreement  either  express 
or  implied  to  such  effect.     But,  if  it  be  conditional,  it  ought,  on  principle, 
to  make  no  difference,  whether  the  condition  were  expressed  in  special  terms, 
or  necessarily  implied  from  the  nature  and  stipulations  of  the  contract.     A 
sale  of  goods  with  a  warranty  is  never  an  absolute  sale,  it  is  conditional  upon 

33 
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§  422  a.  But  where  a  person  buys  a  specific  cargo  of  goods 
expected  by  a  particular  ship,  and  which  are  warranted  to  be 

the  correspondence  of  the  subject-matter  to  the  warranty ;  and  if  such  con- 
dition be  not  fulfilled,  it  is  an  implied  part  of  the  agreement,  that  the  buyer 
shall  not  be  bound  to  receive  the  goods.  Indeed,  this  implied  right  is  the 
very  object  of  such  a  contract,  and  its  characteristic  feature.  To  insist, 
therefore,  that  a  buyer  shall  take  the  goods,  and  shall  not  be  at  liberty  to 
return  them,  is  virtually  to  annul  his  contract,  and  to  open  a  way  for  fraud 
on  the  part  of  the  seller.  The  object  of  the  buyer  in  requiring  a  warranty 
is  not  to  enable  him  to  plead  non-compliance  therewith  by  the  seller,  solely 
as  a  ground  for  a  reduction  of  price,  but  to  insure  to  himself  a  good  article, 
and  such  as  he  wants.  If  the  article  be  not  what  it  is  warranted  to  be,  the 
seller  breaks  his  contract,  and  the  buyer,  or  principal,  ought  to  be  entitled 
to  rescind  it.  The  rule,  as  it  stands,  does  not  conform  to  the  modern  doc- 
trine of  warranty,  and  is  a  relic  of  the  old  law.  The  true  principle  would 
seem  to  be,  that  the  right  to  rescind  depends  upon  the  agreement  of  the 
parties,  whether  it  be  express  or  necessarily  implied.  If  the  agreement  in 
special  terms  give  a  right  to  the  buyer  to  return  the  article,  he  may  rescind. 
If,  by  necessary  implication,  the  same  right  is  given,  as  in  a  case  of  war- 
ranty, why  should  not  the  same  rule  apply  ?  What  difference  there  is  in 
principle,  between  a  case  where  a  buyer  orders  a  manufacturer  to  supply 
him  with  an  article  for  a  certain  purpose  and  of  a  certain  kind  and  quality, 
and  where  he  buys  of  a  party  a  similar  article,  under  a  warranty,  that  it  shall 
be  of  such  a  kind  and  quality,  and  shall  be  fit  for  a  certain  purpose,  it  is 
very  difficult  to  perceive.  But  the  rule  is  so.  In  .each  case,  it  would  seem 
that  the  same  right  to  rescind  would  accrue  to  the  buyer ;  and,  if  reasonable 
time  be  allowed  in  the  one  instance  for  him  to  make  trial  and  decide,  it 
would  seem  proper  that  reasonable  time  should  be  allowed  to  him  to  do  the 
same  in  the  other.  The  old  strenuous  doctrine  of  caveat  emptor  here  seems 
to  cling  to  the  law  of  warranty,  after  all  its  former  support  has  decayed. 
The  rule,  which  seems  to  us  the  truest,  is  laid  down  in  Curtis  v.  Hannay,  3 
Esp.  N.  P.  C.  83,  in  which  Lord  Eldon  said,  "he  took  it  to  be  clear  law, 
that  if  a  person  purchases  a  horse  which  is  warranted  sound,  and  it  after- 
wards turns  out  that  the  horse  was  unsound  at  the  time  of  the  warranty,  the 
buyer  might,  if  he  pleased,  keep  the  horse  and  bring  an  action  on  the  war- 
ranty, in  which  he  would  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as  existed  at  the  time  of 
the  warranty  ;  or  he  might  return  the  horse  and  bring  an  action  to  recover 
the  full  money  paid ;  but  in  the  latter  case  the  seller  had  a  right  to  expect 
that  the  horse  should  be  returned  in  the  same  state  he  was  when  sold, 
and  not  by  any  means  diminished  in  value."  So,  also,  this  rule  is  laid 
down  in  Starkie  on  Evid.  part  4,  p.  645v  This  case  is  directly  overruled 
in  Street  v.  Blay,  2  Barn.  &  Adol.  460.  In  that  case,  Lord  Tenterden 
said:  "It  is  not  necessary  to  decide,  whether  in  any  case  the  purchaser 
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of  a  particular  quality,  he  has  a  right,  on  the  arrival  of  the 
ship,  to  inspect  such  cargo  before  it  is  delivered  to  him,  in 

of  a  specific  chattel,  who,  having  had  an  opportunity  of  exercising  his 
judgment  upon  it,  has  bought  it  with  a  warranty  that  it  is  of  any  particular 
quality  or  description,  and  actually  accepted  and  received  it  into  his  pos- 
session, can  afterwards,  upon  discovering  that  the  warranty  has  not  been 
complied  with,  of  his  own  will  only,  without  the  concurrence  of  the  other 
contracting  party,  return  the  chattel  to  the  vendor,  and  exonerate  himself 
from  the  payment  of  the  price,  on  the  ground  that  he  has  never  received 
that  article  which  he  stipulated  to  purchase.  There  is,  indeed,  authority 
for  that  position.  Lord  Eldon,  in  the  case  of  Curtis  v.  Hannay  (3  Esp.  N. 
P.  C.  83),  is  reported  to  have  said,  that,  '  he  took  it  to  be  clear  law,  that  if 
a  person  purchases  a  horse  which  is  warranted  sound,  and  it  afterwards  turns 
out  that  the  horse  was  unsound  at  the'time  of  the  warranty,  the  buyer  might, 
if  he  pleased,  keep  the  horse  and  bring  an  action  on  the  warranty,  in  which 
he  would  have  a  right  to  recover  the  difference  between  the  value  of  a  sound 
horse  and  one  with  such  defects  as  existed  at  the  time  of  the  warranty ;  or 
he  might  return  the  horse  and  bring  an  action  to  recover  the  full  money  paid ; 
but  in  the  latter  case  the  seller  had  a  right  to  expect  that  the  horse  should 
be  returned  in  the  same  state  he  was  when  sold,  and  not  by  any  means 
diminished  in  value ;  '  and  he  'proceeds  to  say,  that  if  it  were  in  a  worse 
state  than  it  would  have  been  if  returned  immediately  after  the  discovery, 
the  purchaser  would  have  no  defence  to  an  action  for  the  price  of  the  article. 
It  is  to  be  implied  that  he  would  have  a  defence  in  case  it  were  returned  in 
the  same  state,  and  in  a  reasonable  time  after  the  discovery.  This  dictum 
has  been  adopted  in  Mr.  Starkie's  excellent  work  on  the  Law  of  Evidence, 
part  4,  p.  645 ;  and  it  is  there  said,  that  a  vendee  may,  in  such  a  case,  re- 
scind the  contract  altogether  by  returning  the  article,  and  refuse  to  pay  the 
price,  or  recover  it  back  if  paid.  It  is,  however,  extremely  difficult,  indeed 
impossible,  to  reconcile  this  doctrine  with  those  cases  in  which  it  has  been 
held,  that  where  the  property  in  the  specific  chattel  has  passed  to  the  vendee, 
and  the  price  has  been  paid,  he  has  no  right,  upon  the  breach  of  the  war- 
ranty, to  return  the  article  and  revest  the  property  in  the  vendor,  and  re- 
cover the  price  as  money  paid  on  a  consideration  which  has  failed,  but  must 
sue  upon  the  warranty  unless  there  has  been  a  condition  in  the  contract 
authorizing  the  return,  or  the  vendor  has  received  back  the  chattel,  and  has 
thereby  consented  to  rescind  the  contract,  or  has  been  guilty  of  a  fraud, 
which  destroys  the  contract  altogether.  Weston  v.  Downes  (1  Doug.  23), 
Towers  u.  Barrett  (1  T.  R.  133),  Payne  v.  Whale  (7  East,  274),  Power  v. 
Wells  (Doug.  24,  n.),  and  Emanuel  v.  Dane  (3  Camp.  299),  where  the 
same  doctrine  was  applied  to  an  exchange  with  a  warranty,  as  to  a  sale,  and 
the  vendee  held  not  to  be  entitled  to  sue  in  trover  for  the  chattel  delivered, 
by  way  of  barter,  for  another  received.  If  these  cases  are  rightly  decided, 
and  we  think  they  are,  and  they  certainly  have  been  always  acted  upon,  it  is 
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order  to  ascertain  whether  the  warranty  has  been  complied 
with ;  and  if  it  has  not,  he  may  reject  the  cargo  altogether. 

clear  that  the  purchaser  cannot  by  his  own  act  alone,  unless  in  the  excepted 
cases  above  mentioned,  revest  the  property  in  the  seller,  and  recover  the 
price  when  paid,  on  the  ground  of  the  total  failure  of  consideration ;  and  it 
seems  to  follow  that  he  cannot,  by  the  same  means,  protect  himself  from  the 
payment  of  the  price  on  the  same  ground.  On  the  other  hand,  the  cases 
have  established,  that  the  breach  of  the  warranty  may  be  given  in  evidence 
in  mitigation  of  damages,  on  the  principle,  as  it  should  seem,  of  avoiding 
circuity  of  action:  Cormack  v.  Gillis  (7  East,  480),  King  v.  Boston 
(7  East,  481,  n.)  ;  and  there  is  no  hardship  in  such  a  defence  being  allowed, 
as  the  plaintiff  ought  to  be  prepared  to  prove  a  compliance  with  his  war- 
ranty, which  is  part  of  the  consideration  for  the  specific  price  agreed  by  the 
defendant  to  be  paid.  It  is  to  be  observed,  that  although  the  vendee  of  a 
specific  chattel,  delivered  with  a  warranty,  may  not  have  a  right  to  return  it, 
the  same  reason  does  not  apply  to  cases  of  executory  contracts,  where  an 
article,  for  instance,  is  ordered  from  a  manufacturer,  who  contracts  that  it 
shall  be  of  a  certain  quality,  or  fit  for  a  certain  purpose,  and  the  article  sent 
as  such  is  never  completely  accepted  by  the  party  ordering  it.  In  this  and 
similar  cases  the  latter  may  return  it  as  soon  as  he  discovers  the  defect,  pro- 
vided he  has  done  nothing  more  in  the  mean  time  than  was  necessary  to  give 
it  a  fair  trial.  Okell  v.  Smith  (1  Stark.  N.  P.  C.  107).  Nor  would  the 
purchaser  of  a  commodity,  to  be  afterwards  delivered  according  to  sample, 
be  bound  to  receive  the  bulk,  which  may  not  agree  with  it ;  nor  after  having 
received  what  was  tendered  and  delivered  as  being  in  accordance  with  the 
sample,  will  he  be  precluded  by  the  simple  receipt  from  returning  the  article 
within  a  reasonable  time  for  the  purpose  of  examination  and  comparison. 
The  observations  above  stated  are  intended  to  apply  to  the  purchase  of  a 
certain  specific  chattel,  accepted  and  received  by  the  vendee,  and  the  prop- 
erty in  which  is  completely  and  entirely  vested  in  him."  See,  in  opposition 
to  this  doctrine,  the  case  of  Rutter  v.  Blake,  2  Harr.  &  Johns.  350,  where 
it  is  decided,  that  if  a  merchant  buy  goods  under  a  warranty  of  quality, 
and,  without  examination,  he  send  them  to  the  West  Indies,  where  upon 
opening  them,  he  finds  them  not  to  be  of  the  quality  warranted,  he  may 
store  them,  give  notice  to  the  seller,  and  recover  the  money  paid  for  them, 
in  an  action  for  money  had  and  received ;  or  he  may  bring  his  action  on  the 
special  agreement  of  warranty,  and  recover  damages ;  nor  is  he  obliged  to 
return  the  goods,  nor  to  put  himself  to  further  trouble  and  expense  about 
them.  In  Thornton  v.  Wynn  (12  Wheaton,  193),  however,  Mr.  Justice 
Washington,  after  reviewing  the  cases,  said:  "The  result  of  the  above 
cases  is  this :  if,  upon  a  sale  with  a  warranty,  or  if,  by  the  special  terms  of 
the  contract,  the  vendee  is  at  liberty  to  return  the  article  sold,  an  offer  to 
return  it  is  equivalent  to  an  offer  accepted  by  the  vendor,  and,  in  that  case, 
the  contract  is  rescinded  and  at  an  end,  which  is  a  sufficient  defence  to  an 
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But  if  the  cargo  be  once  delivered  to  him,  he  has  no  right  to 
return  it  on  the  ground  that  it  does  not  correspond  with  the 
warranty.1 

§  423.  Again,  if  the  vendor  wholly  fail  to  make  a  title  to  the 
vendee  in  an  executory  contract,  the  vendee  may  rescind  the 
contract.2  But,  if  on  an  executed  contract  there  be  a  total 
failure  of  title,  the  vendee  is  not  at  liberty  to  rescind  the  con- 
tract, so  long  as  his  possession  is  undisturbed,  unless  there 
were  an  affirmation  of  ownership,  or  an  express  warranty,  or 
fraud.3  In  case  there  were  an  affirmation  of  title  or  an  express 
warranty  of  it,  it  would  seem  that  he  could  rescind,  and  bring 
an  action  on  the  case,  treating  such  affirmation  as  a  technical 
deceit  or  as  a  mistake  annulling  the  contract.4  But  whether 
even  in  an  executory  contract  a  partial  failure  of  title  would 

action  brought  by  the  vendor  for  the  purchase-money,  or  to  enable  the  ven- 
dee to  maintain  an  action  for  money  had  and  received  in  case  the  purchase- 
money  has  been  paid.  The  consequences  are  the  same  where  the  sale  is 
absolute,  and  the  vendor  afterwards  consents,  unconditionally,  to  take  back 
the  property ;  because,  in  both,  the  contract  is  rescinded  by  the  agreement 
of  the  parties,  and  the  vendee  is  well  entitled  to  retain  the  purchase-money 
in  the  one  case,  or  to  recover  it  back  in  the  other.  But  if  the  sale  be  abso- 
lute, and  there  be  no  subsequent  agreement  or  consent  of  the  vendor  to 
take  back  the  article,  the  contract  remains  open,  and  the  vendee  is  put  to 
his  action  upon  the  warranty,  unless  it  be  proved  that  the  vendor  knew  of 
the  unsoundness  of  the  article,  and  the  vendee  tendered  a  return  of  it  within 
a  reasonable  time."  By  an  absolute  sale,  the  Judge  must  have  intended, 
any  sale  without  an  express  agreement  allowing  to  the  vendee  the  right  to 
return  the  goods  ;  and  to  have  considered  a  sale  with  warranty  as  an  "abso- 
lute sale  ; "  for  the  case  in  which  this  judgment  was  given  was  the  sale  of  a 
horse,  with  warranty,  and  he  held,  that  the  vendee  could  not  rescind  without 
the  consent  of  the  vendor. 

1  Toulmin  v.  Hedley,  2  Car.  &  Kir.  157.     But,  see,  ante  §  421,  and  note. 

2  Purvis  v.  Rayer,  9  Price,  488 ;  Souter  v.  Drake,  5  Barn.  &  Adol.  999 ; 
Robinson  v.  Anderton,  Peake,  94;  Ante,  §  367  6. 

3  Case  v.  Hall,  24  Wendell,  103 ;  Ante,  §  367  6.     See  Buss  v.  Putney,  38 
N.  Hamp.  44. 

4  Bacon,  Abr.  Action  on  the  Case  (D)  ;   Cross  v.   Gardner,  1  Shower, 
68 ;  Turnis  v.  Leicester,  Cro.  Jac.  474 ;  Pasley  v.  Freeman,  3  T.  R.  58 ; 
Medina  v.  Stoughton,  1  Salk.  210;  Allen,  v.  Hammond,  2  Surnner,  394; 
Ante,  §  203,  367. 
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entitle  the  vendee  to  rescind  it,  is  a  question,  in  respect  to 
which  there  is  a  great  diversity  in  the  cases.  The  rule  seems 
to  be,  that  any  partial  defect  of  title,  going  to  the  whole  subject- 
matter,  —  as,  if  the  goods  be  under  mortgage,  or  incumbrance 
of  any  sort, —  would  entitle  the  vendee  to  rescind  the  con- 
tract.1 But  any  defect  of  title  as  to  a  part  of  the  subject-matter 
—  as,  if  the  vendor  only  own  a  portion  of  the  goods  sold  — 
will  not,  ordinarily,  be  sufficient  at  law  to  enable  the  vendee  to 
repudiate  his  contract  unless  the  contract  be  an  entirety,  in 
which  case  failure  of  title  as  to  a  part  is  the  same  as  failure  as 
to  the  whole.2  But,  if  the  contract  be  not  entire,  but  the 
defect  is  in  respect  to  an  essential  part,  forming  a  main  induce- 
ment to  the  sale,  the  seller  could  not  enforce  a  specific  per- 
formance in  equity.3 

§  424.  So,  also,  if  there  be  an  utter  refusal,  or  a  total  ina- 
bility, in  the  one  party,  to  perform  his  part  of  the  contract, 
the  other  party  would  be  entitled  to  rescind.4  Thus,  where  an 

1  2  Kent,  Comm.  469,  470 ;  Farrer  v.  Nightingal,  2  Esp.  639 ;  2  Story, 
Eq.  Jurisp.  §  779 ;   Graham  v.  Oliver,  3  Beav.  124 ;   Hiler  v.  Buckley,  17 
Ves.  194;   Patpn  v.  Rogers,  1  Ves.  &  B.  351. 

2  Casamajor  v.  Strode,  1  Coop.  Sel.   Cas.  510 ;  Roffey  v.  Shallcross,  4 
Madd.  Ch.  122 ;  Johnson  v.  Johnson,  3  Bos.  &  Pul.  162. 

3  2  Story,  Eq.  Jurisp.  §  779  ;  Thomas  v.  Dering,  1  Keen,  729 ;  Graham 
v.  Oliver,  3  Beav.  124 ;  Paton  v.  Rogers,  1  Ves.  &  B.  351 ;  Drewe  v.  Han- 
son, 6  Ves.  678;  Ante,  §  205. 

4  Bell,  J.,  in  Webb  v.  Stone,  4  Foster  (N.  H.),  282;  Luey  v.  Bundy,  9 
N.  Hamp.  298 ;  Kimball  v.  Grover,  11  N.  Hamp.  375.     Where  one  of  the 
parties  has  departed  from  a  special  contract  for  the  delivery  of  specific  arti- 
cles from  each  to  the  other,   the  other  party  may  treat  it  as  rescinded. 
Goodrich  v.  Lafflin,  1  Pick.  57.     See  Hill  v.  Green,  4  Pick.  116  ;  Shaw  v. 
Turnpike  Co.,  3  Penn.  445.     So,  where,  by  the  terms  of  the  contract,  con- 
current acts  are  to  be  performed,  as  a  delivery  of  property  by  one  party, 
and  a  payment  of  the  price  by  the  other,  if  either  party  should  refuse  to 
perform  his  part  of  the  contract,  the  other  party  may  treat  it  as  abandoned, 
and  justify  a  rescission.     Fletcher  v.  Cole,  23  Vermont,  114.     In  Dubois  v. 
Delaware,  &c.,  Canal  Co.,  4  Wendell,  285,  Marcy,  J.,  said :  "  Every  breach 
of  a  special  agreement  by  one  party  does  not  authorize  the  other  to  treat  it 
as  rescinded ;  but  there  are  some  breaches  that  do  amount  to  an  abandon- 
ment of  it.     There  is  not,  perhaps,  any  precise  rule,  which,  when  applied  to 
the  breach  of  a  contract,  certainly  settles  the  question  whether  it  is  thereby 
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unreasonable  time  has  passed  without  performance,  an  aban- 
donment of  the  contract  may  be  made.1  But  a  partial  failure, 
by  either  party,  would  not,  ordinarily,  entitle  the  other  to  reject 
the  contract.  Thus,  a  failure  by  the  vendee  to  comply  with  the 
exact  terms  of  credit,  —  or  a  refusal  to  accept,  or  inability  to 
pay  for  the  whole  quantity  of  goods  bargained  for,  —  would 
not  give  the  vendor  a  right  to  withdraw  wholly  from  the  con- 
tract ;  unless,  by  the  express  terms  thereof,  time  or  quantity 
was  of  the  essence  of  the  consideration.2  Again,  whether  a 
partial  delivery  of  goods  to  the  buyer,  or  the  refusal  or  neglect 
of  the  other  party  to  deliver  the  remainder,  would  entitle  him 
to  rescind  the  contract  utterly,  would  depend  upon  whether  the 
contract  were  an  entirety  or  not.  Where  there  is  an  entire 
contract  to  deliver  a  large  quantity  of  goods,  consisting  of  dis- 
tinct parcels,  within  a  specified  time,  and  the  seller  delivers 
part,  he  cannot,  before  the  expiration  of  that  time,  bring  an 
action  to  recover  the  price  of  that  part ;  and  the  buyer  may,  if 

abandoned  or  not ;  but  If  the  act  of  one  party  be  such  as  necessarily  to  pre- 
vent the  other  from  performing  on  his  part  according  to  the  terms  of  his 
agreement,  the  contract  may,  I  think,  be  considered  as  rescinded."  [See, 
also,  Monroe  v.  Reynolds,  47  Barbour,  574,  where  this  subject  is  carefully 
examined.]  Where,  however,  there  is  a  continuing  agreement  between  A. 
and  B.,  and  A.'s  liability  is  to  accrue  at  intervals,  upon  distinct  acts  of  B.  being 
performed,  the  non-completion  of  B.'s  part  of  the  agreement  in  one  instance 
will  not  discharge  A.  from  liability  on  a  subsequent  occasion,  when  B.  is  not 
in  default.  Thus  in  Weaver  v.  Sessions,  6  Taunt.  154,  the  plaintiff  cove- 
nanted to  furnish  the  defendant  all  the  malt  he  should  want  for  a  specified 
period,  which  should  be  "  good,  well-dried,  and  marketable.1'  The  defend- 
ant covenanted  to  purchase  all  his  malt  of  the  plaintiff,  and  not  to  purchase 
elsewhere,  unless  the  plaintiff  neglected  or  refused  to  deliver  him  good  malt 
on  request.  The  plaintiff  having  delivered  bad  malt  on  one  occasion,  the 
defendant  bought  of  others,  without  having  first  requested  of  the  plaintiff  to 
furnish  better.  The  Court  held,  that  the  non-compliance  by  the  plaintiff, 
merely  in  delivering  bad  malt  for  good,  did  not  authorize  a  rescission  of  the 
contract,  and  that  the  defendant  was  liable  for  purchasing  of  others,  before 
the  plaintiff  had  refused  or  neglected  on  request  to  furnish  better. 

1  Lawrence  v.  Knowles,  1  Scott,  381 ;  S.  C.,  5.  Bing.  N.  C.  399 ;  Benson 
v.  Lamb,  9  Beavan,  502. 

3  Martindale  v.  Smith,  1  Adol.  &  El.  (N.  S.)  389 ;  S.  C.,  1  Gale  &  D.  1. 
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the  seller  fail  to  complete  his  contract,  return  the  part  deliv- 
ered.1 But,  if  either  party  accept  a  partial  fulfilment,  he 
thereby  destroys  the  entirety  of  the  contract,  and  cannot  re- 
scind. Thus,  if  the  seller  accept  payment  for  a  portion  of  the 
goods,  and  not  in  course  of  receiving  the  whole,  and  with  a  view 
thereto,  he  cannot  annul  wholly  his  contract.  So,  if  the  buyer 
actually  accept  a  part,  as  a  part,  and  not  in  course  of  receiving 
the  whole  ;  or  if  he  retain  a  part  delivered,  after  the  seller  has 
refused  or  failed  to  deliver  the  whole  within  the  time  specified 
in  the  contract ;  he  cannot,  upon  the  failure  of  the  vendor  to 
comply  with  the  terms  as  to  the  remainder,  claim  to  rescind 
the  contract  altogether,  but  is  bound  to  pay  for  what  he  has 
received.2  Thus,  where  the  seller  of  two  hundred  and  fifty 
bushels  of  wheat,  to  be  delivered  within  a  certain  time,  deliv- 
ered one  hundred  and  thirty  bushels  only,  which  the  purchaser 
accepted  and  retained  after  the  expiration  of  the  stipulated 
time  for  delivery  ;  it  was  held,  that  the  seller  could  recover  the 
price  of  the-  part  delivered.8  But,  where  the  plaintiff,  having 
contracted  for  the  sale  of  one  hundred  sacks  of  flour,  at 
94s.  Qd.  per  sack,  delivered  part,  but  refused  to  deliver  the 
residue,  the  defendant  being  willing  to  receive  and  pay  for 
the  whole ;  it  was  held,  that  the  plaintiff  could  not  recover 

1  Wright  v.  Barnes,  14  Conn.  518;    Roberts  v.  Beatty,   2  Penn.  63; 
Waddington  v.  Oliver,  2 'Bos.  &  P.  (1ST.  R.)  61 ;  Walker  v.  Dixon,  2  Stark. 
281;  Giles  v.  Edwards,  7  T.  R.  181;  Bragg  v.  Cole,  6  Moore,  114;  Dula 
v.  Cowles,  2  Jones  Law  (N.  C.),  454. 

2  Miner  v.  Bradley,  22  Pick.  457  ;  Oxendale  v.  Wetherell,  9  Barn.  & 
Cres.  386 ;  Walker  v.  Dixon,  2  Stark.  281 ;  Bowker  v.  Hoyt,  18  Pick.  555 ; 
Champion  v.  Short,  1   Camp.  53;  Bragg  v.  Cole,  6  Moore,  114;  Shaw  v. 
Badger,  12  Serg.  &  R.  275  ;  Post,.  §  439.     But  it  has  been  held  that  where 
money  has  been  advanced  on  an  executory  contract  for  the  delivery  of  goods, 
and  the  vendor  has  delivered,  and  the  vendee  has  received,  a  part  only  of 
the  stipulated  quantity,  and  the  vendor  refuses  to  deliver  the  residue,  if 
such  residue  is  a  precise  and  definite  part,  capable  of  being  ascertained  by 
computation,  the  vendee  may  disaffirm  the  contract,  and  recover  back  a 
corresponding  part  of  the  purchase-money,  although  the  bargain  or  contract 
is  in  form  entire.     Hill  v.  Re  wee,  11  Metcalf,  268,  272. 

3  Oxendale  v.  Wetherell,  9  Barn.  &  Cres.  386. 
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for  the  part  delivered,  the  defendant  having  a  right  to  re- 
scind.1 Where,  however,  the  contract  is  not  entire,  and  the 
quantity  or  time  of  delivery  is  not  of  the  essence  of  the  con- 
tract, and  there  may  be  a  compensation  in  damages  for  the 
deficiency,  a  partial  failure  of  performance  by  the  seller  will 
not  alone  entitle  the  vendee  to  rescind  the  contract ;  but  he 
must  resort  to  his  special  action  on  the  contract  for  damages.2 
Of  course,  if  there  be  any  special  agreement,  by  which  either 
party  is,  in  such  case,  entitled  to  rescind  the  contract,  upon  a 
non-compliance  by  the  other  with  certain  terms,  it  supplies  the 
rule  of  the  case. 

§  424  a.  The  right  to  abandon  a  contract  vests  only  in  the 
party  who  has  been  guilty  of  no  default ;  for  a  man  cannot  take 
advantage  of  his  own  wrong,  in  order  to  defeat  a  contract  into 
which  he  has  entered.3  So,  a  person  cannot,  by  an  action  in 
his  own  name,  or  jointly  with  another,  maintain  a  suit  and 
rescind  his  own  contract,  on  the  ground  that  his  contract  was 
a  fraud  on  such  other  person.4 

§  425.  Again,  where  a  bill  of  exchange  or  a  promissory  note 
has  been  given  for  goods  warranted  to  be  of  a  particular  quality 
or  description,  and  they  prove  to  be  absolutely  worthless,  so 

1  Walker  v.  Dixon,  2  Stark.  281 ;  Post,  §  439.     So,  on  the  other  hand, 
where,  under  a  contract  for  the  sale  of  goods,  deliverable  at  future  days,  at 
fixed  prices,  payable  at  specified  times,  the  purchaser  receives  a  part  of  the 
goods  and  pays  the  seller  a  greater  sum  than  that  part  at  the  agreed  rates 
would  amount  to  ;    yet,  if  he  fails  to  pay  the  residue  at  the  stipulated  time, 
the  seller  may,  for  such  failure,  rescind  the  contract  as  to  the  residue,  and 
he  will  not  be  liable  to  pay  back  any  part  of  the  amount  already  received. 
Dwinel  v.  Howard,  30  Maine,  258;  Preble  v.  Bottom,  1  Williams  (Vt.), 
249.     [See  Monroe  v.  Reynolds,  47  Barbour,  574;  Fancher  v.   Goodman, 
29  Id.  315.] 

2  Franklin  w.  Miller,  4  Adol.  &  El.  559,  605 ;  Boone  v.  Eyre,  1  H.  Black. 
270,  note  (a)  ;  Street  v.  Blay,  2  Barn.  &  Adol.  461 ;  Davis  v.  Street,  1 
Car.  &  P.  18  ;  Darner  v.  Langton,  1  Car.  &  P.  158 ;  Weston  v.  Downes,  1 
Doug.  23 ;  Mavor  v.  Pyne,  3  Bing.  285. 

3  See  Malins  v.  Freeman,  6  Scott,  187,  193 ;  Bryan  v.  Bancks,  4  Barn. 
&  Aid.  401 ;  Smith  v.  Gugerty,  4  Barbour  (S.  C.),  614. 

4  Greeley  v.  Wyeth,  10  N.  Harnp.  15 ;  Homer  v.  Wood,  11  Gushing,  62. 
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that  there  is  a  total  failure  of  consideration,  the  vendee  would 
be  entitled  to  rescind  the  contract,  and  the  vendor  could  not 
recover  in  an  action  on  the  promissory  note  or  bill.  And  in 
such  case  it  is  not  necessary  to  show  a  return.1  But  if  the 
chattel  is  of  any  value,  such  defence  cannot  be  made  without 
a  return.2  Where,  however,  the  chattel  proves  to  be  of  some 
value  and  is  retained  by  the  purchaser,  he  may  still  avail  him- 
self of  a  fraud  in  the  sale,  or  of  a  breach  of  warranty,  by  way 
of  partial  defence  and  to  reduce  the  damages,  in  an  action  on 
his  bill  or  note  given  for  the  price.3  And  the  same  defence  is 

1  Perley  v.  Balch,  23  Pick.  283 ;   Shepherd  v.  Temple,  3  N.  Hamp.  455 ; 
Beecker  v.  Vrooman,  13  Johns.  302;  Evans  v.  Gale,  1  Foster  (N.  H.), 
245 ;  Cook  v.  Oilman,  34  N.  Hamp.  556 ;  Bliss  v.  Negus,  8  Mass.  46. 

2  Perley  v.  Balch,  23  Pick.  283 ;   [Morse  v.  Brackett,  98  Miss.  209]. 

3  Harrington  t>.  Stratton,  22  Pick.  501 ;  [Stacy  v.  Kemp,  97  Mass.  168 ; 
Burnett  v.  Smith,  4  Gray,  50 ;  Hitchcock  v.  Hunt,  28  Conn.  343 ;   Love  v. 
Oldham,  22  Ind.  51] ;  Albertson  v.  Halloway,  16  Georgia,  307 ;   Rasberry 
0.  Moye,  23  Miss.  (1  Cushman)  320;   Burton  v.  Stewart,  3  Wendell,  236; 
Perley  t?.  Balch,  23  Pick.  283 ;  Mixer  v.  Coburn,  11  Metcalf,  561 ;  Westcote 
v.  Ninas,  4  Gushing,  215;  Coburn  v.  Ware,  30  Maine,  202;  Shepley,  J.,  in 
Hammatt  v.  Emerson,  27  Maine,  323,  324;   Cook  v.  Castner,  9  Gushing, 
277 ;  Spalding  v.  Vandercock,  2  Wendell,  431.     But  a  different  rule  pre- 
vails in  England,  where  it  is  held  that  if  a  bill  of  exchange  or  promissory 
note  has  been  given  for  goods,  which  were  warranted  to  be  of  a  particular 
quality  or  description,  the  purchaser  has  no  defence,  even  pro  tanto,  to  an 
action  upon  the  bill  or  note,  though  brought  by  the  seller,  merely  upon  the 
ground  that  the  goods  are  of  an  inferior  quality  or  description;  but  that  he 
may  defend  the  action  on  the  bill  or  note  in  toto,  if  it  be  brought  by  the 
seller,  where  there  has  been  a  total  failure  of  consideration,  in  consequence 
of  the  goods  being  of  no  value,  provided,  he,  the  purchaser,  has  repudiated 
the  contract.      The   difference  is  between  an  action  for  the  price  of  the 
goods,  and  an  action  upon  the  security  given  for  them.     In  the  former,  a 
partial  failure  of  consideration  will  afford  a  defence  pro  tanto,  and  the  real 
value  may  be  inquired  into ;  but  it  is  otherwise  where  a  bill  or  note  is  given 
for  the  price ;  an  instrument  of  that  kind  being  in  its  nature  entire ;  and  the 
only  remedy,  therefore,  in  such  cases,  is  by  cross-action  unless  the  defendant 
can  show  that  there  is  nothing   recoverable.      Morgan  v.  Richardson,   1 
Camp.  40 ;  Tye  ».  Gwynne,  2  Camp.  346 ;  Obbard  v.  Betham,  M.  &  M. 
483 ;  Archer  v.  Bamford,  3   Stark.   175 ;  Spiller  v.  Westlake,  2  Barn.   & 
Aid.  155.     In  New  Hampshire  partial  failure  of  consideration  is,  pro  tanto, 
a  good  defence  to  a  promissory  note,  where  the  sum  to  be  deducted  can  be 
ascertained  by  mere  computation ;  but  it  is  otherwise  where  the  amount  to 
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open  to  the  purchaser  in  such  case,  against  an  indorsee  of  the 
note,  if  it  was  transferred  when  it  was  overdue  and  dishonored.1 
[So  where  the  purchaser,  at  the  request  of  the  seller,  gives  his 
note  on  demand  to  a  third  person,  but  solely  for  the  price  of 
the  thing  sold,  the  same  defence  is  open  to  the  maker  on  a  suit 
by  the  payee,  although  the  latter  were  ignorant  of  the  warranty, 
and  took  the  note  in  good  faith.2]  The  purchaser,  under  these 
circumstances,  is  entitled  to  have  so  much  deducted  from  the 
amount,  as  the  chattel  by  reason  of  its  defects,  is  worth  less 
than  it  would  have  been  if-  the  defects  had  not  existed  ;  but  he 
is  not  entitled,  as  a  general  rule,  to  a  deduction  of  the  differ- 
ence between  the  amount  of  the  note  and  the  sum  which  the 
jury  might  deem  the  true  value  of  the  chattel.3 

§  426.  The  question  here  arises,  as  to  what  is  the  duty  of 
the  vendee,  in  order  to  rescind  a  contract,  in  cases  where  he  is 
privileged  so  to  do.  And,  in  the  first  place,  he  is  ordinarily 
bound  to  return  the  goods  within  a  reasonable  time.  What 
constitutes  reasonable  time,  of  course,  depends  upon  the  cir- 
cumstances of  each  particular  case,  and  cannot  be  reduced  to 
any  precise  rule  ;  but  sufficient  time  is  always  allowed  to  enable 
the  vendee  to  make  a  fair  trial  of  the  article.4  He  must,  how- 
ever, be  careful  not  to  keep  it  for  an  unreasonable  length  of 
time,  or  he  will  lose  all  right  to  rescind  the  contract.5  Thus, 

be  deducted  is  unliquidated.  Riddle  v.  Gage,  37  N.  Hamp.  519 ;  Drew  v. 
Towle,  27  N".  Hamp.  412.  See,  also,  Scudder  v.  Andrews,  2  McLean,  464 ; 
Pierce  v.  Cameron,  7  Rich.  L.  114 ;  Pulsifer  v.  Hotchkiss,  12  Conn.  234 ; 
Andrews  v.  Wheaton,  23  Conn.  112;  Burton  v.  Schermerhorn,  21  Vermont, 
289. 

1  Goodwin  v.  Morse,  9  Metcalf,  278 ;  Hammatt  v.  Emerson,  27  Maine, 
308. 

2  [Aldrich  v.  Stockwell,  9  Allen,  45.] 

3  Goodwin  v.  Morse,  9  Metcalf,  278 ;  Stiles  v.  White,  11  Metcalf,  356 ; 
Tuttle  v.  Brown,  4  Gray,  457  ;  Cothers  v.  Keever,  4  Barr,  168. 

4  [See  Luey  v.  Mouflet,  5  H.  &  N.  229.] 

5  Milner  v.  Tucker,  1  Car.  &  P.  15 ;  Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95 ; 
Lawrence  v.  Knowles,  7  Scott,  381 ;  S.  C.,  5  Bing.  N.  C.  399  ;  Ante,  §  405  ; 
Harnor  v.  Groves,  15  Com.  B.  667  ;  Chapman  v.  Morton,  11  Mees.  &  W. 
534 ;  Parker  v.  Palmer,  4  Barn.  &  Aid.  387 ;  Chitty  on  Contr.  (ed.  1860) 
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where  a  party  kept  and  used  a  chandelier  for  six  months,  he 
was  held  to  be  bound  to  pay  what  it  was  worth,  although  it 
did  not  exactly  correspond  to  his  order.1  So,  also,  where  a 
painting  was  ordered,  to  be  executed  conformably  to  a  speci- 
men, and  the  buyer  did  not  return  it:  it  was  held,  that  he 
should  have  returned  it  if  he  had  intended  to  rescind  the  eo*n- 
tract.2  In  all  cases,  however,  where  the  buyer  is  entitled  to 
rescind  a  contract  of  sale,  an  offer  to  return  is  considered  as 
equivalent  to  a  return,  although  it  be  not  accepted  by  the 
vendor.3 

§  427.  Again,  unless  under  a  special  contract  to  the  contrary, 
neither  party  can  rescind  a  contract,  without  replacing  the  other 
in  the  same  position  in  respect  to  the  goods  as  he  occupied 
before  tlie  delivery  of  the  article,  nor  without  rescinding  in 
toto.*  The  buyer,  therefore,  cannot  rescind  the  contract  with- 

814;  Norton  v.  Young,  3  Greenl.  30;  Veazie  v.  Williams,  3  Story,  C.  C. 
612 ;  Masson  v.  Bovet,  1  Denio,  69 ;  Selway  v.  Fogg,  5  Mees.  &  W.  83 ; 
[Willoughby  v.  Moulton,  47  N.  Hamp.  205  (1866)  ;  Downer  v.  Smith,  32 
Vermont,  1] .  l  Milm-r  v.  Tucker,  1  Car.  &  P.  15. 

2  Grimaldi  v.  White,  4  Esp.  N.  P.  C.  95. 

3  Towers  v.  Barrett,  1  T.  R.  136  ;  Thornton  v.  Wynn,  12  Wheaton,  192  ; 
Coolidge  v.  Brigham,  1  Metcalf,  550 ;  Street  v.  Blay,  2  Barn.  &  Adol.  462. 

4  Ante,  §  412 ;  Towers  v.  Barrett,  1  T.  R.  133 ;  Hunt  v.  Silk,  5  East, 
449 ;  Reed  v.  Blandford,  2  Younge  &  Jerv.  278 ;  Cash  v.  Giles,  3  Car.  & 
P.  407 ;  Street  v.  Blay,  2  Barn.  &  Adol.  456 ;  Percival  v.  Blake,  2  Car.  & 
P.  514 ;  Hopkins  v.  Appleby,  1  Stark.  477 ;  Coolidge  v.  Brigham,  1  Met- 
calf, 550;  Holbrook  v.  Burt,  22  Pick.  546 ;  Conner  v.  Henderson,  15  Mass. 
319;  Perley  v.  Balch,  23  Pick.  283;  Thurston  v.  Blanchard,  22  Pick.  18, 
20 ;  Brinley  v.  Tibbetts,  7  Greenl.  70 ;  Getchell  v.  Chase,  37  N.  Hamp- 110 ; 
Th'ayer  v.  Turner,  8  Metcalf,  550 ;  Blackburn  v.  Smith,  2  Exch.  783,  792 ; 
Fitt  v.  Cassanet,  4  Mann.   &  Gr.  898,  903 ;  Lyon  v.  Bertram,  20  Howard 
(U.  S.),  149  ;  Hammond  v.  Buckmaster,  22  Vermont,  375 ;  Howard  v.  Cad- 
walader,  5  Blackf.  225  ;  Martin  v.  Roberts,  5  Gushing,  126  ;  Dorr  v.  Fisher, 
1  Gushing,  271,  274 ;  Tisdale  v.  Buckmore,  33  Maine,  461 ;  Clark  v.  Baker, 
5  Metcalf,  452.     A  party  having  a  right  to  rescind  an  entire  contract  must 
rescind  it  wholly  or  in  no  part.     Miner  v.  Bradley,  22  Pick.  457  ;  Clark  v, 
Baker,  5  Metcalf,  452;    Voorhees  v.  Earl,  2  Hill  (N.  Y.),  292,  293.     He 
cannot  consider  it  void  to  reclaim  his  property,  and  at  the  same  time  in 
force  to  recover  damages.     Jenkins  v.  Simpson,  14  Maine,  364.     The  con- 
tract cannot  be  rescinded  as  to  one  party  and  remain  in  force  as  to  the 
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out  offering  not  only  to  return  the  goods,  but  to  return  them 
in  as  good  condition  as  when  they  were  sent,  subject  to  the  use 
required  in  order  to  make  proper  trial,  and  as  soon  as  he  knows 
of  their  insufficiency  ;  for  if  he  keep  them  for  an  unreasonable 
length  of  time,  or  if  he  make  improper  use  of  them,  or  if  he 
exercise  any  rights  of  ownership  over  them,  —  as  by  offering 
them  for  sale,  —  he  cannot  rescind  the  contract.1  Thus,  where 
A.,  being  a  soap-boiler,  bought  a  certain  quantity  of  barilla,  and 
used  it  in  eight  successive  boilings,  without  complaint ;  it  was 
held,  that  he  must  pay  the  full  price.2  There  is,  however,  one 
exception  to  this  rule,  which  obtains,  whenever  the  goods  prove 
to  be  utterly  worthless,  in  which  case  the  vendee  is  not  obliged 
to  return,  or  to  offer  to  return.3 

other.  Coolidge  v.  Brigham,  1  Metcalf,  550.  A  party  cannot  rescind  a 
contract  and  at  the  same  time  retain  the  consideration  in  whole  or  in  part, 
which  he  has  received  under  it.  Jennings  t>.  Gage,  13  Illinois,  610;  Cool- 
idge v.  Brigham,  Miner  v.  Bradley,  and  Perley  v.  Balch,  ubi  supra ;  Norton 
v.  Young,  3  Greenl.  30 ;  Cushman  v.  Marshall,  21  Maine,  1£2 ;  Sumner  v. 
Parker,  36  N.  Hamp.  449.  It  is  his  duty  to  restore  what  he  has  received  in 
payment  before  he  can  sustain  an  action  for  the  goods  sold.  Gushing  v. 
Wyman,  38  Maine,  589;  Cookv.  Gilman,  34  N.  Hamp.  556;  Evans  v.  Gale, 
1  Foster  (N.  H.),  240.  It  is  not  competent  for  one  party  to  a  contract  to 
enforce  a  performance  upon  a  refusal  by  the  other  party  to  perform  his  part 
of  it,  and  then  use  the  refusal  as  a  ground  for  rescinding  the  contract.  Allen 
v.  Webb,  4  Foster  (N.  H.),  278;  Luey  v.  Bundy,  9  N.  Hamp.  298.  If  a 
party,  having  once  been  entitled  to  rescind  a  contract,  because  it  has  not 
been  performed  in  a  reasonable  time,  does  any  act  which  amounts  to  an  ad- 
mission of  the  existence  of  the  contract,  he  cannot  afterwards  elect  to  consider 
it  as  void.  Brinley  v.  Tibbets,  7  Greenl.  70. 

1  Towers  v.  Barrett,  1  T.  R.  133 ;  Fisher  v.  Samuda,  1  Camp.  190;  Gron- 
ing  v.  Mendham,  1  Stark.  257 ;  Milner  v.  Tucker,  1  Car.  &  P.  15 ;  Street 
v.  Blay,  2  Barn.  &  Adol.  464;  Okell  v.  Smith,  1  Stark.  107;  Grimaldi  v. 
White,  4  Esp.  N.  P.  C.  95 ;  Parker  v.  Palmer,  4  Barn.  &  Aid.  387  ;  Poulton 
v.  Lattirnore,  9  Barn.  &  Ores.  259 ;  Cash  v.  Giles,  3  Car.  &  P.  407  ;  Thurs- 
ton  v.  Blanchard,   22  Pick.   20;    Kimball  v.  Cunningham,    4  Mass.  502; 
Boorman  v.  Johnson,  12  Wendell,  566;  Sands  v.  Taylor,  5  Johns.  395; 
[Hoadley  v.  House,  32  Vermont,  179] .     But  see  contra,  as  to  the  necessity 
of  returning  goods,  Rutter  v.  Blake,  2  Harr.  &  Johns.  350;  Patteshall  v. 
Tranter,  3  Adol.  &  El.  103 ;  Fielden  v.  Starkin,  1  H.  Black.  17. 

2  Hopkins  v.  Appleby,  1  Stark.  477. 

3  Poulton  v.  Lattimore,  9  Barn.  &  Cres.  259;  Conner  v.  Henderson,  15 
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§  428.  Where  earnest  is  given  on  a  contract  of  sale,  the  old 
rule  was,  that  if  the  buyer  repented  of  his  bargain  he  might 
refuse  to  fulfil  it,  upon  forfeiting  to  the  seller  the  whole  earnest- 
money  deposited.  But  if  the  failure  to  comply  with  the  con- 
tract was  on  the  part  of  the  vendor,  he  was  bound  to  make 
twofold  restitution  to  the  vendee.1  This  rule  does  not  apply 
to  a  part-payment  made  for  goods  bargained  for,  but  only  to 
money  paid  as  earnest,  or  forfeit  money.  The  same  rule  ob- 
tains in  the  Roman  law,  from  which  it  was  probably  copied, 
and  in  the  Civil  Law  of  France.2  If,  however,  the  contract  be 
not  rescinded,  it  is  the  duty  of  the  party  to  return  the  earnests 
money,  or  to  receive  it  as  part-payment,  and  if  it  be  any  thing 
else  than  money  he  is  bound  to  return  it.3  Where  earnest  is 
given,  it  is  said  that  the  vendor  cannot  sell  the  goods  to  another 
without  a  default  in  the  vendee  ;  and,  therefore,  if  the  vendee 
do  not  come  and  take  the  goods,  the  vendor  should  go  and 
request  him ;  and  then,  if  he  do  not  come  and  pay,  and  take 
away  the  goods  in  convenient  time,  the  agreement  is  dissolved, 
and  he  is  at  liberty  to  sell  them  to  any  other  person.4  But, 
unless  the  time  for  payment  be  expressly  made  of  the  essence 
of  the  contract,  the  vendor  has,  in  general,  merely  a  right  of 
lien  till  the  price  is  paid,  and  is  not  entitled  to  rescind  the 
contract  on  non-payment  at  the  day.5 

Mass.  322 ;  Perley  v.  Balch,  23  Pick.  283  ;  Shepherd  v.  Temple,  3  N.  Hamp. 
455  ;  Becker  v.  Vrooman,  13  Johns.  302 ;  Knapp  v.  Lee,  3  Pick.  457  ;  Dick- 
inson v.  Hall,  14  Pick.  217 ;  Donelson  v.  Young,  1  Meigs,  155 ;  Taft  v. 
Wildman,  15  Ohio,  123.  If  the  goods  be  of  any  value  to  the  vendor,  or  if 
their  loss  would  be  any  injury  to  him,  they  must  be  returned,  or  offered  to 
him  by  the  vendee.  Perley  v.  Balch,  23  Pick.  283 ;  Thayer  v.  Turner,  8 
Metcalf,  552.  1  Bracton,  1.  2,  c.  27. 

2  Inst.  1.  3,  tit.  24;  Pothier  de  Vente,  No.  498,  Dig.  18,  1.  35. 

3  Pothier  de  Vente,  No.  507,  Dig.  19,  1.  11,  §  6. 

4  Langfort  v.  Tiler,  1  Salk.  113 ;  Goodall  v.  Skelton,  2  H.  Black.  316 ; 
Hinde  v.  Whitehouse,  7  East,  571 ;  Knight  v.  Hopper,  Skinner,  647  ;  Girard 
v.  Taggart,  5  Serg.  &  Rawle,  19;  Neilu.  Cheves,  1  Bailey  (S.  C.),  537; 
2  Kent,  Conim.  495 ;  Maclean  v.  Dunn,  4  Bing.  722.     But  see  Greaves  v. 
Ashlin,  3  Camp.  426 ;  Dibble  v.  Corbett,  5  Bosworth  (N.  Y.),  202. 

5  Mardndale  v.  Smith,  1  Adol.  &  El.  (N.  S.)  387 ;  Ante,  §  416. 
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CHAPTER  XY. 

OF  THE  REMEDIES  FOR  A  BREACH  OF  THE  CONTRACT  OF  SALE,  AND 
THE  DAMAGES  RECOVERABLE. 

§  429.  THE  next  subject,  which  naturally  suggests  itself  for 
consideration,  is  the  remedies  which  either  party  has  against 
the  other  for  Breach  of  the  Contract  of  sale. 

§  430.  Before  proceeding  to  consider  the  circumstances, 
under  which  either  party  may  sue  the  other,  it  may  be  as 
well  to  state  the  different  actions  usually  employed  by  the 
buyer  and  seller,  —  as  the  rights  of  either  party  to  recover  will 
very  often  depend  solely  upon  the  form  of  action  which  is 
brought.  Where  the  party  complaining  has  a  property  in  the 
goods,  as  well  as  a  remedy  against  the  person,  —  &jus  in  rem 
as  well  as  a  jus  in  personam,  —  he  may  maintain  trover  which 
is  founded  upon  a  wrongful  conversion,  either  actual  or  pre- 
sumptive, by  the  party  in  possession,  and  the  object  of  which 
is  to  recover  damages  for  the  conversion  of  the  goods ;  or  he 
may  sue  the  other  in  assumpsit  for  damages  occasioned  by  the 
breach  of  contract.  If  he  only  have  a  remedy  against  the  per- 
son, and  no  property  in  the  goods,  his  action  must  be  assump- 
sit, which  is  founded  upon  the  promise  of  the  other.  The 
question  by  which  the  right  to  bring  either  action  is  tested,  — 
is,  whether  the  title  to  the  property  has  been  transferred  or 
not.  If  it  be  not  transferred,  assumpsit  is  the  only  remedy  ;  if 
it  be  transferred,  either  trover  or  assumpsit  may  be  brought. 

§  431.  The  remedy  of  each  party  may  be  by  an  action  of 
indebitatus  assumpsit^  which  is  a  form  by  which  indebtment  is 
alleged  in  general  terms  ;  or  by  a  special  action  of  assumpsit 
in  which  the  declaration  is  upon  the  special  terms  of  the  con- 
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tract.  So  long  as  the  contract  remains  open  and  uiirescinded, 
the  purchaser  can  only  declare  specially  thereon  for  damages  ; 
but  if  the  contract  be  rescinded,  he  may  bring  an  action  for 
money  had  and  received,  to  recover  the  price,  if  it  be  paid.1 
In  an  action,  therefore,  for  a  breach  of  warranty  to  recover  the 
price  after  the  goods  have  been  returned,  the  general  form  of 
indebitatus  assumpsit  is  sufficient ;  but,  if  the  vendee  still  re- 
tain the  goods,  he  must  declare  specially  on  the  warranty.2 

§  432.  Again,  where  there  has  been  fraud  or  misrepresen- 
tation going  to  the  foundation  of  the  whole  contract, — or  a 
total  failure  of  title,  or  of  value,  —  or,  indeed,  wherever  there 
has  been  any  nonfeasance,  misfeasance,  or  malfeasance,  by 
which  injury  is  occasioned  to  either  party,  —  he  may  bring  an 
action  on  the  case  therefor.3  Case  is,  however,  an  improper 
action,  unless  the  injury  complained  of  go  to  the  whole  con- 
tract, for  as  the  plea  is  the  general  issue,  the  plaintiff  is  put 
upon  proof  of  the  whole  of  the  allegations  in  his  declaration, 
and  the  defendant  is  at  liberty  to  avail  himself  of  any  matter 
of  defence  at  the  trial.4 

§  433.  The  ordinary  remedy  of  the  seller  in  sales  for  cash, 
is  by  the  general  form  of  indebitatus  assumpsit  for  goods  sold 
and  delivered  in  cases  where  an  actual  delivery  has  been 
made ;  or  for  goods  bargained  and  sold,  when  the  seller  re- 
tains the  goods,  but  is  ready  to  deliver  them  on  payment ; 5  or 

1  Towers  v.  Barrett,  1  T.  R.  133 ;  Gompertz  v.  Denton,  1  Car.  &P.  207 ; 
Western  v.  Downes,  Doug.  124;  S.  C.,  Cowp.  818;  Thornton  v.  Wynn,  12 
Wheaton,   183;  Payne  v.  Whale,  7  East,  274;  Street  v.  Blay,  2  Barn.  & 
Adol.  462  ;  Power  v.  Wells,  Doug.  24 ;  Connor  v.  Henderson,  15  Mass.  319  ; 
Kimball  v.  Cunningham,  4  Mass.   502 ;    Gordon  v.   Martin,    Fitzg.    302 ; 
Mussen  v.  Price,  4  East,  147 ;  Lyons  v.  Barnes,  2  Stark.  39. 

2  Ibid. ;  Waddington  v.  Oliver,  2  Bos.  &  Pul.  N.  R.  61 ;  Towers  v.  Bar- 
rett, 1  T.  R.  133 ;  Street  v.  Blay,  2  Barn.  &  Adol.  462. 

3  Hawkins  v.  Appleby,  2  Sandf.  (S.  C.)  421. 

4  1  Chitty  on  Plead.  147 ;  Horncastle  v.  Moat,  1  Car.  &  P.  166 ;  Ayer  v. 
Bartlett,  9  Pick.  160;  Salem  India  Rubber  Co.  v.  Adams,  23  Pick.  256; 
Williamson  v.  Alison,  2  East,  451 ;  Chandelor  v.  Lopus,  Cro.  Jac.  4. 

5  Atkinson  v.  Bell,  8  Barn.  &  Cres.  277 ;  Alexander  v.  Gardner,  1  Scott, 
281,  630;  S.  C.,  1  Bing.  N.  C.  671;  Wetherby  v.  Barnham,  5  Car.  &  P. 
228. 
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where  there  has  not  been  a  delivery  of  the  goods,  nor  any  act 
equivalent  thereto,  and  the  property  in  the  goods  has  not  be- 
come vested  in  the  vendee,  he  should  be  sued  specially  for  not 
accepting  them.1  But,  if  no  sale  have  actually  taken  place, 
—  as,  where  a  commodity  has  been  ordered,  but  never  specifi- 
cally adopted  by  the  orderer,  there  must  be  a  special  declara- 
tion on  the  contract  against  him  for  refusing  to  comply  with 
the  contract.2 

§  434.  If  the  sale  be  not  for  cash,  but  credit  be  either  given 
absolutely  for  a  certain  period,  or  with  the  intermediate  nego- 
tiable security  of  a  promissory  note  or  bill  of  exchange,  the 
seller  cannot  bring  his  action  against  the  purchaser,  until  the 
period  of  credit  has  expired,  or  until  the  note  or  bill  has  arrived 
at  maturity.3  [But  if  the  vendee  agree  to  give  security  for  the 
price,  but  takes  away  the  goods  without  giving  such  security, 
an  action  will  lie  for  the  price,  before  the  term  of  credit 
expires.]  4  So,  also,  if  credit  be  given  for  a  certain  time,  after 
which  a  note  is  to  be  given  for  a  still  further  time,  —  as  if 
goods  be  sold  to  be  paid  for  in  two  months,  by  a  bill  at  two 
months,  the  seller  is  bound  to  wait  until  the  expiration  of  the 
four  months  before  he  can  bring  indebitatus  assumpsit.^  But 

1  See  Elliott  v.  Heginbothara,  2  Car.  &  Kir.  545  ;  Alexander  v.  Gardner, 
1  Scott,  630,  640;  Messer  y.  Woodman,  2  Foster  (N.  H.),  172;    Hart  v. 
Tyler,  15  Pick.  171. 

2  Atkinson  v.  Bell,  8  Barn.  &  Ores.  277 ;  Alexander  v.  Gardner,  1  Scott, 
281,  630;  S.  C.,  1  Bing.  N.  C.  671 ;  Wetherby  v.  Barnham,  5  Car.  &  P. 
228. 

3  Ferguson  v.  Carrington,  9  Barn.  &  Cres.  59 ;  Read  v.  Hutchinson,  3 
Camp.  352 ;  De  Symons  v.  Minchwich,  1  Esp.  430.     See  post,  §  441,  442, 
443.  4  [Rice  v.  Andrews,  32  Vermont,  691.] 

5  Mussen  v.  Price,  4  East,  147  ;  Miller  v.  Shawe,  cited  4  East,  149 ;  Dut- 
ton  v.  Solomonson,  3  Bos.  &  Pul.  580 ;  Helps  v.  Winterbottom,  2  Barn.  & 
Adol.  431;  Strutt  v.  Smith,  1  Cromp.,  M.  &  Ros.  312;  Price  v.  Nixon,  5 
Taunt.  338.  The  terms  of  credit  agreed  upon  must  be  regarded  in  bringing 
an  action  for  the  price,  even  although  the  buyer  be  already  partially  in  de- 
fault. Thus,  if  goods  be  sold  upon  the  terms,  that  one-half  the  price  shall  be 
paid  down,  and  the  other  in  three  months  ;  the  seller  cannot  sue  for  the  latter 
half  until  the  expiration  of  the  three  months,  although  part  of  the  former  half 
be  unpaid.  Day  v.  Picton,  10  Barn.  &  Cres.  120. 

34 
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he  can  bring  a  special  action  for  damages,  upon  the  failure  of 
the  vendee  to  give  the  bill  or  note  after  the  expiration  of  two 
months.1  So,  also,  although  credit  be  given,  the  seller  may 
disaffirm  the  contract,  on  the  ground  of  fraud,  and  bring 
trover.2  But  he  cannot  bring  assumpsit,  because  he  thereby 
affirms  the  contract  by  which  credit  is  given.3 

§  435.  We  now  come  to  the  consideration  of  the  particular 
circumstances  which  authorize  either  party  to  bring  his  action, 
and  to  the  remedies  which  are  appropriate  for  breaches  of 
the  contract,  at  its  different  stages,  from  inception  to  com- 
pletion. 

§  436.  And  first,  as  to  the  remedies  of  the  seller  against  the 
buyer.  If,  after  the  bargain  has  been  completely  closed,  so  as 
to  pass  the  title  to  the  vendee,  and  the  vendor  is  ready  to  de- 
liver the  goods  according  to  the  agreement,  the  vendee  neglect 
or  refuse  to  take  them,  at  the  place  and  within  the  time  ap- 
pointed by  the  contract,  —  or,  in  case  no  time  or  place  be 
appointed  —  within  reasonable  time,  and  at  the  place  where 
they  were  bought,  or  some  reasonable  place,  —  the  vendor 
may  recover  the  price  in  an  action  for  goods  bargained  and 
sold ;  or,  if  no  price  be  fixed,  he  may  recover  their  market 
value  at  the  time  and  place  of  delivery.4  So,  also,  he  may, 
under  such  circumstances,  resell  the  goods  at  auction,  after 
giving  due  notice  to  the  buyer  of  his  intention ; 5  and  in  a 

1  Mussen  v.  Price,  4  East,  147.    [And  the  circumstances  may  be  sufficient 
to  show  an  understanding  that  an  action  would  lie  for  goods  sold,  if  the  ven- 
dee refused  to  give  the  bill  according  to  the  contract.     Rugg  v.  Weir,  16 

*  C.  B.  (N.  S.)  471,  explaining  Mussen  v.  Price,  Paul  v.  Dod,  2  C.  B.  800, 
and  other  cases.] 

2  Ferguson  v.  Carrington,  9  Barn.  &  Ores.  59;  Read  v.  Hutchinson,  3 
Camp.  352.     See  post,  §  442.  3  Ibid. 

4  Maclean  v.  Dunn,  4  Bing.  728;  Langfort  v.  Tiler,  1  Salk.  112;  Sands 
v.  Taylor,  5  Johns.  395 ;  Adams  v.  Mirick,  cited  in  5  Serg.  &  Rawle,  32 ;  2 
Kent,   Comm.  505;    Boulter  v.   Arnott,  3  Tyrw.  267;  S.  C.,  1  Cromp.  & 
Mees.  333  ;  Gregory  v.  McDowel,  8  Wendell,  435  ;  Dey  v.  Dox,  9  Wendell, 
129. 

5  [And  many  authorities  hold  he  is  not  bound  to  give  any  notice  to  the 
vendee  of  the  time  and  place  of  sale,  although  he  may  be  of  his  general  in- 
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special  action  for  damages  he  may  recover  the  difference  be- 
tween the  contract  price  and  the  net  proceeds  of  the  second 
sale ;  and,  in  the  absence  of  any  agreement  as  to  price,  he 
may  recover  the  difference  between  the  net  proceeds  and  the 
market  value  of  the  goods,  at  the  time  of  the  completion  of 
the  contract,  which  will,  ordinarily,  be  when  they  are  de- 
livered.1 So,  also,  he  may  recover  compensation  for  any 
additional  expense,  or  injury,  or  loss,  occasioned  by  the  non- 
performance  of  the  contract,  —  as,  if  he  be  obliged  to  re-store 
the  goods,  or  if  he  be  forced  to  give  them  place  in  his  ware- 
house to  the  exclusion  of  other  goods.  And,  indeed,  when- 
ever he  gives  notice  to  the  vendee,  he  may  recover  warehouse 
rent  for  the  storage  of  the  goods,  during  such  time  as  would 
be  reasonably  required  to  enable  him  to  resell  to  advantage, 
—  but  for  no  longer  time.2  [But  such  resale  does  not  rescind 
the  contract  so  that  the  buyer  could  recover  back  any  part- 
payment  made  for  the  goods,  or  resist  paying  any  balance 
due.3] 

§  436  a.  There  is  no  necessity  that  the  resale  by  the  vendee 
should  be  made  by  auction,  or  in  any  particular  mode.     All 

tention  to  sell.  See  Rosenbaums  v.  Weeden,  18  Gratt.  785  (1868);  Red- 
mond v.  Smock,  28  Ind.  365  (1867)  ;  Saladin  v.  Mitchell,  45  Illinois,  80 
(1867).] 

1  Boulter  v.  Arnott,  3  Tyrw.  267 ;  S.  C.,  1  Cromp.  &  Mees.  333 ;  Boor- 
man  v.  Nash,  9  Barn.  &  Cres.  145  ;  Maclean  v.  Dunn,  4  Bing.  728 ;  Hage- 
dorn  v.  Laing,  6  Taunt.   162;    Crooks  v.  Moore,    1  Sandf.  S.  C.,  297; 
[Springer  v.  Berry,  47  Maine,  331].     The  usage,  on  the  neglect  or  refusal 
of  the  buyer  to  come  in  a  reasonable  time,  after  notice,  and  pay  for  and  take 
the  goods,  is  for  the  vendor  to  sell  the  same  at  auction,  and  to  hold  the 
buyer  responsible  for  the  deficiency  in  the  amount  of  sales.    Sands  v.  Taylor, 
5  Johns.  395 ;  Adams  v.  Mirick,  cited  in  5  Serg.  &  R.  32 ;  Girard  v.  Tag- 
gart,  5  Serg.  &  R.  19 ;  M'Combs  v.  M'Kennan,  2  Watts  &  S.  216 ;  Lamkin 
v.  Crawford,  8  Alabama  (K  S.),  153;  Chitty  on  Contr.  (ed.  1860)  453, 
454;  Eastman,  J.,  in  Warren  v.  Buckminster,  4  Foster  (N.  H.),    344; 
[Pollen  v.  Le  Roy,  30  N.  Y.  558  (1863)]. 

2  Chesterman  v.  Lamb,  2  Adol.  &  El.  129;  S.  C.,  4  Nev.  &  Man.  195; 
M1Kenzie  v.  Hancock,  Ry.  &  Mood.  436 ;  1  Selwyn's  Nisi  Prius,  657,  tit. 
Deceit,  I.  2. 

3  [Page  v.  Cowasgee,  Law  Rep.  1  P.  C.  127  (1866).] 
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that  is  required  of  him  is,  that  he  shall  dispose  of  the  goods 
on  the  resale  in  good  faith,  and  in  the  mode  best  calculated  to- 
produce  their  value.1 

§  437.  In  respect  to  the  seller's  right  to  resell,  it  makes  no 
difference  whether  the  goods  be  of  a  perishable  nature  or  not, 
since  the  market  value  is  liable  to  diminution,  and  this  would, 
in  a  measure,  produce  the  same  result  as  if  the  goods  should 
deteriorate.2  But  if  the  vendor  do  resell,  he  should  bring  a 
special  action  for  damages  on  the  contract,  and  should  not 
sue  on  the  general  count  for  goods  sold  and  delivered.3 

§  438.  When  the  property  of  the  goods  has  not  vested  in 
the  vendee,  and  he  refuses  to  take  them,  the  vendor  may,  by 
a  special  action  on  the  contract,  recover  the  difference  be- 
tween the  contract  price  and  the  market  value  of  the  goods, 
at  the  time  and  place,  when  and  where  the  contract  was 
broken.4  This  rule  applies  to  cases  where  a  person  contracts 
to  supply  goods  to  order,  to  be  delivered  at  a  future  day,  at 
a  certain  price,  and  before  the  arrival  of  such  day  the  buyer 
becomes  bankrupt,  —  or  where  the  goods  are  in  the  process  of 
carriage  by  an  agent  solely  of  the  vendor,  and  are  stopped  by 
him  before  delivery. 

§  439.  If  the  goods  delivered  by  the  vendor  do  not  corre- 
spond to  his  agreement,  but  are  retained  by  the  vendee,  the 
vendor  can  only  recover  the  actual  worth  of  the  article  at  the 
time  and  place  of  delivery,  in  an  action  for  goods  sold  and 
delivered,  —  although  a  contract  price  have  been  fixed.5  So, 

1  Crooks  v.  Moore,  1  Sandf.  (S.   C.)   297 ;  Appleton  v.  Hogan,  9  B. 
Monroe,  69  ;  Conway  v.  Bush,  4  Barbour,  564;  Bogartv.  O'Regan,  1  E.  D. 
Smith  (N.  Y.),  590;   [Pollen  v.  Le  Roy,  30  N.  Y.  558  (1863),  overruling 
McEachron  v.  Randies,  34  Barbour,  301] . 

2  Maclean  v.  Dunn,  4  Bing.  728.  3  Ibid. 

4  1  Chitty,  Plead.  (6th  ed.)  347  ;  Philpotts  v.  Evans,  5  Mees.  &  W.  475  ; 
Boorman  v.  Nash,  9  Barn.  &  Ores.  145 ;  Leigh  v.  Patterson,  8  Taunt.  540; 
Gainsford  v.  Carroll,  2  Barn.  &  Cres.  624;  Gregory  v.  McDowell,  8  Wen- 
dell, 435 ;  Dey  v.  Dox,  9  Wendell,  129 ;  Barrow  v.  Arnaud,  8  Q.  B.  595, 
610;  Chitty  on  Contr.  (ed.  1860)  983. 

8  Street  v.  Blay,  3  Barn.  &  Adol.  456  ;  Poulton  v.  Lattimore,  9  Barn.  & 
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also,  if  the  contract  [originally]  be  entire,  and  the  seller 
deliver  only  a  part  of  the  goods  bargained  for,  and  the  vendee 
retain  such  part,  the  vendor  may  recover  the  value  of  the  part 
retained,  in  an  action  for  goods  sold  and  delivered.1  And  so, 
if  goods  of  a  particular  'quality  are  ordered,  but  the  goods  sup- 
plied are  not  of  that  quality,  and  the  vendee  instead  of  re- 
turning the  whole,  retain  part  of  such  goods,  he  is  liable  for 
the  price  of  the  part  so  retained.2  So,  the  common  count  for 

Cres.  265 ;  Okell  v.  Smith,  1  Stark.  107 ;  Cousin  v.  Paddon,  1  Gale,  305 ; 
Chapel  v.  Hicks,  2  Cromp.  &  Mees.  214;  S.  C.,  4  Tyrw.  43;  Grounsell  v. 
Lamb,  1  Mees.  &  W.  352 ;  Waring  v.  Mason,  18  Wendell,  425 ;  Havelock 
v.  Geddes,  10  East,  564  ;  Baillie  v.  Kell,  6  Scott,  379  ;  S.  C.,  4  Bing.  N.  C. 
638;  Miller  v.  Smith,  1  Mason,  437;  Wilde,  J.,  in  Snow  v.  Ware,  13  Met- 
calf,  49 ;  Read  v.  Rann,  10  Barn.  &  Cres.  441 ;  Hart  v.  Mills,  15  Mees.  & 
W.  85.  The  right  of  recovery  in  such  a  case  depends  upon  a  new  contract 
to  be  implied  from  the  defendant's  acceptance  or  assent.  Newman  v.  Mc- 
Gregor, 5  Ohio,  349  ;  Harris  v.  Ligget,  1  Watts  &  S.  301,  306.  In  Shields 
v.  Pettee,  2  Sandf.  (S.  C.)  262,  it  appeared  that  the  defendants  had  pur- 
chased of  the  plaintiffs  a  certain  quantity  of  pig-iron,  No.  1,  to  arrive  in  the 
ship  Siddons.  The  iron  which  was  brought  in  the  ship  was  not  of  that 
quality,  and,  upon  this  ground,  the  defendants,  after  having  received  apart, 
refused  to  receive  the  remainder,  or  to  pay  the  contract  price  for  the  part 
already  delivered.  In  the  mean  time  the  price  had  risen  in  the  market,  so 
that  iron  of  the  quality  delivered  was  worth  two  or  three  dollars  per  ton  more 
than  the  price  agreed.  The  plaintiffs  sought  to  recover  for  the  iron  that 
had  been  delivered.  Oakley,  C.  J.,  said:  "Assuming  the  contract  to  be 
obligatory,  the  defendants,  on  finding  the  iron  they  were  receiving  was  not 
No.  1,  were  at  liberty  to  continue  to  receive  it  as  a  fulfilment  of  their  pur- 
chase, or  they  could  have  repudiated  the  delivery  and  brought  their  action 
for  damages.  But  they  could  not  do  both.  They  had  no  right  to  receive  a 
part  of  the  goods,  retain  such  part,  and  refuse  to  receive  the  residue."  And 
it  was  decided  that  the  defendants  could  not  claim  damages  for  the  non- 
fulfilment  of  the  contract  by  the  plaintiffs,  but  that  they  were  bound  to  pay 
the  market  price  of  the  iron  delivered. 

1  Roberts  v.  Beatty,  2  Penn.  63  ;  Oxendale  v.  Wetherell,  9  Barn.  &  Cres. 
386  ;  Mavor  v.  Pyne,  3  Bing.  285  ;  Shipton  v.  Casson,  5  Barn.  &Cres.  378  ; 
Bragg  v.  Cole,  6  Moore,  114;  Bowker  v.  Hoyt,  18  Pick.  555;  Wilkins  v. 
Stevens,  8  Vermont,  214.  But  a  different  doctrine  seems  to  prevail  in  New 
York.  See  Champlin  v.  Rowley,  18  Wendell,  187 ;  Mead  v.  Degolyer,  16 
Wendell,  632  ;  McKnight  v.  Dunlop,  4  Barbour,  36  ;  Paige  v.  Ott,  5  Denio, 
406;  Oakley  v.  Morton,  IKernan,  25;  2  Kent,  Comm.  509,  note.  [See, 
however,  Pattridge  v.  Gildermeiski,  Keyes,  99  (1863).] 

9  Hart  v.  Mills,  15  Mees.  &  W.  85 ;  Wright  v.  Barnes,  14  Conn.  518 ; 
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goods  sold  and  delivered  will  suffice,  where  goods,  delivered 
on  the  terms  of  being  returned  if  not  approved,  or  on  sale  or 
return,  are  retained  an  unreasonable  time,1  or  after  a  specified 
period.2 

§  440.  In  the  next  place,  if  the  vendee  receive  the  goods, 
but  refuse  to  pay  for  them,  the  vendor  may,  if  the  title  to  the 
property  be  not  absolutely  transferred,  maintain  an  action  of 
trover  or  replevin  for  them.  Thus,  if  the  sale  be  made  on 
condition,  that  unless  the  goods  are  paid  for,  or  unless  some 
act  be  performed  by  the  buyer  by  a  certain  day,  no  property 
therein  shall  pass,  —  upon  the  lapse  of  the  time,  the  seller  can 
reclaim  the  goods  and  maintain  an  action  of  trover  for  the 
conversion  of  them,  or  he  may  obtain  the  goods  themselves  in 
an  action  of  replevin. 

§  441.  If  the  title  be  passed  to  the  vendee,  and  he  accepts 
the  goods,  but  refuses  to  pay  for  them,  according  to  the  terms 
of  his  agreement,  the  remedy  of  the  seller  is  by  an  action  for 
goods  sold  and  delivered,  or  by  a  special  action  on  the  contract, 
by  which  he  can  recover  the  actual  price  agreed.3  The  dam- 
ages recoverable  by  the  vendor  in  this  position  of  the  parties, 
are  the  same  as  if  the  vendee  refuses  to  receive  the  goods ; 
but  the  remedy  must  be  either  by  a  special  action  to  recover 
the  contract  price,  or  by  an  action  for  goods  sold  and  deliv- 
ered, to  recover  the  worth  of  the  goods,  and  not  by  an  action 
for  goods  bargained  and  sold.4 

§  442.  Where  credit  has  been  given  for  a  certain  time,  the 
vendor  may,  after  the  expiration  of  such  time,  but  not  before, 

Shields  v.  Pettee,  2  Sandf.  S.  C.,  262.  A  new  contract  arises  in  respect 
to  the  portion  kept.  Hart  v.  Mills,  supra. 

1  Moss  v.  Sweet,  16  Com.  B.  493. 

2  See  Cannan  v.  Fowler,  14  Com.  B.  181 ;  Harrison  v.  Allen,  1  Car.  & 
P.  235 ;  Chitty  on  Contr.  (ed.  1860)  466. 

3  Hoadley  v.  McLean,   10  Bing.  512;   S.  C.,  4  Moore  &  Scott,  340; 
Bluett  v.  Osborne,  1  Stark.  384 ;  Clunnez  v.  Pezzy,  1  Camp.  8 ;  Baston  v. 
Butter,  7  East,  483;  Harrison  v.  Allen,  2  Bing.  4;    S.  C.,  1  Car.   &  P. 
235 ;  Bailey  v.  Gouldsmith,  Peake,  56 ;  Farnsworth  u.  Sarrard,  1  Camp.  36. 

4  Hoadley  v.  McLean,  10  Bing.  512. 
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bring  an  action  of  indebitatus  assumpsit,  to  recover  the  price 
and  interest  thereon  from  the  time  it  was  payable.1  So,  also, 
if  a  bill  of  exchange  or  a  promissory  note  be  taken  by  the  ven- 
dor, so  long  as  the  bill  or  note  is  current,  an  action  for  the 
price  is  not  maintainable,  unless  in  cases  of  fraud,  when  the 
form  of  the  action  should  be  trover.2  Nor  does  it  make  any 
difference  in  this  respect,  that  the  vendor  have  lost  the  bill, 
provided  it  be  indorsed  so  as  to  render  it  negotiable ;  for  the 
vendee  may,  nevertheless,  be  liable  on  it  in  the  hands  of 
the  finder.3  But  if  it  be  not  rendered  negotiable,  the  loss 
of  the  bill  will  not  prevent  the  vendor,  on  the  expiration  of  the 
credit,  from  suing  the  vendee  for  its  amount.4 

§  443.  Again,  after  the  time  of  credit  given  by  the  bill  or 
note  has  expired,  the  vendor  may,  upon  the  default  of  ihe 
vendee  to  pay  it,  recover  the  amount  thereof,  together  with 
interest  from  the  time  when  it  was  payable.5  If  the  vendor 
be  induced  to  take  the  promissory  note  of  a  third  person,  as 
payment,  through  a  fraudulent  representation  by  the  vendee 
of  the  solvency  of  such  person,  the  note  may  be  treated  as 
void,  and  an  action  for  goods  sold  and  delivered  be  brought  to 
recover  the  sum  therein  stated  as  the  price.6 

§  444.  If,  by  the  terms  of  the  contract,  the  goods  are  to  be 
paid  for  by  a  bill  of  exchange,  or  promissory  note,  and  the 

1  Swancott  v.  Westgarth,  4  East,  75  ;  Hall  v.  Odber,  11  East,  118 ;  Brook-e 
v.  White,  1  Bos.  &  Pul.  N.  R.  330;  Helps  v.  Winter-bottom,  2  Barn.  & 
Adol,  401;  Farr  v.  Ward,  3  Mees.  &  W.  25;  Fry  v.  Hill,  7  Taunt.  397; 
Owenson  v.  Morse,  7  T.  R.  64. 

2  Kearslake  v.  Morgan,  5  T.  R.  513 ;  Champion  v.  Terry,  3  Ball  &  Beat. 
295;  Thomas  v.  Heathorn,  2  Barn.  &  Cres.  477;  3.  C.,  3  Dowl.  &  Ryl. 
647 ;    Hansard  v.  Robinson,  7  Barn.  &  Cres.   90 ;  Hoskins  v.  Duprey,  9 
East,  498 ;  Ferguson  v.  Carrington,  9  Barn.  &  Cres.  59 ;  Dutton  v.  Solo- 
monson,  3  Bos.  &  Pul.  582  ;  Post,  §  447  ;  Ante,  §  434. 

3  Champion  v.  Terry,  3  Ball  &  Beat.  295 ;  Hansard  v*  Robinson,  7  Barn. 
&  Cres.  90. 

4  Roll  v.  Wilson,  12  Moore,  510;  S.  C.,  4  Bing.  273;  Loag  ».  Bailee,  2 
Camp.  214. 

5  Farr  v.  Ward,  3  Mees.  &  W.  26  ;  Heron  v.  Granger,  5  Esp.  269. 
•  Pierce  «.  Drake,  15  Johns.  475;  Wilson  v.  Force,  >6  Johns.  110. 
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vendee  refuse  to  give  either  ;  or  if  the  drawee  refuse  to  accept 
a  bill  of  exchange,  when  given,  the  seller  cannot  sue  directly 
for  the  price,  so  long  as  the  bill  or  note  is  not  due  and  dis- 
honored ;  but  he  must  bring  a  special  action  against  the  ven- 
dee for  this  breach  of  contract.1 

§  444  a.  But  where  payment  and  delivery  are  concurrent 
acts,  if  the  vendee  refuse  to  pay,  according  to  the  terms  of  the 
contract,  when  the  offer  of  the  goods  is  made,  the  property 
does  not  vest  in  him,  and  he  has  no  right  to  retain  them,  and 
therefore  the  vendor  may  bring  an  action  of  replevin  against 
him.  Thus,  where  upon  a  sale  of  merchandise  for  cash  to  be 
paid  for  on  delivery,  the  vendee  offered  the  vendor's  servant  a 
note  of  the  vendor's,  which  had  become  payable,  for  nearly 
the  amount,  and  cash  for  the  residue,  and  upon  the  vendor's 
declining  to  receive  such  payment,  the  vendee  refused  to  sur- 
render the  goods,  it  was  held  that  no  title  passed,  and  that  the 
vendor  could  maintain  replevin.2  And  where  goods  are  sold 
to  be  paid  for  by  a  bill  or  note  payable  at  a  future  day,  and 
such  bill  or  note  is  not  delivered  according  to  the  terms  of  the 
sale,  the  vendor  may  sue  immediately  for  a  breach  of  the 
special  agreement,  and  recover  as  damages  the  value  of 
the  goods,  allowing  rebate  of  interest  during  the  stipulated 
credit.3  But  assumpsit  on  the  common  count  will  not  lie,  until 
the  credit  has  expired.4  Yet,  if  the  note  is  to  be  given  at  six 
months,  and  the  goods  are  delivered  and  no  demand  is  made 
for  two  months  after  the  sale,  the  condition  will  be  deemed  to 
be  waived.5 

1  Mussen  v.  Price,  4  East,  147 ;    Button  v.  Solomonson,  3  Bos.  &  Pul. 
582 ;  Eng.  Law  Mag.  Vol.  6,  p.  125 ;  Ferguson  v.  Carrington,  9  Barn.  & 
Ores.  59.     But  see  Hickling  v.  Hardy,  1  Moore,  61 ;  S.  C.,  7  Taunt.  312  ; 
Eddy  v.  Stafford,  18  Vermont,  235. 

2  Levin  v.  Smith,  1  Denio,  571 ;  Powell  v.  Bradlee,  9  Gill  &  Johns.  220. 
See,  also,  Maxwell  v.  Briggs,  17  Vermont,  176;  Luey  v.  Bundy,  9  N. 
Hamp.  298. 

3  Hanna  v.  Mills,  21  Wendell,  90.     See  ante,  §  434 ;  Post,  §  979. 

4  Ibid. 

5  Hennequin  v.  Sands,  25  Wendell,  640. 
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§  445.  If  the  goods  are  to  be  paid  for,  partly  in  money,  and 
partly  in  goods,  and  the  vendee  deliver  neither  the  goods  nor 
the  money,  the  vendor  must  declare  specially  on  the  contract. 
But  if  the  goods  be  delivered  to  him  in  part-payment,  the 
money  may  be  recovered  under  the  common  count  for  goods 
sold  and  delivered.1  Where  goods  are  sold  and  delivered  by 
the  vendor  to  be  paid  for  in  other  goods  by  the  purchaser,  and 
the  latter  are  delivered,  but  payment  for  them  is  enforced  in 
money,  it  has  been  held,  that  the  vendor  may  treat  the  con- 
tract as  rescinded,  and  recover  for  the  goods  so  sold  and  de- 
livered in  money.2 

§  445  a.  Where  a  person  acquires  possession  of  property 
under  a  contract  of  sale,  by  means  of  false  and  fraudulent  rep- 
resentations in  respect  to  his  solvency  and  means  of  paying 
therefor,  or  other  material  circumstances  affecting  the  con- 
tract, he  acquires  no  right  either  of  property  or  of  possession  ; 
and  the  vendor  may  retake  the  property,  using  no  more  force 
than  is  necessary  for  that  purpose  ;  and  if  he  be  resisted  by 
the  vendee,  he  may  still  use  such  force  as  is  necessary  ; 3  or 
the  vendor  may  recover  the  goods  in  an  action  of  replevin,  or 
he  may  maintain  trover  for  them  without  any  previous  de- 
mand,4 unless  they  hava  passed  to  a  third  person  holding  them 
bond  fide  for  a  valuable  consideration,  without  notice.5  And 
where  a  person  makes  a  fraudulent  purchase  of  goods,  and 
gives  his  acceptance  therefor,  and  deposits  them  with  a  third 
person,  it  is  not  necessary  that  a  tender  should  first  be  made 
in  order  to  enable  the  seller  to  retake  the  goods.6  If  the  fraudu- 

1  Sheldon  v.  Cox,  3  Barn.  &  Cres.  420;  S.  C.,  5  Dowl.  &  Ryl.  277. 
8  Brown  v.  Mahurin,  39  N.  Hamp.  156  ;  Drew  v.  Claggett,  39  N.  Hamp. 
431. 

3  Hodgenden  v.  Hubbard,  18  Vermont,  504 ;  Johnson  v.  Peck,  1  Woodb. 
&  Min.  C.  C.  334. 

4  Thurston  v.  Blanchard,  22  Pick.  18 ;  Bussing  v.  Rice,  2  Gushing,  48  ; 
Ayers  v.  Hewett,  1  Appleton,  281 ;  Buffington  v.  Gerrish,  15  Mass.  156 ; 
[Wiggin  v.  Day,  9  Gray,  97]. 

5  Johnson  v.  Peck,  1  Woodb.  &  Min.  C.  C.  334;  Hoffman  v.  Noble,  6 
Metcalf,  74;  Ante,  §  200,  387.  6  Nellis  v.  Bradley,  1  Sandf.  560. 
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lent  vendee,  in  such  a  case,  has  given  his  own  negotiable  note 
for  the  price  of  the  goods,  and  the  note  has  not  been  negotiated, 
but  remains  in  the  hands  of  the  vendor  and  is  produced  by  him 
at  the  trial  to  be  surrendered  to  the  vendee,  the  want  of  a  pre- 
vious tender  of  the  note  to  the  vendee  will  not  defeat  an  action 
of  trover  for  the  goods  by  the  vendor.1 

§  446.  Where  goods  have  been  obtained  through  the  fraud 
or  misrepresentation  of  the  vendee,  the  vendor  may  either 
affirm  the  sale,  or  rescind  it  and  reclaim  the  goods.  [And  if 
he  rescinds,  he  may  lawfully  enter  the  premises  of  the  vendee 
and  peaceably  take  the  goods,  without  being  liable  in  trespass, 
therefor;  certainly  if  not  forbidden  by  the  vendee.2]  If  he 
elect  to  rescind,  he  must,  as  we  have  seen,  do  so  within  a  rea- 
sonable time,  and  must  take  care  to  do  nothing  affirmatory  of 
the  contract,  or  his  right  to  rescind  will  be  lost.3  And,  in 
such  case,  he  should  sue  in  trover  or  replevin  for  the  goods, 
treating  the  whole  contract  as  utterly  nullified  by  the  fraud  ; 
and  he  should  be  careful  not  to  bring  his  action  in  assumpsit, 
since,  as  the  foundation  of  this  action  is  the  promise  of  the 
vendee,  the  contract  is  thereby  directly  affirmed,  and  his  rights 
will  depend  on  the  contract  solely.4  And  where  a  third  party 
fraudulently  procures  a  sale  to  be  made  to  an  insolvent  or  in- 
competent person,  and  afterwards  becomes  possessed  of  the 
goods,  indeUtatus  assumpsit  will  lie  against  him  to  recover  the 

1  Thurston  v.  Blanchard,  22  Pick.  18 ;  [Nichols  v.  Michael,  23  N.  Y. 
264  (1861).     And  see  Ladd  v.  Moore,  3  Sandf.  589]. 

2  [Wheelden  v.  Lowell,  50  Maine,  499  (1862).     See,  also,  Patrick  v. 
Colerick,  3  M.  &  W.  483 ;  Rea  v.  Shepard,  2  M.  &  W.  426 ;  Nettleton  v. 
Sikes,  8  Met.  34.     But  see  McLeod  v.  Jones,  102  Mass,  in  1870,  not  yet 
reported.] 

3  Ante,  §  420  ;  Hoffman  v.  Noble,  6  Metcalf,  74 ;  Towers  v.  Barrett,  1 
T.  R.  136;    Hinde  v.  Whitehouse,  7   East,  571;   Brinley  v.  Tibbets,   7 
Greenl.  70. 

4  Strutt  v.  Smith,  1  Cromp.,  Mees.  &  Rose.  312;  Bradbury  v.  Anderton, 
1  Cromp.,  Mees.  &  Rose.  490;  Ferguson  u.   Carrington,  9  Barn.  &  Ores. 
59  ;  Hogan  v.  Shee,  2  Esp.  522  ;  Selway  v.  Fogg,  5  Mees.  &  W.  86.     [See, 
also,  Bank  of  Beloit  v.  Beale,  34  N.  Y.  473.] 


CH.  XV.]    REMEDIES  FOR  A  BREACH  OF  CONTRACT.        539 

value  of  the  goods.1  The  mere  fact  of  the  insolvency  of  the 
vendee,  and  his  liability  to  immediate  attachment,  though  well 
known  to  himself,  and  not  disclosed  to  the  vendor,  would  not, 
ordinarily,  amount  to  such  a  fraud  as  to  avoid  a  sale,  and  en- 
able the  vendor  to  bring  trover  ;  although  it  would,  under  cir- 
cumstances of  implied  trust.2 

§  446  a.  But  this  right  of  the  vendor  to  reclaim  goods  of 
the  vendee,  in  cases  of  fraud,  can  be  enforced  only  whilst  the 
goods  are  in  the  hands,  first,  of  the  fraudulent  purchaser  ;  or, 
secondly,  of  some  agent,  trustee,  or  other  person  holding 
for  the  use  and  benefit  of  the  purchaser  ;  or,  thirdly,  of  some 
one  who  has  taken  them  of  the  purchaser,  with  knowledge  of 
the  fraud  by  which  they  were  obtained,  or  with  notice  suf- 
ficient to  put  him  on  reasonable  inquiry,  including,  under  this 
head,  a  mere  volunteer,  who  has  obtained  the  goods  without 
paying  any  valuable  consideration.  It  follows,  that  a  pur- 
chaser for  a  valuable  consideration,  without  notice,  takes  a 
title  from  the  vendee,  which  is  not  defeasible,  and  will  there- 
fore hold  the  goods.3  And  the  reason  of  this  rule  is,  that  as 
the  original  owner  has  voluntarily  parted  with  the  goods,  and 
given  his  vendee  a  title  which  is  good  until  the  vendor  avoids 
it  (which  he  may  do  or  not,  as  he  pleases),  it  is  through  his 
own  act  that  the  vendee  is  enabled  to  resell,  and  a  bond  fide 
purchaser,  without  knowledge  of  the  circumstances,  ought 
not  to  suffer.4 

1  Hill  v.  Perrott,  3  Taunt.  274 ;    Smedley  v.  Gooden,  3  Maule  &  Selw. 
191 ;  Bennet  v.  Francis,  4  Esp.  28 ;  Abbotts  v.  Barry,  2  Brod.   &  Bing. 
309  ;  Bradbury  v.  Anderton,  1  Cromp.,  Mees.  &  Rose.  490 ;  Biddle  v.  Levy, 
1  Stark.  20. 

2  Cross  v.  Peters,   1  Greenl.  376;    Conyers  v.  Ennis,   2  Mason,   236; 
Lupin  v.  Maine,  6  Wendell,  77 ;  Rowley  v.  Bigelow,  12  Pick.  307 ;  Ante, 
§  176. 

3  Per  Shaw,  C.  J.,  in  Hoffman  v.  Noble,  6  Metcalf,  74.     See,  also,  cases 
above  cited ;    Ante,  §  387,  445  a ;  Lloyd  v.  Brewster,  9  Paige,  Ch.  537 ; 
Rowley  y.   Bigelow,  12  Pick.   307  ;   Anderson  v.  Roberts,  18  Johns.  515 ; 
Neal  v.  Williams,  20  Maine,  391  •;  Somes  v.  Brewer,  2  Pick.  184. 

4  Rowley  v.  Bigelow,  12  Pick.  307  ;  Ash  v.  Putnam,  1  Hill,  306 ;  Hoff- 
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§  446  b.  So,  also,  if  the  owner  place  his  property  in  the 
hands  of  another  person,  under  such  circumstances,  or  in  such 
a  manner,  that  the  law  implies  a  right  and  power  on  the  part 
of  that  person  to  make  a  valid  sale,  a  sale  by  him  will  be 
good,  although  he  be  not  authorized  by  the  owner  to  sell. 
Thus,  if  a  principal  hold  out  an  agent  as  having  authority  to 
sell  for  him,  and  the  agent  sell  to  a  bond  fide  purchaser,  in 
violation  of  his  private  instructions,  the  sale  is  binding  against 
the  principal. 

§  446  c.  But  if  the  vendor  have  acquired  possession  of  the 
goods  wrongfully,  and  without  the  knowledge,  connivance,  or 
assent  of  the  owner,  as  where  he  has  stolen  or  found  them, 
or  holds  them  merely  as  bailee,  with  no  express  or  implied 
authority  to  sell,  the  original  owner  may  reclaim  them  from 
the  hands  of  a  subsequent  bond  fide  purchaser  for  a  valuable 
consideration.1  The  reason  of  this  rule  is,  that  until  the 
original  owner  has  expressly  or  impliedly  agreed  to  part  with 
his  rights  of  property,  or  has  done  some  act  which  operates  to 
deceive  the  vendee  into  a  belief  that  the  vendor  has  a  right  to 
sell,  the  wrongful  act  of  a  third  party,  without  the  fault  of  the 
owner,  ought  not  to  devest  from  him  his  property. 

§  447.  But,  in  cases  of  fraud,  the  vendor  is  not  bound  to 
nullify  the  sale,  and  bring  trover  to  reclaim  the  goods  ;  he 
may,  if  he  choose,  bring  an  action  of  assumpsit,  and  affirm 
the  sale,2  and  recover  the  full  value  of  the  goods,  or  the  con- 
tract price ;  or  he  may  bring  the  action  on  the  case  for  dam- 
man  v.  Noble,  6  Metcalf,  68;  George  v.  Kemble,  24  Pick.  241;  Irving  v. 
Motley,  7  Bing.  543 ;  Barnes  v.  Bartlett,  15  Pick.  71 ;  Pickering  v.  Busk, 
15  East,  38 ;  Fenn  v.  Harrison,  3  T.  R.  760 ;  Ante,  §  200,  201,  202. 

1  Williams  v.  Merle,  11  Wendell,  80 ;  Everett  v.  Coffin,  6  Wendell,  609 ; 
Kinder  v.  Shaw,  2  Mass.  398;   Haretop  v.  Hoare,  1  Wils.  8;   2  Strange, 
1187 ;  Wheelwright  v.  Depeyster,  1  Johns.  471 ;  Dame  v.  Baldwin,  8  Mass. 
519 ;  Towne  v.  Collins,  14  Mass.  500 ;  Mowrey  v.  Walsh,  8  Cowen,  238 ; 
Chison  v.  Woods,  Hardin,  531 ;  Heacock  u.  Walker,  1  Tyler,  338 ;   [Porter 
v.  Botts,  2  Duvall,  365 ;  Bassett  v.  Green,  Ib.  560]. 

2  Allen  v.  Ford,  19  Pick.  217;  Thayer  v.  Turner,  8  Metcalf,  550;  Whit- 
ney v.  Allaire,  4  Denio,  558. 
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ages.1  For,  if  the  vendee  be  guilty  of  fraud,  he  cannot  take 
advantage  thereof  to  repudiate  his  own  contract.2  But  after 
the  vendor  has  rescinded  the  contract,  he  cannot  bring  an  ac- 
tion of  assumpsit,  since  that  form  of  action  is  founded  on  the 
contract.  So,  also,  if  he  would  bring  trover  or  replevin  for  the 
property,  he  should  first  rescind  the  contract.  And  the  fact  of 
fraud  by  the  other  party,  although  it  enables  him  to  make  a 
rescission,  does  not  enable  him  to  sustain  trover  and  replevin, 
because  it  does  not  of  itself  rescind  the  contract.3 

§  448.  We  now  come  to  the  remedies  of  the  buyer  against 
the  seller.  And,  in  the  first  place,  if  there  be  a  total  failure 
by  the  vendor  to  perform  his  contract,  the  vendee  may  utterly 
rescind  it,  and  bring  an  action  of  money  had  and  received,  if 
the  price  be  paid, —  or  a  special  action  for  damages  to  recover 
the  market  value  of  the  goods  at  the  time  and  place,  when 
and  where  they  ought  to  have  been  delivered.4  If  there  be  a 
partial  failure,  the  vendee  cannot  rescind  the  contract  unless 
the  partial  failure  be  in  respect  to  the  whole  goods,  —  as,  if 
there  be  an  incumbrance  thereon  ;  or  unless  the  contract  be 
an  entirety  ;  in  which  case,  the  breach  of  any  part  is  a  techni- 
cal breach  of  the  whole  contract.5  In  cases  of  partial  failure, 
therefore,  the  proper  remedy  is,  ordinarily,  by  a  special  action 
on  the  contract  for  damages ;  and  the  damages  will  be  calcu- 
lated as  the  market  value  of  the  goods,  at  the  time  and  place 

1  Hawkins  v.  Appleby,  2  Sandf.  421 ;  Whitney  v.  Allaire,  4  Denio,  558. 

2  Strutt  v.  Smith,  1  Cromp.,  Mees.  &  Rose.  312 ;  Ferguson  v.  Carrington, 
9  Barn.  &  Cres.  59 ;  Bradbury  v.  Anderton,  1  Cromp.,  Mees  &  Rose.  490. 

3  Thayer  v.  Turner,  8  Metcalf,  550   [Brown  v.  Pierce,  97  Mass.  49] ; 
Prentiss  v.  Russ,  4  Shepley,  30;  Stinson  v.  Walker,  8  Shepley,  211 ;  Strutt 
v.  Smith,  1  Cromp.,  Mees.  &  Rose.  315;  Ferguson  v.  Carrington,  9  Barn. 

6  Cres.  59  ;  Allen  v.  Ford,  9  Pick   217  ;  Whitney  v.  Allaire,  4  Denio,  558  ; 
Post,  §  458  a. 

4  Ante,  §  203,  423 ;  Lines  v.  Rees,  1  Jur.  593 ;  Lawrence  v.  Knowles, 

7  Scott,  181 ;  S.  C.,  5  Bing.  N.  C.,  399. 

5  Ante,  §  423 ;  2  Kent,    Comm.  469,  470 ;  Farrer  v.  Nightingal,  2  Esp. 
639 ;  Graham  v.   Oliver,  3  Beav.   124 ;  Waddington    v.  Oliver,  2  Bos.  & 
Pul.  N,  R.  61 ;  Walker  v.  Dixon,  2  Stark.  281 ;  Giles  v.  Edwards,  7  T.  R. 
181 ;  Bragg  v.  Cole,  6  Moore,  114;  Clark  v.  Baker,  5  Metcalf,  461. 
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of  delivery,  together  with  compensation  for  any  incidental  in- 
jury or  expense,  immediately  occasioned  by  the  breach  of  con- 
tract, or  which  may  be  presumed  to  have  been  calculated  by 
the  parties.1 

§  448  a.  If  the  buyer,  on  receiving  a  part  of  the  quantity 
sold,  find  they  are  not  of  the  kind  or  quality  which  his  con- 
tract entitles  him  to,  he  is  not  at  liberty  to  retain  such  part, 
and  claim  damages  for  the  non-delivery  of  the  entire  quantity. 
Nor  can  he  require  the  delivery  of  the  residue,  retaining  a 
claim  for  damages.  He  must  either  receive  the  article  as  it 
is,  or 'he  must  return  the  portion  delivered,  and  then  enforce 
his  claim  for  damages.  He  can  recover  no  damages  if  he 
refuse  to  return  the  part  delivered.2 

§  449.  In  the  second  place,  if  the  seller,  after  the  title  is 
passed  to  the  buyer,  will  not  surrender  the  goods,  -upon  a  com- 
pliance with  the  terms  by  the  buyer,  the  latter  may  obtain 
redress  by  an  action  of  trover ; 3  or  he  may  bring  a  special 
action  of  assumpsit  for  damages,  and  recover  their  market 
value  at  the  time  and  place,  when  and  where  they  were  to 
have  been  delivered,  or,  as  it  has  been  held  in  some  cases,  at 
any  time  previous  to  the  trial ; 4  or  he  may  utterly  rescind  the 

1  Clark  v.  Baker,  5  Metcalf,  452 ;  Fielder  v.  Starkin,  1  H.  Black.  17 ; 
Pateshall  v.  Tranter,  3  Adol.  &  El.  103 ;  Brown  on  Sales,  Nos.  312,  313, 
314 ;  Pothier  des  Oblig.  Nos.  162,  163  ;  Cont.  de  Vente,  Nos.  70-75  ;  Tay- 
lor v.  Read,  4  Paige,  561 ;  Miller  v.  The  Mariners'  Church,  7  Greenl.  55  ; 
Hopkins  v.  Lee,  6  Wheaton,  109 ;  Douglas's.  McAllister,  3  Cranch,  298 ; 
Shepherd  v.  Hampton,  3  Wheaton,  200 ;  Greening  v.  Wilkinson,  1  Car.  &  P. 
625;  Gainsford  v.  Carroll,  2  Barn.  &  Cres.  624;  Borradaile  v.  Brunton,  2 
Moore,  582 ;  S.  C.,  8  Taunt.  535.     See,  also,  cases  cited  post. 

2  Shields  v.  Pettee,  2  Sandf.  (S.  C.)  262.     The  buyer  in  such  case  is 
liable  for  the  price  of  the  part  retained.     Hart  v.  Mills,  15  Mees.  &  W.  85  ; 
Wright  v.  Barnes,  14  Conn.  518 ;  Shields  v.  Pettee,  2  Sandf.  (S.  C.)  262. 

3  Woodley  v.  Brown,  1  Car.  &  P.  593;  S.  C.,  2  Bing.  527  ;  Pattison  v. 
Robinson,  5  Maule  &  Selw.  105;  Ferguson  v.  Carrington,  9  Barn.  &  Cres. 
59;  S.  C.,  3  Car.  &  P.  457. 

4  Ante,  §  412,  in  notes ;  Greening  v.  Wilkinson,  1  Car.  &  P.  625 ;  Shep- 
herds. Hampton,  3  Wheaton,  200 ;  Hopkins  v.  Lee,  6  Wheaton,  109  ;  Gains- 
ford  v.  Carroll,  2  Barn.  &  Cres.  624;  Douglas  &  Mandeville  v.  McAllister, 
3  Cranch,  298 ;  Boorman  v.  Nash,  9  Barn.   &  Cres.  145 ;  Day  v.  Cox,  9 
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contract,  and  bring  an  action  for  money  had  and  received  to 
recover  back  the  price  paid.  So  long,  however,  as  any  thing 
remains  to  be  done  by  the  seller,  in  order  to  transfer  the  title, 
or  so  long  as  payment  is  not  made,  when,  by  the  terms  of  the 
contract,  credit  is  not  given,  the  action  of  trover  cannot  be 
sustained.1  Therefore  the  buyer  of  a  chattel,  ordered  to  be 
made  for  him,  cannot  maintain  trover  therefor  until  it  be 
finished  and  delivered  constructively. 2  But  a  tender  of  pay- 
ment in  the  case  of  a  sale  of  a  specific  chattel  on  credit,  even 
after  the  term  of  credit  has  expired,  will  be  sufficient  to  entitle 
the  vendee  to  bring  an  action  of  trover.3  In  the  action  of 
trover,  the  general  measure  of  damages  is  the  value  of  the 
thing  at  the  time  of  its  conversion  ; 4  but  it  has  been  held  in 
some  cases  that  the  jury  are  not  limited  thereto,  and  that  they 
may  find,  as  damages,  its  highest  market  value  at  any  subse- 
quent time  before  trial ; 5  or  additional  damages  for  expenses 
or  losses-  directly  and  naturally  resulting  from  the  conversion.6 

Wendell,  129 ;  Taylor  v.  Read,  4  Paige,  561 ;  Clark  v.  Pinney,  7  Cowen, 
681 ;  Gilpins  v.  Consequa,  1  Peters,  C.  C.  85. 

1  Bloxam  v.  Morley,  7  Dowl.  &  Ryl.  407 ;  Bloxara  v.  Sanders,  4  Barn.  & 
Ores.  941 ;  S.  C.,  7  Dowl.  &  Ryl.  396 ;  Wilmhurst  v.  Bowker,  5  Bing.  N. 
C.  541 ;  Austen  v.  Craven,  4  Taunt.  644 ;  White  v.  Wilks,  5  Taunt.  156 ; 
Mucklow  v.  Mangles,  1  Taunt.  218 ;  Woods  v.  Russell,  5  Barn.  &  Aid.  942 ; 
S.  C.,  1  Dowl.  &  Ryl.  58 ;  Conway  v.  Bush,  4  Barbour  (S.  C.),  565. 

2  Mucklow  v.  Mangles,  1  Taunt.  218 ;  Woods  v.  Russell,  5  Barn.  &  Aid. 
942. 

3  Martindale  v.  Smith,  1  Adol.  &  El.  N.  S.  389 ;  S.  C.,  1  Gale  &  D.  1. 

4  Finch  v.  Blount,  7  Car.  &  P.  478 ;  Kennedy  v.  Whitwell,  4  Pick.  466  ; 
Kennedy  v.  Strong,  14  Johns.  128 ;  Hepburn  v.  Sewall,  5  Harr.  &  Johns. 
211 ;  Parks  v.  Boston,  15  Pick.  198 ;  Johnson  v.  Sumner,  1  Metcalf,  172 ; 
Clark  v.  Whitaker,   19  Conn.  319;  Sproule  v.  'Ford,  3  Lit.  25;  Watt  v. 
Potter,  2  Mason,  77  ;  Smethurst  v.  Woolston,  5  Watts  &  S.  106  ;  Suydam  v. 
Jenkins,  3  Sandf.  614. 

5  Greening  v.  Wilkinson,  1  Car.  &  P.  625  ;  West  v.  Wentworth,  3  Cowen, 
82 ;  Clark  v.  Pinney,  7  Cowen,  681 ;  Schley  v.  Lyon,  6  Georgia,  530 ;  Ewing 
v.  Blount,  20  Ala.  694 ;  Kid  v.  Mitchell,  1  Nott  &  McC.  334.     But  this  rule 
has  been  expressly  repudiated  in  many  cases.     See  Kennedy  v.  Whitwell, 
4  Pick.  466;  Parks  v.  Boston,  15  Pick.  206-208,  per  Shaw,  C.  J. ;  Sar- 
gent v.  Franklin  Ins.  Co.,  8  Pick.  90 ;  Suydam  v.  Jenkins,  3  Sandf.  614. 

6  Greening  v.  Wilkinson,  1  Car.  &  P.  625  ;  Davis  v.  Oswell,  7  Car.  &  P. 
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If  the  vendee  elect  to  bring  a  special  action  for  damages,  he 
may,  according  to  the  rule  as  we  have  seen  it  has  been  held 
in  some  cases,  if  the  price  be  paid,  recover  any  value,  which 
the  goods  may  have  acquired  between  the  time  of  the  sale 
and  the  time  of  the  trial  of  the  case.1  But  if  the  goods  have 
not  been  paid  for,  he  can  only  recover,  as  damages,  the  differ- 
ence between  the  actual  price  contracted  for  —  or  their  market 
value  at  the  time  of  the  sale,  if  no  price  be  fixed  —  and  their 
market  value  at  the  time  and  place  when  and  where  they 
should  have  been  delivered.2 


804 ;  Cook  v.  Hartle,  8  Car.  &  P.  568 ;  Merlens  v.  Aclcock,  4  Esp.  251 ; 
Gainsford  v.  Carroll,  2  Barn.  &  Cres.  624 ;  Boorman  v.  Nash,  9  Barn.  & 
Cres.  145 ;  Bodley  v.  Reynolds,  8  Q.  B.  779 ;  Suydam  v.  Jenkins,  3  Sandf. 
614,  627.  The  claim  for  such  additional  damages  should  be  specially  alleged 
in  the  declaration.  Bodley  v.  Reynolds,  and  Davis  v.  Oswell,  ubi  supra. 
But  in  Massachusetts,  where  an  action  of  trover  was  brought  by  the  vendee 
against  the  vendor  for  goods  sold  at  a  certain  price,  which  had  been  paid 
before  conversion,  and  the  vendor  had  subsequently  sold  the  goods  at  a 
greatly  advanced  price,  the  Court  said:  "We  see  no  reason  for  departing 
from  the  rule  which  we  think  has  been  invariably  practised  upon  in  this  State, 
that  in  actions  of  trover,  the  value  of  the  article  sued  for  at  the  time  of  the 
conversion  is  to  fix  the  damages."  Per  Cur.,  Kennedy  v.  Whitwell,  4  Pick. 
466.  In  this  case  the  declaration  stated  no  special  damages. 

1  Ante,  §  412,  and  cases  cited  ;  Clark  u.  Pinnny,  7  Cowen,  82  ;  Shepherd 
tf.  Hampton,  3  Wheaton,  200 ;  West  v.  Wentworth,  3  Cowen,  82.     In  Mas- 
sachusetts and  many  other  States,  the  value  of  the  goods  at  the  time  when 
delivery  ought  to  be  made  is  considered  as  the  true  rule  of  damages  without 
any  regard  to  the  payment  of  the  consideration.     Ante,  §  412,  in  note;  2 
Kent,  Comm.  480,  in  note ;  Kennedy  v.  Whitwell,  4  Pick.  466  ;  Sargent  v. 
Franklin  Ins.  Co.,  8  Pick.  90;  Shaw  v.  Nudd,  8  Pick.  9,  13. 

2  Shepherd  v.  Hampton,  3  Wheaton,  200  ;  Clark  v.  Pinney,  7  Cowen,  681 ; 
West  v.  Wentworth,  3  Cowen,  82  ;  Greening  v.  Wilkinson,  1  Car.  &P.  625 ; 
Ante,  §  412,  and  notes.     The  question  of  the  market  value  is  one  peculiarly 
for  the  consideration  of  the  jury,  and  to  be  decided  by  them  upon  all  the  facts 
and  circumstances  proved,  according  to  the  rules  of  evidence  applicable  to 
such  cases.     See  Younger  v.  Givens,  6  Dana,  1  ;  Smith  v.  Griffith,  3  Hill, 
333  ;  Gregory  v.  McDowell,  8  Wendell,  435  ;  Blydenburg  v.  Welsh,  1  Bald- 
win, 331,  340;  Joy  v.  Hopkins,  5  Denio,  84;  Furlong  v.  Polleys,  30  Maine, 
493  ;  Hanna  v.  Harter,  2  Pike,  397.    In  Furlong  v.  Polleys,  ubi  supra,  Shep- 
ley,  C.  J.,  said :  "  Should  it  appear  that  goods  of  a  kind  like  those  sold  could 
not  be  obtained  at  the  time  and  place  of  delivery,  and  that  no  market  price 
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§  450.  Again,  if,  after  the  property  is  passed  to  the  vendee, 
the  vendor  do  not  absolutely  refuse  to  deliver  the  goods,  but 
retain  them  for  an  unreasonable  length  of  time,  or  until  the 
agreed  time  for  delivery  has  passed,  the  vendee  may,  by  a 
special  action,  recover  damages  for  any  injury  which  may 
have  accrued  to  him  by  reason  of  the  delay.1 

§  451.  Again,  if  the  contract  be  an  entirety,  for  a  specific 
quantity,  or  number  or  weight  of  goods,  and  the  vendor  only 
deliver  a  part,  the  vendee  may  refuse  to  accept,  and  may  re- 
scind the  contract,  and  bring  an  action  for  money  had  and 
received,  —  or  a  special  action  for  damages,  —  and  may  re- 
cover either  the  actual  price  paid,  in  the  one  case,  or  in  the 
other  case,  the  same  damages  as  if  the  goods  had  not  been 
delivered  at  all.2  If,  however,  the  vendee  actually  accept  a 
part,  as  a  part,  and  not  in  the  course  of  receiving  the  whole, 
he  thereby  disaffirms  the  entirety  of  the  contract,  and  he  can 
only  claim  by  a  special  action,  a  return  of  a  portion  of  the 
price,  if  it  has  been  paid,  equivalent  to  the  value  of  the  part 
not  delivered,  together  with  any  special  damage  which  may 
have  resulted  from  the  non-delivery  of  the  whole ;  but  he  can- 
not rescind  the  contract  wholly,  nor  bring  an  action  for  money 
had  and  received.3 

there  existed,  the  party  entitled  to  damages  muse,  upon  principle,  be  allowed 
to  ascertain  the  market  price  at  the  nearest  and  most  suitable  place,  where 
the  goods  could  have  been  purchased,  and  the 'difference  between  the  market 
value  there  at  the  time,  and  the  price  paid,  adding  the  necessary  cost  of 
their  transportation  to  the  place  of  delivery,  would  be  the  measure  of  dam- 
ages ;  the  essence  of  the  rule  being  to  place  the  party  injured  in  the  same 
situation,  by  allowing  him  to  supply  himself,  as  he  would  have  been  if  the 
goods  had  been  delivered."  Brandt  v.  Bowlby,  2  Barn.  &  Adol.  932. 

1  Greaves  v.  Ashlin,  3  Camp.  426 ;   Brown  on  Sales,  §  318 ;  Pothier  de 
Vente,  No.  74;  Traite  des  Oblig.  No.  169;  Domat,  1.  63,  §  16,  17,  18; 
Lawrence  v.  Knowles,  7  Scott,  381 ;  S.  C.,  5  Bing.  N.  C.  399. 

2  Waddington  v.  Oliver.  2  BOS.  &  Pul.  N.  R.  61 ;  Walker  v.  Dixon,  2 
Stark.  281 ;  Oxendale  v.  Wetherell,  9  Barn.   &  Cres.  386  ;  Mavor  v.  Pyne, 
3  Bing.  285;  S.  C.,  2  Moore,  2;  Shipton  v.  Casson,  5  Barn.  &  Cres.  378; 

'Bragg  v.  Gale,  6  Moore,  114;  Wethers  v.  Reynolds,  2  Barn.  &  Adol.  882; 
Holderness  ».  Shackells,  8  Barn.  &  Cres.  618. 

3  Ibid. ;  Ante,  §  424. 

35 
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§  452.  Where,  before  the  property  is  passed,  the  vendor 
neglects  to  comply  with  his  agreement,  and  to  deliver  the 
goods  bargained  for,  the  remedy  of  the  vendee  is  by  a  special 
action  on  the  contract  for  damages.  Or  he  may  utterly  re- 
scind the  contract,  and,  if  the  price  has  been  paid,  sue  for  the 
actual  amount  advanced,  in  an  action  for  money  had  and  re- 
ceived. If  the  sale,  however,  be  conditional,  —  as,  if  it  be  of 
goods  "  to  arrive  "  or  "  on  arrival,"  — it  is  understood  that  the 
liability  of  the  vendor  to  deliver  depends  upon  the  condition, 
and  the  vendee  cannot,  ordinarily,  bring  an  action  against 
him  for  the  goods,  or  for  damages,  unless  there  be  a  special 
and  peculiar  contract  involving  such  a  right.1  It  will  be  a 
good  defence  to  an  action  for  non-delivery  that  the  vendee  is 
unable  to  pay  for  the  goods,  and  has  compounded  with  his 
creditors.2 

§  453.  Where  the  terms  of  a  contract  are  in  the  alternative 
—  as  if,  in  the  sale  of  100  bags  of  wheat,  the  agreement  be  to 
deliver  forty  or  fifty  bags  at  a  certain  day,  and  the  remainder 
on  the  next  market  day  —  the  vendee  cannot  declare  upon  it 
as  upon  an  absolute  contract,  but  it  must  be  stated  in  the  al- 
ternative.3 And  if  a  time  and  place  for  delivery  be  appointed, 
in  an  action  for  non- deli  very,  it  is  sufficient  for  the  plaintiff  to 
aver  that  he  was  ready  and  willing  at  such  time  and  place  to 
receive  and  pay  for  the  goods,  without  alleging  an  actual  ten- 
der of  price  and  refusal.4 

§  453  a.  Where  the  time  for  the  delivery  of  articles  con- 
tracted to  be  sold  is  not  fixed  either  by  express  or  implied 
agreement,  a  demand  would  be  necessary  before  suit  therefor.5 

1  Idle  v.  Thornton,  3  Camp.  274;  Ante,  §  252;  Chitty  on  Contr.  (ed. 
1860)  468. 

2  Reader  v.  Knatchbull,  5  T.  R.  218,  n. 

3  Penny  v.  Porter,  2  East,  2;  Shipman  v.  Saunders,  2  East,  4,  n. 

4  Rawson  v.  Johnson,  1  East,  203 ;  Waterhouse  v.  Skinner,  2  Bos.  &  . 
Pul.  447 ;  Ante,  §  412 ;  Clark  v.  Crandall,  3  Barbour  (S.  C.),  612. 

5  Cook  v.  Final,  13  Wendell,  285  ;  Clark  v.  Crandall,  3  Barbour  (S.  C.), 
612;    Boody  v.   Rut.   &   Burling.    R.R.   Co.,  24  Vermont,   660;    Rice  v. 
Churchill,  2  Denio,  145;  Sorrell  v.  Craig,  8  Ala.  567. 
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But  a  demand  is  not  required  where  it  would  be  useless,  —  as, 
where  the  vendor  has  disabled  himself  from  complying  with 
the  contract,  or  has  expressly  renounced  it,  —  or  where  a  waiver 
of  demand  may  be  inferred  from  his  declarations  and  con- 
duct.1 So,  also,  where  the  time,  for  delivery  is  fixed,  and  has 
passed  by,  no  demand  need  be  made.  And,  in  general,  unless 
there  be  an  express  stipulation  in  the  contract,  or  it  be  requisite 
from  the  peculiar  nature  thereof,  that  a  request  or  a  demand 
of  performance  shall  be  made,  such  request  or  demand  is  not 
essential  to  complete  the  cause  of  action.2 

§  454.  In  the  next  place,  as  to  the  remedy  of  the  vendee, 
upon  failure  of  the  vendor  to  comply  with  his  warranty.  The 
ordinary  remedy  of  the  buyer  in  such  cases  where  the  price  is 
paid,  and  the  article  accepted  and  received  into  possession,  is 
by  a  special  action  upon  the  warranty  for  damages,  by  which 
he  may  recover  the  difference  between  the  actual  value  of  the 
article  sold,  with  all  its  vices  and  defects,  and  that  of  an  arti- 
cle, such  as  the  article  sold  was  warranted  to  be,  at  the  time 
and  place  of  sale.3  [And  the  fact  that  the  purchaser  subse- 

1  Clark  v.  Crandall,  3  Barbour  (S.  C.),  612  ;  Lovelock  v.  Franklyn,  8  Q. 
B.   371;    Short  v.  Stone,  8  Q.  B.  358;    Per  Pollock,  C.  B.,  in  Caines  v. 
Smith,  15  Mees.  &  W.  189,  190 ;  Hochster  v.  De  La  Tour,  2  El.  &  B.  678 ; 
Avery  v.  Bowden,  5  El.  &  Bl.  714,  728 ;  Ripley  v.  M'Clure,  4  Exch.  345  ; 
[Wheeler  v.  Garsia,  5  Robertson,  280  (1867)]. 

2  Per  Lord  Abinger,  Radford  v.  Smith,  3  Mees.  &  W.  254,  258 ;  Chitty 
on  Contr.  (ed.  1860)  801,  802. 

3  Tuttle  v.  Brown,  4  Gray,  457 ;    Reggio  v.  Braggiotti,  7  Gushing,  166 ; 
Goodwin  v.  Morse,  9  Metcalf,  278 ;  Cothers  v.  Keever,  4  Barr,  168 ;  Lattin 
v.  Davis,  Hill  &  Denio,  12,  13;    Freeman  v.  Clute,  3  Barbour,  424;  Clare 
v.  Maynard,  7  Car.  &  P.  741 ;  S.  C.,  6  Adol.  &  El.  519,  and  note ;  Page  v. 
Parker,  40  N.  Hamp.   47  ;  Worthy  v.  Patterson,  20  Ala.   172 ;    Stiles  v. 
W^hite,  11  Metcalf,  356;    Slaughter  v.  McRea,  3  La.   Ann.  453;    Curtis 
v.  Hannay,  3  Esp.  82  ;  Woodward  *.  Thatcher,  21  Vermont,  580;  Thornton 
v.  Thompson,  4  Grattan,   120,    121;    Fisk  v.  Hicks,  31  N.  Hamp.  535; 
Sharon  v.   Mosher,  17  Barbour  (S.  C.),  518;  Gary  v.  Gruman,  4  Hill  (N. 
Y.),  625;  Voorheesv.  Earl,  2  Hill  (N.  Y.),  288;  Moulton  v.  Scruton,  39 
Maine,  287 ;    Caswell  v.  Coare,  1  Taunt.  566 ;    Fielder  v.  Starkin,  1  H. 
Black.  17 ;   Lewis  v.  Peake,  7  Taunt.  153  [Jones  v.  Just,  Law  Rep.  3  Q. 
B.  197  (1868)]  ;  Gompertz  v.  Denton,  1  Car.  &  P.  267;  Page  v.  Pavey,  8 
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quently  sold  the  article  for  an  increased  price  does  not  affect 
his  claim  against  his  vendor.1]  The  rule  of  damages  is  the 
same  in  an  action  for  deceit  in  a  sale.'2  This  rule  has  no 
necessary  reference  to  the  price  paid  for  the  goods.3  [And, 
of  course,  the  good  faith  of  a  vendor  of  chattels  cannot  reduce 
the  damages  sustained  by  a  breach  of  his  warranty.4]  If  the 
vendee  sustain  other  additional  injury,  which  is  either  the 
immediate  consequence  of  the  failure  of  the  vendor  to  perform 
his  contract  or  a  natural  incident  thereto,  he  may  recover 
damages  therefor.5  •  Thus,  where  an  anchor  was  lost,  in  conse- 
quence of  the  insufficiency  of  a  cable  which  had  been  bought 
under  a  warranty,  the  vendee  was  allowed  to  recover,  as  a 
portion  of  his  damages,  the  value  of  the  anchor.6  [So,  if  a 

Car.  &  P.  769  ;  Payne  v.  Whale,  7  East,  274.  "  Primd  facie,  the  price  first 
paid  for  the  article  is  good  evidence  of  its  value,  in  one  sense.  But  the 
value  is  not  the  same  to  both  parties  ;  and  no  merchant  would  make  a  pur- 
chase unless  the  goods  bought  were  worth  more  to  him  than  the  amount  he 
pays  for  them.  In  this  country,  the  established  rule,  in  relation  to  damages 
in  such  actions,  is,  that  the  plaintiff  may  recover  what  he  can  show  that  he 
has  actually  lost.  If  the  article  is  wholly  worthless,  then  he  shall  recover 
what  would  have  been  its  value  to  himself  at  the  time  of  the  warranty,  had 
it  corresponded  with  the  terms  of  the  warranty ;  and  a  subsequent  sale  is 
evidence  of  its  value  to  him."  Per  Shaw,  C.  J.,  in  Reggio  v.  Braggiotti, 
7  Gushing,  169. 

1  [Brown  v.  Bigelow,  10  Allen,  242.     And  see  Medbury  v.  Watson,  6 
Metcalf,  257  ;  Muller  v.  Eno,  4  Kern.  597.] 

2  Stiles  v.  White,  11  Metcalf,  356 ;  Page  v.  Parker,  40  N".  Hamp.  47 ; 
Fisk  v.  Hicks,  31  N.  Hamp.  535. 

3  Reggio  v.  Braggiotti,  7  Gushing,  166  ;  Clare  v.  Maynard,  6  Adol.  &  El. 
519  ;  Shannon  v.  Comstock,  21  Wendell,  457  ;  Cary  v.  Gruman,  4  Hill,  625  ; 
2  Kent,  Comm.  480,  note ;  Page  v.  Parker,  40  N.  Hamp.  47.     But  the  con- 
sideration paid  is  evidence  of  the  value  of  the  property,  if  the  warranty  had 
been  true.     Fisk  v.  Hicks,  31  N.  Hamp.  535. 

4  [Brisbane  v.  Parsons,  33  N.  Y.  332  (1865).] 

6  Wrightup  v.  Chamberlain,  7  Scott,  598  ;  Green  v.  Greenbank,  2  Marsh. 
485 ;  Ellis  v.  Chinnock,  7  Car.  &  P.  169  ;  Pennell  v.  Woodburn,  7  Car.  &  P. 
117  ;  Borradaile  v.  Brunton,  2  Moore,  582  ;  Lewis  v.  Peake,  7  Taunt.  153  ; 
S.  C.,  2  Marsh.  431 ;  Page  v.  Pavey,  8  Car.  &  P.  769  ;  Clare  v.  Maynard, 
7  Car.  &  P.  741 ;  Chitty  on  Contr.  (ed.  1860)  980-982  ;  Randall  v.  Raper, 
1  EL,  Bl.  &  El.  84;  Dingle  v.  Hare,  7  Com.  B.  (N.  S.)  145. 

6  Borradaile  v.  Brunton,  2  Moore,  582.     So  where  merchandise  is  sold 
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purchaser  of  a  cow  sold  under  a  fraudulent  representation 
that  she  is  free  from  any  infectious  disorder,  places  the  cow 
with  others,  which  take  the  disease  and  die,  he  can  recover  as 


with  a  warranty  as  to  quality,  and  the  warranty  fails,  and  the  merchandise 
is  taken  to  a  market,  and  is  totally  lost  'in  consequence  of  the  breach  of 
warranty,  the  price  of  transportation  to  the  market,  where  the  loss  was  first 
discovered,  will  be  added  in  estimating  the  damages,  in  a  case  where  the 
vendor  knew  it  was  destined  for  that  market.  Lattin  v.  Davis,  Hill  & 
Demo,  9.  See,  also,  Clare  v.  Maynard,  7  Car.  &  P.  741.  The  same  rule 
also  obtains  in  the  Civil  Law  of  France.  The  rule  is  thus  stated  by  Pothier, 
in  his  Treatise  on  Sales,  Nos.  73,  74 :  "  The  action  ex  empto  is  not  ordinarily 
extended,  as  has  already  been  remarked,  beyond  the  damages  which  the 
buyer  sustains,  in  relation  to  the  thing  itself;  for  it  is  these  only  which  are 
foreseen,  and  to  which  the  seller  expects  to  subject  himself;  and,  therefore, 
this  action  does  not  ordinarily  extend  to  the  damages  which  the  buyer 
sustains  otherwise,  extrinsecus,  and  of  which  the  non-performance  of  the  con- 
tract is  only  a  remote  cause.  This  is  the  doctrine  of  Paul :  Quum  per  ven- 
ditorem  steterit,  quominus  rem  tradat,  omnis  utilitas  emptoris  in  cestimationem 
venit,  quce  modo  circa  ipsam  rem  consistit ;  D.  19, 1,  21,  §  3.  For  example, 
if  one  sells  oats  to  a  husbandman,  and  neglects  to  deliver  them  according  to 
his  contract,  the  damage,  which  the  non-delivery  occasions  the  buyer  in  his 
horses,  which,  not  being  properly  fed,  grow  thin,  and  in  his  lands,  which  he 
is  unable  to  cultivate  on  account  of  the  weakness  of  his  horses,  cannot  be 
claimed  against  the  seller ;  since  it  is  not  a  damage  suffered  by  the  buyer, 
circa  ipsam  rem  venditam,  and  the  want  of  delivery  is  only  an  occasional  or 
remote  cause  of  it.  The  law  above  cited  contains  some  similar  examples. 
The  action  ex  empto  is  sometimes  extended,  however,  to  the  damages  which 
the  buyer  suffers  extrinsecus,  and  in  his  other  goods  ;  and  this  takes  place, 
whenever  it  appears  from  circumstances,  that  such  damages  were  foreseen 
at  the  time  of  the  contract,  and  were  agreed  to  by  the  seller,  at  least, 
impliedly,  in  case  of  the  non-performance  of  his  engagement.  The  follow- 
ing(  is  an  example  of  this  kind.  A  carpenter,  who  is  informed  that  my 
house  is  in  imminent  danger  of  falling,  sells  me  some  props,  and  agrees  to 
deliver  and  put  them  up,  in  the  course  of  the  day,  to  prevent  the  accident. 
If  he,  through  negligence,  fails  to  deliver  the  props  within  the  time,  and, 
for  want  of  them,  the  house  falls  and  is  demolished  on  the  next  day,  the  car- 
penter is  liable  for  the  loss ;  for,  though  the  damage  does  not  concern  the 
thing  itself,  yet  it  is  one  which  was  foreseen  at  the  time  of  the  contract,  and 
to  which  the  seller  tacitly  submitted,  in  case  of  non-performance  of  his  en- 
gagement ;  since  he  was  informed  of  the  danger  which  threatened  the  house, 
and  to  avoid  which  was  the  principal  object  of  the  contract ;  and  it  was  for 
that  purpose  he  contracted  to  deliver  and  put  up  the  props  at  the  appointed 
time." 
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damages  the  value  of  all  the  cows.1]  So,  also,  where  an  article 
has  been  sold  with  warranty,  and  the  buyer,  relying  thereon, 
afterwards  resells  it  with  a  similar  warranty  to  a  third  person, 
who  brings  an  action  thereon  against  him  and  recovers  damages 
and  costs,  the  sum  paid  as  damages  on  the  judgment  is  primd 
facie  evidence  of  the  amount  which  such  buyer  can  recover  of 
his  vendor,  and  such  buyer  may  also  recover  of  his  vendor  the 
costs  paid  to  such  third  person.2  The  costs  recoverable  are 
such  as  are  taxable  between  the  parties  to  the  suit ;  counsel  fees 
cannot  be  included.8  Notice  must  be  given  of  the  pendency  of 
the  suit  in  which  the  costs  accrue.4  Such  costs  cannot  be 
recovered,  if  by  a  reasonable  examination  of  the  article  the 
breach  of  warranty  could  have  been  discovered  before  the  re- 
sale.5 So,  again,  if  the  warranty  be  broken,  and  the  buyer  be 
obliged  to  keep  the  thing  sold,  and  be  thereby  put  to  expense, 
he  may  recover  therefor  for  such  length  of  time  as  would  be 
reasonably  sufficient  to  enable  him  to  resell,  provided  he  give 
notice  of  its  insufficiency  and  tender  it  back  to  the  vendor.6  If 

1  [Mullet  v.  Mason,  Law  Rep.  1  C.  P.  559.     See,  also,  Bradley  v.  Lea, 
14  Allen,  20.] 

2  Lewis  v.  Peake,  7  Taunt.  153 ;    S.  C.,  2  Marsh.  431 ;  Reggio  v.  Brag- 
giotti,  7  Gushing,  166;  Armstrong  v.  Percy,  5  Wendell,  535;  Voorhees  v. 
Earl,  2  Hill  (N.  Y.),  288.     In  an  action  for  the  breach  of  a  warranty  that 
the  signature  of  an  indorser  on  a  note,  transferred  by  the  defendant  to  the 
plaintiff,  was  genuine,  the  plaintiff  is  entitled  to  recover,  as  part  of  his 
damages,  the  costs  incurred  by  him  in  an  unsuccessful  suit,  against  the  sup- 
posed indorser,   if  the  plaintiff  commenced  such  suit  in  good  faith,   not 
knowing  that  the  signature  was  forged,  and  gave  seasonable  notice  to  the 
warrantor  of  the  pendency  of  the  suit,  and  requested  him  to  furnish  evi- 
dence of  the  genuineness  of  the  signature.     Coolidge  v.  Brigham,  5  Met- 
calf,  68.     See,  also,  Woodward  v.  Thatcher,  21  Vermont,  580. 

3  Reggio  v.  Braggiotti,  7  Gushing,  166 ;    Leffingwell  v.  Elliott,  10  Pick. 
204 ;  Clare  v.  Maynard,  7  Car.  &  P.  741 ;  Coolidge  v.  Brigham,  5  Metcalf, 
68. 

4  Reggio  v.  Braggiotti,  7  Gushing,  166 ;  Bucknam  v.  Goddard,  21  Pick. 
70,  71 ;  Eldridge  v.  Wadleigh,  3  Fairf.  371 ;  Nix  v.  Cutting,  4  Taunt.  17 ; 
Lewis  v.  Peake,  7  Taunt.  153. 

5  Wrightup  v.  Chamberlain,  7  Scott,  598. 

6  Chesterman  v.  Lamb,  4  Nev.  &  Man.  195 ;   S.  C.,  2  Adol.  &  El.  129 ; 


CH.  XV.]          REMEDIES   FOR   A   BREACH   OP    CONTRACT.  551 

no  offer  to  return  be  made,  the  storage  and  expenses  of  keeping 
cannot  be  charged.1  The  reasonableness  of  the  time  is  a  matter 
to  be  determined  by  the  jury.2  A  recovery  may  be  had  for  a 
breach  of  warranty,  although  the  purchaser  has  acquired  a 
profit  on  a  resale  of  the  property,3  and  no  claim  has  been  made 
upon  him  and  he  is  liable  to  none  on  account  of  the  alleged 
defect.4  If  however,  a  claim  has  actually  been  made  by  the  sub- 
vendee,  or  the  first  purchaser  stands  liable  for  damages  to  him, 
proof  of  these  matters  is  admissible  to  affect  the  damages  to  be 
recovered  by  such  purchaser  of  his  vendor.5 

§  454  a.  Damages  cannot,  however,  be  recovered  for  injuries 
and  losses  which  are  only  the  remote  results  of  the  failure 
of  warranty,  nor  for  merely  speculative  injuries.6  Thus,  in  an 
executory  contract  of  sale  to  supply  an  article  for  a  particular 
use,  if  the  article  be  not  fit  for  such  use,  the  buyer  is  entitled 
to  indemnity  for  the  loss  which  the  non-performance  of  the 
contract  has  occasioned  him,  and  for  the  immediate  and  direct 
gain  of  which  it  has  deprived  him  ;  but  it  does  not  entitle,  him 
to  claim  incidental  and  speculative  profits,  which  possibly 
might  have  been  made.7 

Clare  v.  Maynard,  7  Car.  &  P.  741 ;  Ellis  v.  Chinnock,  7  Car.  &  P.  169 ; 
M'Kenzie  v.  Hancock,  Ry.  &  Mood.  436  ;  Caswell  v.  Coare,  1  Taunt.  566 ;  S. 
C.,  2  Camp.  82;  Germaine  v.  Burton,  3  Stark.  32;  Armstrong  v.  Percy,  5 
Wendell,  539 ;  Egleston  v.  Maeauly,  1  McCord,  379 ;  Buchanan  v.  Parn- 
shaw,  2  T.  R.  745. 

•'  Chesterman  v.  Lamb,  2  Adol.  &  El.  129;  Ellis  v.  Chinnock,  7  Car.  & 
P.  169 ;  JVTKenzie  v.  Hancock,  Ry.  &  Mood.  436 ;  Chitty  on  Contr.  (ed. 
1860)  494,  495;  McGavock  v.  Wood,  1  Snead  (Term.),  181. 

2  Chesterman  v.  Lamb,  4  Nev.  &  Man.  195 ;  S.  C.,  2  Adol.  &  El.  129. 

3  Per  Lord  Tenterden,  C.  J.,  in  Street ».  Blay,  2  Barn.  &  Adol.  456,459. 

4  Muller  v.  Eno,  4  Kernan  (N.  Y.),  597.     And  in  such  an  action  the  pur- 
chaser is  not  required  to  prove  the  price  at  which  he  resold  the  property  to 
entitle  him  to  recover.     Ibid.     See  Milton  v.  Rowland,  11  Ala.  732  ;  Chitty 
on  Contr.  (ed.  1860)  495. 

5  Randall  v.  Raper,  1  El.,  Bl.  &  El.  84;  Dingle  v.  Hare,  7  Com.  B. 
(N.  S.)  145. 

6  Davis  v.  Fish,  1  Greene,  406.    But  see  Dunlop  v.  Higgins,  1  Cl.  &  Fin. 
(N.  S.)  381 ;  Ante,  §  412 ;  Chitty  on  Contr.  (ed.  1860)  980,  981,  and  note. 

7  Freeman  v.  Clute,  3  Barbour  (S.  C.),  424.    In  this  case  there  was  a  con- 
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§  455.  Again,  whenever  the  property  has  passed  to  the  ven- 
dee, and  the  price  been  paid,  but  the  warranty  proves  to  be 

tract  for  a  steam-engine  with  a  suitable  boiler,  which,  when  they  were  put  up, 
proved  to  be  so  defective  as  not  to  accomplish  the  end  for  which  they  were 
designed,  and  three  months  were  occupied  in  endeavoring  to  make  them  use- 
ful, but  without  success.  In  delivering  the  judgment  of  the  Court,  Mr.  Justice 
Harris  said  :  "  I  agree  with  the  counsel  for  the  plaintiff  in  the  general  rule  for 
which  he  contends  that  the  party  complaining  of  a  breach  of  an  executory 
contract  is  entitled  to  indemnity  for  the  loss  which  the  non-performance  of 
the  obligation  by  the  other  party  has  occasioned  him,  and  for  the  gain  of  which 
it  has  deprived  him.  But  the  gain  contemplated  by  this  rule  is  only  that  which 
is  the  direct  and  immediate  fruit  of  the  contract.  Such  gain  may  as  properly 
be  regarded  in  estimating  the  damages  resulting  from  a  failure  to  perform  a 
contract,  as  any  actual  loss  the  party  may  sustain.  But  even  the  Civil-Law 
rule,  which  is  more  liberal  than  the  Common  Law  in  the  measure  of  damages 
for  the  violation  of  an  executory  contract,  confines  the  allowance  for  the  loss 
of  profits  to  '  the  particular  thing  which  is  the  object  of  the  contract,'  and  does 
not  embrace  such  loss  of  profits  as  may  have  been  incidentally  occasioned  in 
respect  to  his  other  affairs.  I  cannot  agree  with  the  counsel  for  the  plaintiff, 
that  the  estimated  profits  upon  the  manufacture  of  a  specified  quantity  of  flax- 
seed  into  linseed  oil,  constitutes  a  legitimate  item  of  damages  against  the 
defendants.  Such  profits  are  entirely  too  speculative  and  uncertain  to  make 
them  a  measure  of  damages.  '  It  is  a  very  easy  matter,'  says  Chief  Justice 
Nelson,  in  Masterton  u.  The  Mayor  of  Brooklyn,  7  Hill,  73,  '  to  figure  out 
large  profits  upon  paper ;  but  it  will  be  found  that  these,  in  a  great  majority 
of  cases,  become  seriously  reduced  when  subjected  to  the  contingencies  and 
hazards  incident  to  actual  performance.'  There  are  few  who  have  been  so 
fortunate  in  their  enterprises  as  not  to  have  learned  how  great  is  the  differ- 
ence between  speculative  estimates  of  profits  and  the  actual  test  of  experience. 
Certainly  such  profits  rest  too  much  in  speculation  to  make  the  loss  of  the 
chance  of  acquiring  them  the  proper  subject  of  consequential  damages  upon 
the  breach  of  a  contract,  unless  expressly  stipulated  for  in  the  contract  itself. 
"  The  view  that  I  have  taken  of  this  question  seems  fully  sustained  by 
adjudged  cases,  both  in  this  country  and  in  England.  The  case  of  Blanchard 
v.  Ely,  21  Wendell,  342,  bears,  in  most  of  its  features,  a  nearer  resemblance 
to  this  case  than  any  other  I  have  found.  There  the  plaintiff  had  contracted 
to  build  for  the  defendants  a  steamboat,  intended  to  ply  on  the  Susquehanna 
Miver  from  Oswego  to  Wilkesbarre,  and  to  have  the  boat  completed  and  put 
in  operation  by  a  certain  day  ;  for  which  he  was  to  receive  a  stipulated  price. 
The  plaintiff,  having  delivered  the  boat,  brought  an  action  for  the  price ;  and, 
by  way  of  recoupment  of  damages,  the  defendants  proved  that  some  of  the 
machinery  of  the  boat  was  defective,  in  consequence  of  which  they  had  in- 
curred expenses  in  making  repairs  and  improvements  ;  that  the  boat  had  also 
been  subjected  to  delays  and  loss  of  profits,  which  amounted  to  $100  each 
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broken,  the  vendee  should  give  notice  that  the  goods  are 
unsatisfactory  and  offer  to  return  them.  The  want  of  such 

trip.  The  circuit  judge  allowed  the  jury  to  deduct  the  amount  expended  by 
the  defendants  in  remedying  the  defects  in  the  machinery,  and  in  towing  the 
boat  to  a  proper  place  to  have  the  repairs  made,  but  directed  them  not  to 
allow  for  delays  or  profits  which  might  have  been  made  upon  the  trips  lost. 
The  Supreme  Court  sustained  the  charge  of  the  judge.  Although  the  case 
under  consideration  may  be,  and  I  think  is,  distinguishable  from  that  just 
cited,  in  respect  to  the  question  of  delays,  I  cannot  see  how  it  can  be  distin- 
guished with  respect  to  the  profits  which  might  have  been  made  but  for  loss 
of  trips. 

"  In  Driggs  v.  Dwight,  17  Wendell,  71,  it  was  held,  that  a  party  who  had 
entered  into  a  contract  with  another  for  a  loan  of  a  tavern  stand,  and  who 
had,  in  pursuance  of  such  agreement,  broken  up  his  former  residence  and 
removed  to  the  place  where  he  was  to  occupy  the  tavern  stand,  might,  in  an 
action  to  recover  damages  for  a  breach  of  the  contract,  in  not  giving  him  a 
lease  of  the  tavern,  recover  the  expenses  he  had  thus  incurred.  And  the 
Court  also  say  that  '  the  measure  of  damages  certainly  is  not  confined  to  the 
difference  of  rent,  but  that  the  jury  might  look  to  the  actual  value  of  the  bargain 
the  plaintiff" had  made."1  The  principle  of  this  case,  I  think,  would  justify  an 
allowance  to  the  plaintiff  of  any  expenses  he  had  actually  incurred  in  his 
business  as  a  consequence  of  the  failure  of  the  defendants  to  perform  their 
contract.  The  case  of  Miller  v.  The  Mariners'  Church,  7  Greenl.  51,  is  to 
the  same  effect.  The  plaintiff  had  contracted  to  deliver  stone  for  the  defend- 
ants' house  by  a  certain  time.  He  failed  to  deliver  by  the  time  specified  ;  but 
having  delivered  the  stone  afterwards,  in  an  action  for  the  price  of  the  stone, 
the  defendants  were  allowed  to  recoup  in  damages  the  expenses  they  had 
necessarily  incurred  by  the  delay  of  their  workmen  for  want  of  the  stone. 

"The  conclusion  at  which  I  have  arrived,  after  a  careful  examination  of 
the  facts  in  this  case,  and  the  authorities  bearing  upon  the  questions  involved, 
and  the  principles  governing  the  rule  of  damages  in  similar  cases,  is  that  the 
plaintiff  is  entitled  to  recover,  in  addition  to  the  sum  paid  by  him  on  account 
of  the  machinery,  which  now  amounts,  with  interest,  to  about  the  sum  of 
$700,  the  further  sum  of  $700  for  the  expenses  incurred  and  the  damages 
sustained  by  him  in  consequence  of  the  failure  of  the  defendants  to  finish  the 
machinery  according  to  their  contract.  The  amount  thus  allowed  embraces 
the  loss  of  the  use  of  the  plaintiff's  mill  and  other  machinery,  the  fuel  con- 
sumed, the  delay  of  his  workmen  employed  for  the  purpose  of  carrying  on  his 
business,  and  the  interest  on  the  amount  expended  in  purchasing  stock  for 
the  mill.  1  state  thus  particularly  the  grounds  of  my  estimate  of  damages  to 
enable  the  parties,  if  dissatisfied,  the  better  to  review  the  report."  Bridge  v. 
Wain,  1  Stark.  504;  Lewis- v.  Peake,  7  Taunt.  153;  Armstrongs.  Percy,  5 
Wendell,  535 ;  Ante,  §  412 ;  Fox  v.  Harding,  7  Cushing,  516 ;  Bishop  v. 
Williamson,  2  Fairf.  504;  Griffin  v.  Colver,  16  N.  York  (2  Smith),  489; 
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notice  and  offer  does  not,  however,  defeat  the  action  on  the 
warranty,  if  the  breach  be  proved  ;  because  neither  is  neces- 
sary to  'sustain  the  action.1  The  fact  of  not  returning  the 
goods,  or  not  giving  notice  of  the  breach  of  warranty,  will 
operate  only  by  way  of  presumption  against  the  vendee,  that 
the  goods  at  the  time  of  sale  had  not  the  defect  complained 
of.2  If  upon  such  notice  and  offer  to  return  the  vendor 

Bridges  v.  Stickney,  38  Maine,  361 ;  Waters  v.  Towers,  8  Exch.  401 ;  Phila- 
delphia, &c.  R.R.  Co.  v.  Howard,  13  Howard  (U.  S.),  307,  344.  Where  the 
defendants  had  failed  to  furnish  certain  machinery,  as  agreed,  within  a  reason- 
able time,  and  special  damages  were  averred  to  have  been  sustained  by  the 
plaintiffs  in  consequence  of  such  failure,  by  which  they  were  prevented  from 
fulfilling  a  contract  with  third  parties,  and  lost  the  profits  thereon,  it  was  held 
that  this  was  a  proper  subject  for  the  consideration  of  the  jury  in  estimating 
the  amount  of  damages,  although  the  contract  which  would  have  produced  the 
profits  could  not  have  been  enforced  at  law,  because  not  made  in  compliance 
with  the  statute  of  frauds.  Waters  v.  Towers,  8  Exch.  401.  See  IVTNeill  v. 
Eeid,  9  Bing.  68 ;  Ingram  v.  Lawson,  6  Bing.  N.  C.  202 ;  Donnell  v.  Jones, 
17  Ala.  689  ;  Clifford  v.  Richardson,  18  Vermont,  620.  Bui,  see  Demming 
v.  Kemp,  4  Sandf.  147  ;  Barnard  v.  Poor,  21  Pick.  378 ;  Blanchard  v.  Ely, 
21  Wendell,  342.  In  Fox  v.  Harding,  supra,  Mr.  Justice  Bigelow  states  the 
rule  thus  :  "  If  the  profits  are  such  as  would  have  accrued  and  grown  out  of 
the  contract  itself,  as  the  direct  and  immediate  results  of  its  fulfilment,  then 
they  would  form  a  just  and  proper  item  of  damages  to  be  recovered  against 
the  delinquent  party  upon  a  breach  of  the  agreement."  ..."  But  if  they  are 
such  as  would  have  been  realized  by  the  party  from  other  independent  and 
collateral  undertakings,  although  entered  into  in  consequence  and  on  the 
faith  of  the  principal  contract,  then  they  are  too  uncertain  and  remote  to  be 
taken  into  consideration  as  a  part  of  the  damages  occasioned  by  the  breach  of 
the  contract  in  suit."  See,  also,  Bridges  v.  Stickney,  Philadelphia,  &c.  R.R. 
Co.  v.  Howard,  and  Blanchard  v.  Ely,  ubi  supra. 

1  [Rust  v.  Eckler,  41  N.  Y.  488  (1869)  ;  Wilber  v.  Cartwright,  44  Bar- 
bour,  536  ;  Gillespie  v.  Varrance,  25  N.  Y.  306  ;  Smith  v.  Oldham,  26  Texas, 
533;  Plants.  Condit,  22  Ark.  454;  Houghton  v.  Carpenter,  40  Vermont, 
588  (1868).] 

2  Kellogg  v.  Denslow,  14  Conn.  411 ;  Osborne  v.  Fuller,  14  Conn.  529 ; 
Douglass  Axe  Manuf.  Co.  v.  Gardner,  10  Gushing,  88 ;  Beebe  v.  Robert,  12 
Wendell,  413  ;  Waring  v.  Mason,  18  Wendell,  425  ;  Comstock,  J.,  in  Muller 
v.  Eno,  4  Kernan   (N.  Y.),   602;    Thompson  v.  Batts,  8  Missouri,   710; 
Milton  v.  Rowland,  11  Alabama,  732;  Parker  *\  Pringle,  2  Strobhart,  242; 
Chitty  on  Contr.    (ed.   1860)   488;    Per  Lord  Ellenborough  in  Fielders. 
Starkin,  1  H.  Bl.  17,  19 ;  Boorman  v.  Jenkins,  12  Wendell,  566-;    Ante, 
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receive  the  goods  unconditionally,  the  vendee  may  then  bring 
an  action  of  money  had  and  received  to  recover  back  the 
price,  because  the  contract  is  thereby  impliedly  rescinded  by 
mutual  consent.  But  if  the  vendor  refuse  to  receive  them, 
the  vendee  must,  as  the  law  is  held  in  some  States,  bring  a 
special  action  on  the  contract  for  damages  ;  and  he  cannot 
maintain  an  action  for  money  had  and  received  unless  there 
had  been  a  condition  in  the  contract  authorizing  him  to  re- 
turn the  goods,1  or  unless  there  be  elements  of  fraud  in  the 
contract  which  would  entitle  the  vendee  to  rescind  the  con- 
tract,—  such  as  a  knowledge  by  the  vendor  of  the  unsound- 
ness  or  inferiority  of  the  article  warranted,  —  in  which  case 
the  buyer  may  treat  the  contract  as  if  it  never  had  existed.2 
In  other  States,  however,  it  is  held  that  the  warranty  may  be 
regarded  as  a  condition  subsequent  in  all  cases  ;  and  upon  a 
breach  thereof  the  purchaser  may  forthwith  return  the  goods ; 
and,  if  such  return  is  made  within  a  reasonable  time,  the 
sale  will  be  thereby  rescinded,  and  he  may  sue  for  the  price 
if  it  has  been  paid  ;  or  defend  against  an  action  for  it,  if  it 
has  not  been  paid.3 

§  455  a.  In  such  cases,  the  vendee  may  also,  if  he  so  elect, 
retain  the  goods,  and,  where  they  have  not  been  paid  for,  set 
up  the  breach  of  warranty  as  a  complete  defence  to  an  action 
for  the  price,  if  the  goods  prove  to  be  utterly  worthless, —  or, 
in  reduction  thereof,  if  the  goods  be  only  of  inferior  quality.4 

§  405 ;  Renaud  v.  Peck,  2  Hilton  (N.  Y.),  137 ;  Warren  v.  Van  Pelt,  4  E. 
D.  Smith  (N.  Y.),  202;  [Vincent  v.  Leland,  100  Mass.  432  (1868)]. 

1  Post,  §456;  Ante,  §  421. 

2  Thornton  v.  Wynn,  12  Wheaton,  192  ;  Towers  v.  Barrett,  1  T.  R.  136  ; 
Voorhees  v.  Earl,  2  Hill,  288 ;  Kase  v.  John,  10  Watts,  107 ;  West  v.  Cut- 
ting, 19  Vermont,  536;  Freeman  v.  Clute,  3  Barbour  (S.  C.),  425;  Lewis 
v.  Cosgrave,  2  Taunt.  2;  Abbotts  v.  Barry,  5  Moore,  98;  S.  C.,  2  Ball  & 
Beat.  369;   Holbrook  v.  Burt,  23  Pick.  283;  Thurston  v.  Blanchard,  22 
Pick.  18;   Ante,   §  420;  Street  v.  Blay,   2  Barn.  &  Adol.  462;  Camp  v. 
Pulver,  5  Barbour  (S.  C.),  91. 

3  Ante,  §  421. 

4  Poulton  v.  Lattimore,  9  Barn.  &  Ores.  259 ;  Conner  v.  Henderson,  15 
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It  is  important,  however,  that  the  buyer  in  all  such  cases, 
should  give  notice  of  their  inferiority  within  reasonable  time  ; 
since,  if  he  do  not,  a  presumption  is  thereby  created,  that  the 
goods  are  such  as  they  were  warranted  to  be,  and  are  satis- 
factory.1 But  this  is  only  a  presumption  which  he  is  at  liberty 
to  rebut  by  proof  of  the  contrary.2  If  he  undertake  to  use 
them,  or  to  exercise  rights  of  ownership  over  them,  he  is,  in 
all  cases,  liable  for  their  worth,  and  only  for  their  worth,  'if  the 
warranty  be  broken.3  As,  however,  the  rule  is,  that  wherever 
an  article  is  sold  under  a  warranty  as  to  its  quality,  or  with  a 

Mass.  322  ;  Perley  v.  Balch,  23  Pick.  283  ;  Ante,  §  408  ;  Towers  v.  Barrett, 
1  T.  R.  133  ;  Street  v.  Blay,  2  Barn.  &  Adol.  456  ;  Mullerv.  Eno,  4Kernan 
(N.  Y.),  597;  Harrington  v.  Stratton,  22  Pick.  510;  Dorr  v.  Fisher,  1 
Gushing,  275 ;  Mixer  v.  Coburn,  11  Metcalf,  561 ;  Parker  v.  Pringle,  2 
Strobhart,  242.  And  in  the  latter  case  the  sum  to  be  recovered  for  the  price 
of  the  article  will  be  reduced  by  so  much  as  the  article  was  diminished  ra 
value  by  the  non-compliance  with  the  warranty.  Mondel  v.  Steel,  8  Mees. 
&  W.  858 ;  Allen  v.  Cameron,  1  C.  &  Mees.  832 ;  Goodwin  v.  Morse,  9 
Metcalf,  278 ;  Cothers  v.  Keever,  4  Barr,  168 ;  Tuttle  v.  Brown,  4  Gray, 
457;  Stiles  v.  White,  11  Metcalf,  356;  Chitty  on  Contr.  (ed.  1860)  491. 
The  vendee,  cannot,  however,  in  such  cases  give  evidence  of  any  consequen- 
tial damage,  —  as,  for  instance,  of  damage  arising  from  the  loss  of  a  bargain 
for  the  resale  of  the  goods;  Mondel  v.  Steel,  supra;  Clare  v.  Maynard,  6 
Adol.  &  El.  519  ;  but  he  may  maintain  a  cross-action  for  such  damages  ;  and 
it  will  be  no  bar  to  this  action  that  in  the  action  by  the  vendor  for  the  price, 
he  gave  evidence  of  the  diminished  value  of  the  goods,  owing  to  the  breach 
of  warranty.  Mondel  v.  Steel,  supra;  Rigge  v.  Burbidge,  15  Mees.  &  W. 
598 ;  Chitty  on  Contr.  (ed.  1860)  491.  But  see  Burnett  v.  Smith,  4  Gray, 
50. 

1  Prosser  v.  Hooper,  1  Moore,  106  ;  Milner  v.  Tucker,  7  Car.  &  P.  15  ; 
Grimaldi  v.  White,  4  Esp.  95;  Ante,  §  405;  Fielders.  Starkin,  1  H.  Black. 
17  ;  Poulton  v.  Lattimore,   9  Barn.  &  Cres.  259 ;  Boorman  v.  Jenkins,  12 
Wendell,  566. 

2  Fielder  v.  Starkin,  1  H.  Black.  17 ;  Pateshall  v.  Tranter,  3  Adol.  &  El. 
103;  Dorr  v.  Fisher,  1  Cushing,  274;  Waring  v.  Mason,  18  Wendell,  425; 
Ante,  §  405,  455. 

3  Towers  v.  Barrett,  1  T.  R.  133;  Hunt  v.  Silk,  5  East,  449;  Fisher  v. 
Samuda,   1  Camp.  190;  Street  v.  Blay,  2    Barn.    &    Adol.  464;    Parker 
v.  Palmer,  4  Barn.  &  Aid.  387  ;  Thurston  v.  Blanchard,  22  Pick.  20 ;  Sands  v. 
Taylor,  5  Johns.  395;  Percival  v.  Blake,  2  Car.   &  P.  514;    Hopkins  v. 
Appleby,  1  Stark.  477 ;  Ante,  §  405. 
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representation  amounting  to  a  warranty,  the  burden  of  proof 
in  an  action  to  recover  the  price,  is  on  the  vendee,  to  show 
that  it  was  not  equal  to  the  warranty,1  it  behooves  the  vendee 
to  be  careful  to  give  notice  of  the  insufficiency  of  the  goods 
as  soon  as  he  discovers  it. 

§  456.  If,  by  the  special  terms  of  the  contract,  the  vendee  be 
authorized  to  return  the  goods,  in  case  they  do  not  prove  to  be 
satisfactory,  —  or,  if  they  be  sold  "  on  trial,"  or  "  on  sale  and 
return,"  or  "  on  approval,"  2  —  the  vendee  may,  if  they  do  not 
correspond  to  the  warranty,  return  the  goods  within  a  reason- 
able time,  rescind  the  contract,  and  bring  an  action  for  money 
had  and  received,  to  recover  back  the  price,  if  it  be  paid  by 
him.3  And  in  all  such  cases  the  vendee  may  retain  the  goods 
for  a  sufficient  length  of  time  to  make  a  fair  trial.4  So,  also, 
on  a  sale  by  sample,  in  which  there  is  an  implied  privilege  of 

1  Dorr  v.  Fisher,  1  Gushing,  274. 

2  Ante,  §  250. 

3  Towers  v.  Barrett,  1  T.  R.  136 ;  Thornton  v.  Wynn,  12  Wheaton,  192 ; 
Coolidge  v.  Brigham,  1  Metcalf,  550 ;  Street  v.  Blay,  2  Barn.  &  Adol.  462 ; 
Ante,  §  417  ;  Poulton  v.  Lattimore,  9  Barn.  &  Ores.  259  ;  Adam  v.  Richards, 
2  H.  Black.  573 ;  Freeman  v.  Clute,  3  Barbour  (S.  C.),  425  ;  Sias  v.  Bates, 
18  Vermont,  579  ;  Moss  v.  Sweet,  16  Q.  B.  493  ;  Humfrey  v.  Dale,  7  El.  & 
Bl.  266.     See  ante,  §  313,  a.     The  vendee  is  not  bound  to  return  the  goods 
even  where,  in  addition  to  a  warranty,  there  is  an  express  agreement  by  the 
vendor,  that  they  may  be  returned,  in  case  they  do  not  conform  to  the  con- 
tract.    The  vendee  may  still  retain  the  goods  and  sue  for  a  breach  of  the 
warranty.     Douglass  Axe  Manuf.  Co.  v.  Gardner,  10  Gushing,  88,  and  the 
comments  therein  upon  Adam  v.  Richards,  2  H.  Black.  573,   which  seems 
to  hold  a  different  doctrine.     See  Chitty  on  Contr.  (ed.  1860)  488,    489 ; 
Mayer  v.  Dwinell,  29  Vermont,  298 ;  Patchin  v.  Swift,  21  Vermont,  292 ; 
[Barth  v.  Burt,  52  Barbour,  628]. 

4  Poulton  v.  Lattimore,  9  Barn.  &  Cres.  259 ;  Adam  v .  Richards,  2  H. 
Black.  573;  Freeman  v.  Clute,  3  Barbour  (S.  C.),  425;  Ante,  §  405;    Sias 
v.  Bates,  18  Vermont,  579.     But  a  sale  of  personal  property,  on  condition 
that  the  vendee  may  return  the  article  in  a  specified  time,  becomes  absolute, 
if  the  vendee  so  misuse  the  property  during  that  time,  as  materially  to  impair 
its  value ;  and,  if  it  has  not  been  paid  for,  the  vendor  may  recover  the  price 
in  general  assumpsit  for  goods  sold.     Ray  v.  Thompson,  12  Gushing,  281. 
In  a  sale  on  a  condition  subsequent,  the  property  vests  presently  in  the  ven- 
dee, defeasible  only  on  the  performance  of  the  condition.     Ibid. 
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return,  where  the  goods  do  not  correspond  to  the  sample  ;  or 
where  goods,  ordered  on  an  executory  contract  to  be  manu- 
factured or  supplied  for  a  particular  purpose,  do  not  agree 
with  the  order,  and  are  not  fit  for  the  purpose,  the  contract 
may  be  rescinded  by  the  vendee,  and  the  action  of  money  had 
and  received  may  be  sustained.1  But  this  form  of  action  can 
only  be  brought  upon  a  contract,  which  is  rescinded  and  com- 
pletely closed,2  —  and,  so  long  as  it  remains  open  and  unre- 
scinded,  the  vendee  must  declare  specially  on  the  ^warranty. 
Unless,  therefore,  the  vendee  have  a  right,  by  the  terms  of  the 
agreement,  to  return  the  goods ;  or  unless  they  be  received 
when  returned,  although  there  be  no  such  agreement ;  or  un- 
less in  cases  of  fraud,  or  of  sale  by  sample,  or  of  an  executory 
contract,  where  the  warranty  is  broken  and  the  goods  are  not 
actually  accepted,  —  the  vendee  must  bring  his  action  upon 
the  special  contract  for  breach  of  warranty.3  This  last  propo- 
sition of  course,  however,  does  not  apply  in  those  States  where 
a  return  of  the  goods  may  be  made  and  the  contract  of  sale 
rescinded  in  all  cases  of  a  breach  of  warranty  made  upon  the 
sale  of  them.4 

§  456  a.  Wherever  the  vendee  is,  by  the  special  terms  of  the 
contract,  or  by  construction  of  law  on  the  circumstances  of 
the  case,  authorized  to  return  the  goods,  his  offer  to  return,  if 
made  within  a  reasonable  time,  will  be  considered  as  equiva- 
lent to  an  actual  return,  and  sufficient  to  found  an  action  for 
the  price,  whether  the  vendor  receives  them  or  not.5 

§  457.  If,  however,  the  vendor  refuse  utterly  to  receive  the 

1  Street  v.  Blay,  2  Barn.  &  Adol.  462 ;  Okell  v.  Smith,  I  Stark.  N.  P.  C. 
107 ;  Smith  v.  Field,  5  T.  R.  402 ;  Adams  v.  Richards,  2  H.  Black.  53 ; 
Ante,  §  418. 

2  Clark  ».  Baker,  5  Metcalf,  452. 

3  Thornton  v.  Wynn,  12  Wheaton,  192 ;  Street  v.  Blay,  2  Barn.  &  Adol. 
462  ;  West  v.  Cutting,  19  Vermont,  536. 

4  Ante,  §  421,  455. 

5  Towers  v.  Barrett,  1  T.  R.  136 ;  Thornton  v.  Wynn,  12  Wheaton,  192 ; 
Coolidge  v.  Brigham,  1  Metcalf,  550 ;  Clark  v.  Baker,  5  Metcalf,  452. 
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goods  back,  upon  failure  of  the  warranty,  the  vendee  is  under 
no  obligation  to  keep  them  for  him,  but  he  may,  after  giving 
due  notice  of  his  intention,  proceed  to  resell  them,  and  recover 
the  difference  between  the  net  proceeds  and  the  price  paid.1 
And  in  case  of  such  a  resale,  if  the  price  had  not  been  paid, 
the  vendor  could  ^only  recover  the  proceeds  of  the  sale,  after 
deducting  a  fair  compensation  for  the  services  of  the  vendee. 
So,  also,  in  case  of  the  absolute  refusal  of  the  vendor  to  re- 
ceive back  the  goods,  there  being  no  special  difficulty  or  ex- 
pense in  the  way,  the  vendee  would  not  be  obliged  to  resell 
them,  but  might  set  them  aside,  and  give  notice  that  he  will 
not  keep  them,  in  which  case  he  would  not  be  liable,  except 
on  some  special  contract  duly  proved.2  So,  also,  if  the  goods 
be  sent  from  a  distance,  —  or  cannot  be  returned  without  great 
expense,  —  or  are  perishable  in  their  nature,  and  cannot  be  re- 
turned without  injury,  the  vendee,  after  giving  notice  to  the 
vendor,  may  resell  them  at  auction,  and  recover  the  difference 
between  the  contract  price  and  the  net  sales  ;  or,  if  no  price 
be  paid,  he  will  be  liable  only  for  such  net  proceeds.3  Where 
a  sale  is  made  in  such  a  case,  it  is  not  necessary  that  it  should 
be  by  auction  or  in  any  other  fixed  mode,  unless  such  be  the 
usage ;  but  the  goods  must  be  sold  in  good  faith,  and  in  the 
mode  best  calculated  to  produce  their  value ;  and  if  there  be 
any  usage  as  to  the  mode  of  sale,  it  should  be  followed.4  In 
respect  to  the  notice  required  in  such  cases,  the  rule  is  that 
reasonable  notice  should  be  given.  What  constitutes  reason- 

1  Long  on  Sales  (Rand's  ed.),  p.  478;  Boulton  v.  Arnott,  3  Tyrw.  267; 
S.  C.,  1  Cromp.  &  Mees.  333 ;  Langfort  v.  Tiler,  1  Salk.  112 ;  Maclean  v. 
Dunn,  4  Bing.  722 ;  Boorman  v.  Nash,  9  Barn.   &  Ores.  145 ;  Gregory 
v.  McDowell,  8  Wendell,  435 ;  Dey  v.  Cox,  9  Wendell,  129 ;  Woodward  v. 
Thatcher,  21  Vermont,  580;    Chesterman  v.  Lamb,  2  Adol.   &  El.  129; 
M'Kenzie  v.  Hancock,  Ry.   &  M.  436 ;    Buffington  v.  Quantin,  17  Penn. 
State,  310. 

2  Greene  v.  Bateman,  2  Woodb.  &  M.  359. 

3  Long  on  Sales  (Rand's  ed.),  p.  478. 

4  Crooks  v.  Moore,  1  Sandf.  (S.  C.)  297;  Ante,  §  436. 
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able  notice  depends  on  the  circumstances  of  each  particular 
case.1 

§  457  a.  Where  the  sale  is  conditional  and  may  be  defeated 
by  the  vendor  upon  the  performance  or  non-performance  of 
some  future  act  by  the  vendee,  and  possession  of  the  property 
is  transferred,  the  vendor  may,  upon  the  failure  of  the  vendee 
to  perform  the  condition,  rescind  the  contract,  and  maintain 
trover  or  replevin  for  the  goods  ;  but  not  until  he  has  a  right 
to  demand  possession,  and  until  he  has  actually  made  a  de- 
mand for  performance  of  the  condition  and  rescinded  the  con- 
tract.2 Where  the  condition  of  a  sale  and  delivery  of  goods 
is  that  the  title  shall  not  pass  until  the  price  is  paid,  the  ven- 
dee has  no  title  in  himself,  nor  can  he  convey  any  to  a  bond  fide 
purchaser  for  a  valuable  consideration ;  nor  can  the  goods  be 
held  under  an  attachment  of  them  by  a  creditor  of  the  condi- 
tional vendee,  until  such  payment  is  made.  Upon  failure  to 
fulfil  the  condition,  the  vendor  may  maintain  trover  or  re- 
plevin for  the  goods.3 

§  458.  Where  the  contract  is  broken  as  to  the  identity  of 
the  article,  it  being  completely  different  from  what  was  or- 
dered, and  there  is  no  fraud,  the  buyer  would  be  entitled  to 
reject  the  article  and  thus  rescind  the  contract,  on  the  ground, 
that  there  was  a  mutual  mistake,  and  that  there  was  no  con- 
tract between  the  parties  in  respect  to  the  article  actually  fur- 
nished.4 Of  course,  if  there  were  fraud,  the  vendee  could 
rescind ;  for  fraud  renders  every  contract  voidable,  at  the  op- 
tion of  the  party  defrauded.  In  case  of  fraud  on  the  part  of 
the  vendor  he  will  be  liable  not  merely  for  the  difference  be- 
tween the  price  and  the  value  of  the  thing  sold,  —  or  between 

1  Crooks  v.  Moore,  1  Sandf.  (S.  C.)  297. 

2  Fairbank  ».  Phelps,  22  Pick.  536 ;  Ayer  v.  Bartlett,  9  Pick.  56 ;  Smith 
v.  Plower,  15  East,  607  ;  Gordon  v.  Harper,  7  T.  R.  9  ;  Wheeler  v.  Train, 
3  Pick.  258. 

3  Deshon  v.  Bigelow,  8  Gray,  159 ;  Ante,  §  313, 

4  See  ante,  §  148,  377. 
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the  value  of  the  thing  sold,  with  its  defects,  and  the  value  of 
such  a  thing  as  was  bargained  for ;  but  for  the  full  measure 
of  damage,  which  the  vendee  may  suffer  as  a  necessary  or 
natural  consequence  of  the  fraud.1 

§  458  a.  Where  the  vendee  has  been  fraudulently  deceived 
by  the  vendor,  he  has  the  same  general  rights  as  those  which 
we  have  already  considered  as  belonging  to  the  vendor  in 
cases  where  the  vendee  has  been  guilty  of  fraud.2  He  may 
affirm  the  contract  and  sue  for  damages,  or  he  may  rescind  it 
utterly.3  So,  also,  if,  after  his  affirmance  of  the  contract,  the 
other  party  bring  an  action  against  him  on  the  contract,  he 
may  recoup  the  damages  sustained  by  him  on  account  of  the 
fraud.4  But  after  he  has  affirmed  the  contract,  he  cannot 
maintain  an  action  depending  upon  the  rescission  of  the  con- 
tract, such  as  trover  or  replevin.6 

§  458  b.  In  order  to  support  an  action  for  money  had  and 
received,  the  contract  must  have  been  previously  rescinded  in 
totof  which  may  be  done  either  by  an  act  of  the  vendee, 
where,  by  the  terms  of  the  contract,  or  by  construction  of  law, 
it  is  in  his  power  to  rescind  it  by  such  act ;  or,  by  the  uncondi- 
tional assent  of  the  vendor  to  the  rescinding  thereof.  Where 
the  vendee  is  at  liberty  to  return  the  goods  bought,  by  the 

1  Jeffrey  v.  Bigelow,  13  Wendell,  518 ;  Diramick  v.  Lockwood,  10  Wen- 
dell, 142;  Walkers.  Moore,  10  Barn.  &  Ores.  421;  Fox  v.  Mackreth,  2 
Cox,  322 ;  Pothier  de  Oblig.  Ft.  1,  ch.  2,  §  2,  No.  166 ;  Long  on  Sales 
(Rand's  ed.),  p.  479,  480;  Clunnez  v.  Pezzy,  1  Camp.  8.  See  Stiles  v. 
White,  11  Metcalf,  356 ;  Ante,  §  412,  454,  454  a ;  Page  v.  Parker,  40  N". 
Hamp.  47,  72. 
'  2  See  ante,  §  446,  446  a,  446  b,  446  c,  446  d,  447,  456. 

3  Bradley  v.  Bosley,  1  Barbour,  Ch.  125. 

4  Whitney  v.  Allaire,  4  Denio,  555. 
6  Ibid ;  Ante,  §  446,  et  seq. 

6  Clark  v.  Baker,  5  Metcalf,  452.  But  it  seems  that  in  certain  cases  of 
discovered  fraud,  the  injured  party  may  rescind,  although  he  is  not  entirely 
able,  upon  discovering  the  fraud,  to  reinstate  the  parties  in  their  former 
condition,  provided  he  does  what  he  can  to  rescind  as  soon  as  the  fraud  is 
discovered.  See  Veazie-v.  Williams,  8  Howard  (U.  S.),  134;  Martin  v. 
Roberts,  5  Gushing,  126 ;  Frost  v.  Lowry,  15  Ohio,  200. 
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special  terms  of  the  contract,  or  otherwise,  his  offer  to  return 
will  be  considered  as  equivalent  to  an  actual  return,  and  suf- 
ficient to  found  the  action  for  money  had  and  received.1 

1  Towers  v.  Barrett,  1  T.  R.  136  ;  Thornton  v.  Wynn,  12  Wheaton,  192  ; 
Coolidge  v.  Brigham,  1  Metcalf,  550;  Clark  v.  Baker,  5  Metcalf,  452; 
Howard  ».  Cadwalader,  5  Blackf.  225 ;  Newell  v.  Turner,  9  Porter,  420. 
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CHAPTER  XYI. 

SALES  BY  AUCTION. 

§  459.  HAVING  now  followed  the  contract  of  sale  through 
its  different  stages  from  its  inception  to  its  completion,  and 
considered,  also,  the  rights  and  remedies  of  both  parties,  in 
case  of  a  breach  of  contract,  we  now  propose  to  consider 
some  particular  species  of  sales,  which  are  governed  by  pecul- 
iar rules,  not  usually  applicable  to  the  common  contract  of 
sale.  The  present  chapter  will  be  devoted  to  the  considera- 
tion of  the  rules  applicable  to  sales  by  auction. 

§  460.  A  sale  by  auction  is  a  public  sale,  where  goods  are 
offered  to  be  taken  by  the  highest  bidder.  There  was  a  con- 
tract in  the  Roman  law,  called  In  diem  addictio,  which  closely 
resembles  the  sales  by  auction  in  the  Common  Law.  This 
was  a  contract,  by  which  the  vendor  bound  himself  to  a  sale 
of  a  thing  for  a  stipulated  price,  unless,  within  a  certain  stated 
time,  a  better  price  should  be  offered.  "  Ille  fundus  centum  esto 
till  emptus,  nisi  si  quis  intra  kalendas  Januarias  proximas  meli- 
orem  conditionem  fecerit,  quo  res  a  domino  abeat."  Whether 
this  was  a  sale  with  a  resolutory  or  subsequent  condition,  or 
with  a  suspensive  or  precedent  condition,  was  a  matter  of  dis- 
cussion among  the  Roman  Jurisconsults  ;  and  this  nice  distinc- 
tion was  made,  —  that,  if  the  terms  of  the  sale  were  that  a 
better  offer  being  made,  the  contract  should  be  abandoned, 
"  ut  meliore  allata  conditione,  discedatur"  the  sale  was  upon  a 
condition  subsequent  or  resolutory;  but  if  the  terms  were, 
that  the  sale  should  be  effected  unless  a  better  offer  should  be 
made,  "  ut  perficiatur  emptio,  nisi  melior  conditio  afferatur"  it 
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was  considered  to  be  a  sale  upon  a  condition  precedent  or 
suspensive ;  that  is,  ^merely  an  agreement  to  sell  upon  a  cer- 
tain condition.1  The  latter  sale  corresponds  very  closely  to 
sales  by  auction. 

§  461.  In  a  sale  by  auction  the  seller  may  withdraw  the 
goods,  or  the  bidder  may  retract  his  bid,  at  any  time  before 
they  are  knocked  off;2  for  so  long  as  the  final  consent  of  both 
parties  is  not  signified  by  the  blow  of  the  hammer,  there  are 
only  mutual  propositions,  but  no  mutual  agreement  to  one 
definite  proposition.3  Any  retraction  by  either  party  should, 
however,  be  made  so  loud  as  to  be  heard  by  the  other.4  But 
as  soon  as  the  hammer  is  struck  down,  which  is  the  typical 
notification  by  the  seller  that  the  offer  of  the  buyer  is  accepted, 
the  bargain  is  considered  as  concluded,  and  the  seller  has  no 
right  afterwards  to  accept  a  higher  bid,  nor  the  buyer  after- 
wards to  withdraw  from  the  contract.5  The  buyer  may,  how- 
ever, when  the  hammer  is  struck  down  and  the  terms  of  sale 
proclaimed,  refuse  on  the  spot  to  be  bound  by  the  sale,  if  they 
be  contrary  to  his  understanding  of  them.  But  if  he  remain 
silent,  his  assent  is  necessarily  implied.  So  the  auctioneer, 
even  after  he  has  knocked  off  property,  if  he  recognizes  a 
higher  bid,  may  reopen  the  sale.6 

§  462.  If  either  party  be  guilty  of  fraud,  or  of  deceitful  mis- 
representation, whereby  the  bidders  are  misled  ;  or  if  either 
party  acts  under  a  mistake  as  to  a  material  and  essential  par- 
ticular, the  sale  is  thereby  rendered  voidable  as  to  the  party 

1  Dig.  Lib.  18,  tit.  2. 

2  [See  Manser  v.  Buck,  6  Hare,  443.] 

3  Payne  v.  Cave,  3  T.  R.  148 ;    Routledge  v.  Grant,  4  Bing.  653 ;  Cook 
v.  Oxley,  3  T.  R.  654 ;  Addison  on  Contr.  (ed.  1857)  26,  155. 

4  Jones  v.  ISTanney,  McClel.  39 ;  S.  C.,  13  Price,  103. 

5  Jones  v.  Nanney,  McClel.  25. 

6  Pike  v.  Balch,  38  Maine,  302.     In  this  case  the  sale  was  within  the 
statute  of  frauds  and  no  entry  had  been  made  of  it  in  the  auctioneer's 
book  [and  therefore  the  sale  was  not  complete  by  knocking  off  the  prop- 
erty]. 
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affected  by  the  fraud,  or  the  mistake,  so  that  he  can,  within  a 
reasonable  time,  retract.1  Thus,  where  the  purchaser,  on  the 
sale  of  a  barge,  addressed  the  company  present,  complaining 
of  ill-usage  from  the  owner,  and  asserted  that  he  had  a  claim 
against  the  owner,  by  which  the  company  were  prevented  from 
bidding,  and  the  barge  was  knocked  off  to  the  plaintiff,  it  was 
held,  that,  under  the  circumstances,  he  could  not  insist  upon 
the  sale.2  Again,  if  there  be  a  mistake  of  a  material  and 
essential  character,  — as,  if  the  property  prove  to  have  no  ex- 
istence, or  cannot  be  found,  —  or  any  such  mistake  as  that, 
without  it,  the  party  would  never  have  entered  into  the  con- 
tract at  all,  the  purchaser  may  rescind  the  contract  altogether, 
and  is  not  bound  to  accept  the  article  and  sue  for  damages.3 
Nor  does  it  make  any  difference,  that  the  sale  was  made  under 
a  stipulation  that  error  or  misstatement  should  not  vitiate  the 
sale  if  the  misdescription  be  wilfully  or  fraudulently  made  with 
a  design  to  mislead,  and  operate  to  enhance  the  value  of  the 
subject-matter.4  Indeed,  it  has  been  held,  —  and  this  seems 
to  be  the  justest  and  truest  doctrine,  —  that  if,  under  such  a 
condition,  there  be  a  mistake  as  to  a  material  part  forming  the 
main  or  an  essential  inducement  to  the  sale,  the  contract  may 
be  avoided  by  the  buyer,  although  there  were  no  fraud.5 

§  463.  Where  there  are  printed  conditions  of  sale,  if  they 
be  brought  to  the  knowledge  of  the  vendee,  —  as  if  they  be 

1  Fuller  v.  Abrahams,  6  Moore,  316 ;  Levi  v.  Levi,  6  Car.  &  P.  239 ; 
Norfolk  v.  Worthy,  1  Camp.  340.     [See  Smith  v.  Greenlee,  2  Dev.  126.] 

2  Fuller  v.  Abrahams,  6  Moore,  316. 

3  Norfolk  v.  Worthy,  1  Camp.  340 ;  Robinson  v.  Musgrove,  8  Car.  &  P. 
469  ;  S.  C.,  2  Mood.  &  Rob.  92  ;  Flight  v.  Booth,  1  Bing.  N.  C.  377 ;  Ham- 
mond ».  Allen,  2  Sumner,  387 ;  Daniel  v.  Mitchell,  1  Story,  172 ;  Sherwood 
v.  Robins,  3  Car.  &  P.  339;    S.  C.,  Mood.  &  Malk.  194;    Malins  v.  Free- 
man, 2  Keen,  25  ;  Sheldon  v.  Capron,  3  R.  Isl.  171. 

4  Robinson  v.  Musgrove,  8  Car.  &  P.  469;  S.  C.,  2  Mood.  &  Rob.  92; 
Norfolk  v.  Worthy,  1  Camp.  337. 

8  Flight  v.  Booth,  1  Bing.  N.  C.  377 ;  Leach  v.  Mullett,  3  Car.  &  P. 
115;  Sherwood  v.  Robins,  3  Car.  &  P.  339;  S.  C.,  Mood.  &  Malk.  194; 
Dobell  v.  Hutchinson,  3  Adol.  &  El.  355,  372  ;  Belworth  v.  Hassell,  4  Camp. 
140;  Sugden  on  Vend.  264;  Dykes  v.  Blake,  4  Bing.  N.  C.  463. 


566 


SALE  OF  PERSONAL  PROPERTY. 


[CH.  XVI. 


posted  upon  the  auctioneer's  box,  or  in  the  auction  room,  and 
be  seen  by  him,  or  be  specially  referred  to  in  the  sale  itself,  — 
or,  indeed,  be  made  known  to  him  in  any  way,  —  they  will 
form  a  part  of  the  terms  of  the  contract,  and  will  be  binding 
upon  the  parties.1  As  where,  at  a  horse  repository,  there  were 
printed  conditions  posted  up,  setting  forth  that  no  warranty  of 
soundness  would  remain  in  force  beyond  twelve  o'clock  noon 
of  the  next  day  after  sale ;  it  was  held,  that  the  buyer  of  a 
horse  was  bound  thereby,  although  no  special  reference  was 
made  thereto  in  the  sale  itself ;  inasmuch  as  he  knew  of  the 
regulations  ;  and  that,  as  he  did  not  return  the  horse  within 
the  specified  time,  he  could  not  recover  on  the  warranty.2  So, 
also,  where  the  conditions  of  a  sale  by  auction  were  that  the 
goods  should  be  cleared  away  at  the  expense  of  the  buyer,  in 
fourteen  days,  and  the  price  should  be  paid  on  or  before  de- 
livery ;  and  that,  if  any  lots  remained  uncleared,  after  the  time 
allowed,  the  deposit  money  should  be  forfeited,  the  goods  re- 
sold, and  the  loss  on  the  resale  made  good  by  the  purchaser ; 
and  the  broker  gave  a  bought  note,  which  allowed  fourteen 
days  for  receiving  and  delivery  ;  it  was  held  by  the  Court  of 
Common  Pleas,  that  only  the  buyer  had  fourteen  days  to  take 
away  the  goods,  but  that  the  seller  was  bound  to  deliver  them 
immediately.3  The  printed  conditions  under  which  a  sale  by 
auction  proceeds,  cannot  be  varied  or  contradicted  by  parol 
evidence  of  verbal  statements,  made  by  the  auctioneer  at  the 
time  of  the  sale,  except  for  the  purpose  of  proving  fraud.4 
Where,  however,  any  thing  is  done  -by  one  party,  with  the  per- 
mission of  the  other,  in  contravention  of  the  conditions  of  sale, 

1  Mesnard  v.  Aldridge,  3  Esp.  271 ;   Bywater  v.  Richardson,  1  Adol.  & 
El.  508;  Baglehole  v.  Walters,  3  Camp.  154;  Eagleton  v.  East  Ind.  Co.,  3 
Bos.  &  Pul.  55. 

2  Bywater  v.  Richardson,  1  Adol.  &  El.  508. 

3  Hagedorn  v.  Laing,  6  Taunt.  162. 

4  Shelton  v.  Livius,  2  Cromp.  &  Jerv.  411 ;  Gunnis  v.  Erhart,  1  H.  Black. 
289 ;  Powell  v.  Edmunds,  12  East,  6 ;  Slack  v.  Highgate  Archway  Co.,  5 
Taunt.  792 ;  Bradshaw  v.  Bennett,  5  Car.  &  P.  48. 
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it  would  seem  to  amount  to  a  waiver  thereof,1  and  of  course, 
if  there  be  any  special  agreement,  varying  the  conditions,  the 
parties  would  not  be  bound  by  them.2  Where,  therefore,  a 
party,  to  whom  money  was  due  from  the  owner  of  goods  sold 
by  auction,  agreed  with  the  owner,  before  the  auction,  that 
the  goods  which  he  might  purchase  should  be  set  against  the 
debt,  and  became  the  purchaser  of  the  goods,  and  was  entered 
as  such  by  the  auctioneer ;  it  was  held,  that  he  was  not  bound 
by  the  printed  conditions  of  sale,  which  specified  that  pur- 
chasers should  pay  a  part  of  the  price  at  the  time  of  the  sale, 
and  the  rest  on  delivery.3 

§  464.  In  respect  to  what  constitutes  an  entire  contract  of 
sale  by  auction,  the  same  rules  apply  as  to  a  common  contract 
of  sale.  If  the  consideration  be  entire,  and  not  distinctly  sus- 
ceptible of  apportionment  by  the  very  terms  of  the  contract, 
the  contract  is  entire,  and  not  otherwise.4  Where,  therefore, 
several  lots  of  goods,  or  several  things  are  put  up  as  distinct 
things,  and  are  knocked  down  to  the  purchaser  for  distinct 
sums,  for  which  his  name  is  marked  in  the  catalogue  against 
each  lot  or  thing,  by  the  auctioneer,  there  is  a  distinct  contract 
as  to  each  thing.5  But  if  they  all  be  marked  down  to  him  at 
one  sum,  or  as  one  lot,  the  contract  is  entire.6 

§  465.  In  the  next  place,  as  to  the  operation  of  the  statute 
of  frauds  upon  sales  by  auction.  This  statute,  in  its  fourth 
section,  enacts,  that  "  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  agreement  that  is  not  to  be  per- 

1  Ex  parte  Gwynne,  12  Ves.  Jr.  379. 

2  Bartlett  v.  Purnell,  4  Adol.  &  El.  792. 

3  Bartlett  v.  Purnell,  4  Adol.  &  El.  792. 

4  Ante,  §  240-246. 

6  Ro.ots  v.  Lord  Dormer,  4  Barn.  &  Adol.  77 ;  Emmerson  v.  Heelis,  2 
Taunt.  38  ;  Baldey  v.  Parker,  2  Barn.  &  Ores.  44 ;  James  v.  Short,  1  Stark. 
426 ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  422,  423,  and  notes ;  Messer  v. 
Woodman,  2  Foster  (N.  EL),  176,  177. 

6  Dykes  v.  Blake,  4  Bing.  N.  C.  463 ;  S.  C.,  6  Scott,  320 ;  1  Sugden,  V. 
&  P.  (7th  Am.  ed.),  417,  418,  424,  and  notes ;  Peers  v.  Lambert,  7  Beavan, 
546  ;  Miner  v.  Bradley,  22  Pick.  457. 


568  SALE  OF  PERSONAL  PROPERTY.       [CH.  XVI. 

formed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  agreement,  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person,  thereto  by  him  lawfully  authorized."  And  the  seven- 
teenth section  of  the  same  statute  enacts  that  "  no  contract 
for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the 
price  of  ten  pounds  sterling  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same ;  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part-payment ;  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents,  thereunto  lawfully  authorized."  l  Within  the  terms  of 
both  these  sections,  sales  by  auction  are  held  to  be,  on  the 
ground,  that  although  they  are  made  in  the  presence  of  many 
witnesses,  yet  that  such  evidence  ought  not  to  be  admitted 
merely  because  its  quantity  would  render  perjury  less  fre- 
quent ;  for  an  opportunity  would  be,  nevertheless,  afforded  for 
an  indefmiteness  of  construction,  and  an  uncertainty  of  prac- 
tice, which  it  was  the  very  object  of  the  statute  to  prevent.2 

§  466.  The  requisitions  of  this  statute  have  already  been 
fully  considered,3  and  here  it  is  only  necessary  briefly  to  reca- 
pitulate the  most  important  rules.  As  to  the  memorandum 
required  by  the  fourth  section,  the  rule  is,  that  it  should  dis- 
tinctly set  forth  the  promise  and  the  consideration,  either  in 

1  The  amount  necessary  to  bring  a  sale  within  the  provisions  of  this 
statute,  is  fixed  in  New  York  at  $50  ;  in  Vermont,  at  $40  ;  in  Maine,  at  $30 ; 
in  New  Hampshire,  at  $33.33;  and  in  Massachusetts,  at  $50.     In  Rhode 
Island,  this  particular  provision  has  never  been  adopted. 

2  Kenworthy  v.  Schofield,  2  Barn.  &  Ores.  947 ;  Walker  v.  Constable,  1 
Bos.  &  Pul.  306;  Emmerson  w.  Heelis,  2  Taunt.' 38;  White  v.  Proctor,  4 
Taunt.  209 ;  Hinde  v.  Whitehouse,  7  East,  558 ;  O'Donnell  v.  Leeman,  43 
Maine,  158 ;    2  Kent,  Comm.  539 ;    Chitty  on  Contr.  (ed.  1860)  323,  410, 
and  notes  ;  People  v.  White,  6  Cal.  75  ;  Talman  v.  Franklin,  3  Duer  (N.  Y.), 
395 ;  Pike  v.  Balch,  38  Maine,  602 ;  Davis  v.  Rowell,  2  Pick.  64. 

3  Ante,  Chap.  VIII. 
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itself,  or  by  reference,  contained  in  itself,  to  something  ex- 
trinsic, by  which  they  may  be  made  certain  ;  that  it  should  be 
signed,  at  least  by  one  party,  and  that  the  name  of  the  other 
should  appear  on  it.1  The  exact  terms  of  the  consideration 
need  not,  however,  be  stated ;  provided  it  appear  distinctly, 
that  there  is  some  consideration.2  And  in  many  of  the 
American  States  it  has  been  held,  that  the  consideration  need 
not  appear  at  all  in  the  memorandum,  but  may  be  proved  by 
parol.3 

§  467.  As  to  the  memorandum  required  by  the  seventeenth 
section,  it  has  been  held,  that  it  should  contain  the  full  terms 
of  the  contract ;  that  is,  the  names  of  the  buyer  and  seller,  the 
subject  of  sale,  the  price,  and  the  terms  of  credit,  and  the  con- 
ditions of  sale,  if  there  be  any.4  A  mere  signing  of  the  auction 
catalogue  with  the  prices  of  the  articles  bought,  is  not,  there- 
fore, sufficient,  if  there  be  any  conditions  of  sale  not  stated 
therein.5  It  is  not  necessary,  however,  that  the  memorandum 
should  be  signed  by  both  parties,  provided  the  name  of  the 
party  charged  be  affixed  thereto  with  his  consent  or  by  his 
order.6  Again,  it  is  not  necessary,  that  all  the  terms  of  the 

1  Kenworthy  v.  Scbofield,  2  Barn.  &  Ores.  947;  Stapp  v.  Lill,  1  Camp. 
242;  S.  C.,  9  East,  348;    Lyon  v.  Lamb,   cited  Fell  on  Merc.  Guaranty, 
318 ;  Morris  v.  Stacey,  Holt,  N.  P.  153 ;  Champion  v.  Plummer,  4  Bos.  & 
Pul.  252 ;  Morley  v.  Boothby,  3  Bing.  107.     See  ante,  §  270. 

2  Ibid. ;  Stapp  v.  Lill,  1  Camp.  242 ;  S.  C.,  9  East,  348. 

3  See  ante,  §  257,  and  note. 

4  Champion  v.  Plummer,  1  Bos.  &  Pul.  N.  R.  154;  Kenworthy  v.  Scho- 
field,  2  Barn.  &  Cres.  947 ;  Kain  v.  Old,  2  Barn.  &  Cres.  627 ;  Elmore  v. 
Kingscote,  5  Barn.  &  Cres.  583  ;  Saunderson  v.  Jackson,  2  Bos.  &  Pul.  238  ; 
Hinde  v.  Whitehouse,  7  East,  558 ;  Ante,  §  257,  and  note. 

5  Hinde  v.  Whitehouse,  7  East,  558 ;  Kenworthy  v.  Schofield,  2  Barn.  & 
Cres.  945 ;  Morton  v.  Dean,  13  Metcalf,  385. 

6  Johnson  v.  Dodgson,  2  Mees.  &  W.  653;  Schneiders.  Morris,  2Maule 
&  Selw.  286  ;  Edgerton  v.  Matthews,  6  East,  307  $   Laythoarpe  v.  Bryant,  3 
Scott,  250 ;  Weightman  v.  Caldwell,  4  Wheaton,  85,  and  note ;  Penniman  v. 
Hartshorn,  13  Mass.  92;    Merritt  v.  Clason,   12  Johns.  102;  Barstow  v. 
Gray,  3  Greenl.  409 ;  Douglass  v.  Spears,  2  Nott  &  McCord,  207 ;  2  Kent, 
Comin.  510,   511 ;    Flight  v.  Bolland,  4  Russ.  298 ;    Clason  v.  Bailey,  14 
Johns.  487 ;  Propert  v.  Parker,  1  Russ.  &  Mylne,  625 ;  Ante,  §  266. 
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contract  should  appear  upon  the  same  paper ;  for  if  they  can 
be  clearly  and  unmistakably  collected  from  several  papers 
referring  to  each  other  or  from  a  defective  memorandum, 
coupled  with  a  letter  referring  thereto,  and  supplying  the  de- 
ficiency, it  will  be  sufficient  to  satisfy  the  requisitions  of  the 
statute.1  But  the  memorandum,  or  papers  must  be  suffi- 
ciently clear  to  express  the  whole  contract,  without  resort  to 
verbal  testimony ;  since,  otherwise,  the  very  object  of  the 
statute  would  be  frustrated.  The  only  purpose,  for  which 
parol  evidence  in  relation  to  the  memorandum  is  admitted,  is 
as  a  means  of  interpretation  and  explanation,  in  cases  where 
technical  terms  are  employed.2 

§  468.  This  memorandum  may  be  made  not  only  by  the 
parties,  but  by  any  "  agent  thereunto  lawfully  authorized." 
And,  in  respect  to  this  provision,  the  rule  is  in  auction  sales, 
that  the  auctioneer  is  the  agent  of  both  parties,  so  as  to  bind 
them  by  an  entry  in  his  books  of  the  terms  of  the  sale  ; 3  unless 
the  facts  of  the  particular  case  indicate  that  he  is  not  so  in- 
tended.4 So,  also,  a  clerk  of  the  auctioneer,  who  attends  the 

1  Saunderson  v.  Jackson,  2  Bos.    &  Pul.  238;  D obeli  v.  Hutchinson,  3 
Adol.   &  El.  355 ;  Smith  v.  Surman,  9  Barn.  &  Ores.  561 ;  Lent  v.  Padel- 
ford,  10  Mass.  230 ;  Phillimore  v.  Barry,  1  Camp.  513 ;  Ante,  §  272. 

2  Birch  v.  Depeyster,  4  Camp.  385;  Johnston  v.  Usborne,  11  Adol.   & 
El.  549 ;  Phill.  &  Amos  on  Evid.  738,  739  (ed.  1838)  ;  Ante. 

3  Bird  v.  Boulter,  4  Barn.  &  Adol.  446,  447.     See,  also,  S.  C.,  1  Nev.  & 
Man.  316,  note  ;  Wright  v.  Dannah,  2  Camp.  203  ;  Kenworthy  v.  Schofield, 
2  Barn.  &  Cres.  945 ;  Farebrother  v.  Simmons,  5  Barn.  &  Aid.  333 ;  Hen- 
derson v.  Barnwell,  1  Younge  &  Jerv.  389 ;  Cleaves  v.  Foss,  4  Greenl.  1 ; 
Jenkins  v.  Hogg,  2  Const.  821 ;  Gordon  v.  Sims,  2  McCord,  164 ;  Ante. 
The  auctioneer  is,  however,  the  agent  of  both  parties  for  this  purpose  only 
at  the  sale  ;  the  moment  the  sale  is  over  the  same  principle  does  not  apply, 
and  the  auctioneer  is  no  longer  the  agent  of  both  parties,  but  of  the  seller 
only.     Mews  v.  Carr,  1  Hurl.  &  Nor.  484.     [And  the  auctioneer  is  not  the 
agent  of  any  buyer  until   the  property  has  been  struck  off  to  him.     He  does 
not  become  such  merely  by  putting  up  the  property,  and  is  not  guilty  of  a 
breach  of  duty,  as  from  agent  to  principal,  merely  by  refusing  to  strike  off 
the  property  to  the  highest  bidder;   unless  it  be  offered  **  without  reserve." 
Warlow  v   Harrison,  1  El.  &  El.  295.] 

4  Bartlett  v.  Purnell,  4  Adol.  &  El.  793,  794.    [See  Williamson  v.  Barton, 
7  H.  &  N.  899.] 
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sale,  and  in  compliance  with  the  auctioneer's  proclamation, 
when  he  knocks  an  article  down  to  the  seller,  makes  a  memo- 
randum thereof  in  his  books,  without  objection  by  the  seller, 
is  a  sufficient  agent  within  the  meaning  of  the  statute.1  If, 
however,  the  auctioneer  be  the  agent,  the  memorandum  will 
not  be  -sufficient  in  an  action  brought  by  him  personally 
against  the  buyer ;  but  the  action  must  in  such  a  case  be 
brought  in  the  name  of  the  vendor,  for  whom  he  acts.2  Yet, 
if  the  auctioneer's  deputy,  or  clerk,  make  the  entry  or  memo- 
randum, following  the  declaration  of  the  auctioneer  at  the 
knocking  off  of  the  article,  the  auctioneer  may  maintain  an 
action  personally.3  That  is,  the  agent  must  not  appear  in  the 
action  to  be  one  of  the  parties,  but  to  be  a  third  person.4  [Nor 
can  an  auctioneer,  who  is  also  a  guardian,  make  a  memorandum 
of  the  sale  of  his  ward's  property  at  auction,  so  as  to  bind  the 
purchaser.5]  An  entry  cannot,  however,  be  made  by  a  clerk, 
not  present  at  the  sale,  and  not  making  the  memorandum  in 
the  presence  and  with  the  implied  consent  of  the  parties,  but 
entering  it  afterwards  at  the  request  of  the  auctioneer.6 

§  469.  In  respect  to  the  first  exception  in  the  statute,  name- 
ly, that  the  buyer  shall  "  accept  a  part  of  the  goods  so  sold, 
and  actually  receive  the  same,"  the  rule  is,  that  a  final  sur- 
render by  the  seller,  and  a  complete  appropriation  by  the 
buyer  of  the  whole  of  the  goods,  or,  in  the  case  of  an  entire 
contract,  of  a  part  of  the  goods,  in  process  of  receiving  the 

1  Wright  v.  Dannah,  2  Camp.  203 ;  Farebrother  v.  Simmons,  5  Barn.  & 
Aid.  333  ;  Henderson  v.  Barnwell,  1  Younge  &  Jerv.  389  ;  Ante ;  Smith  v. 
Jones,  7  Leigh,  165. 

2  Bird  v.  Boulter,  4  Barn.  &  Adol.  446,  447  ;  Chitty  on  Contr.  (ed.  1860) 
418. 

3  Bird  v.  Boulter,  4  Barn.  &  Adol.  446,  447. 

4  Bird  v.  Boulter,  4  Barn.  &  Adol.  446,  447 ;  Farebrother  v.  Simmons,  5 
Barn.   &  Aid.  333 ;  Wright  v.  Dannah,  2  Camp.  203 ;  Sewall  v.  Fitch,  8 
Cowen,  215. 

6  [Bent  v.  Cobb,  9  Gray,  397.] 

6  Henderson  v.  Barnwell,  1  Younge  &  Jerv.  389 ;  Alna  v.  Plummer,  4 
Greenl.  258. 
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whole,  are  required  to  satisfy  the  statute.  No  such  surrender 
can  be  final  within  the  meaning  of  this  exception,  so  long  as 
the  seller  retains  any  right  of  lien,  or  of  stoppage  in  transitu; 
and  no  appropriation  can  be  complete  so  long  as  the  buyer  is 
at  liberty  to  return  the  goods,  in  case  they  do  not  correspond 
to  the  warranty.  The  delivery  must  not  only  be  sufficient  to 
transfer  the  title,  but  also  to  destroy  the  rights  of  the  vendor 
over  the  specific  subject-matter,  in  virtue  of  the  old  agree- 
ment.1 And,  therefore,  a  delivery  to  any  person  who  is  a 
mere  middle-man,  in  whose  hand  the  goods  are  subject  to  any 
control  of  the  vendor,  is  not  sufficient.2 

§  470.  The  next  consideration  is  as  to  the  rights,  duties, 
and  liabilities  of  the  auctioneer.  The  auctioneer  is  the  agent 
of  the  vendor  for  the  purposes  of  the  sale,3  and  has  the  ordi- 
nary rights  and  liabilities  of  a  special  agent.  He  has,  there- 
fore, a  claim  for  compensation,  which  is  ordinarily  in  the  form 
of  a  commission  for  services,  and  is  determined,  in  the  ab- 
sence of  any  special  agreement,  by  the  common  usage ; 4  and 
also  a  right  to  claim  a  reimbursement  for  all  expenses  and  ad- 

1  See  ante,  §  276-281 ;  Rohde  v.  Thwaites,  6  Barn.  &  Ores.  388  ;  Baldey 
v.  Parker,  2  Barn.  &  Ores.  44;  Phillips  v.  Bistolli,  2  Barn.  &  Cres.  513; 
Smith  v.  Surman,  9  Barn.  &  Cres.  561 ;  Carter  v.  Touissant,  5  Barn.  &  Aid. 
858  ;  Kent  v.  Huskisson,  3  Bos.  &  Pul.  233  ;  Hanson  v.  Armitage,  5  Barn.  & 
Aid.  557 ;  Miles  v.  Gorton,  2  Cromp.  &  Mees.  504 ;  Townley  v.  Crump,  5 
Nev.  &  Man.   608;  Winks  v.  Hassall,  9  Barn.  &  Cres.  375;  Bloxam  v. 
Saunders,  4  Barn.  &  Cres.  941. 

2  Ashley  v.  Emery,  4  Maule  &  Selw.  264 ;  Hanson  v.  Armitage,  5  Barn. 
&  Aid.  559 ;  Howe  v.  Palmer,  3  Barn.  &  Aid.  321. 

3  The  authority  of  the  auctioneer  is  confined  to  the  making  of  the  sale, 
and  he  cannot  rescind  the  sale  for  either  party,  without  specific  orders  even 
before  the  payment  of  the  purchase-money.     Boinest  v.  Leignez,  2  Rich.  L. 
464. 

4  Bower  v.  Jones,  8  Bing.  65 ;  Coles  v.  Trecothick,  9  Ves.  243 ;  Maltby 
v.  Christie,  1  Esp.  340 ;  Eicke  v.  Meyer,  3  Camp.  412 ;  Cohen  v.  Paget,  4 
Camp.  96 ;  Roberts  v.  Jackson,  2  Stark.  225 ;  Chapman  v.  De  Tastet,  2 
Stark.  294;    Robinson  v.  frew  York  Ins.  Co.,  2  Caines,  357 ;    Story  on 
Agency,  §  326,  et  seq. ;  Story  on  Contracts,  §  321,  322,  323,  and  cases  there 
cited ;  Waldo  v.  Martin,  4  Barn.  &  Cres.  319. 
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vances,  properly  incurred  by  him  in  the  course  of  his  agency.1 
If,  however,  the  sale  becomes  nugatory  by  reason  of  the  neg- 
ligence or  unskilfulness  of  the  auctioneer,  he  will  not  be  enti- 
tled to  recover  any  compensation  for  his  services.2  [But  if  he 
be  the  actual  cause  of  the  sale  by  advertising  or  otherwise, 
he  is  entitled  to  his  commission,  although  before  the  final  sale, 
the  vendor  withdrew  the  property  from  sale  by  him.3  But  he  is 
not  entitled  to  commissions  for  selling  to  a  company  in  which 
he  is  directly  interested  as  a  partner,  shareholder,  or  director.4] 
He  is,  also,  entitled  to  compensation  from  his  principal  for 
damages  resulting  from  the  agency,  unless  he  be  guilty  of 
improper  and  unauthorized  conduct  in  relation  thereto.5  But 
before  he  can  claim  compensation,  he  must  have  faithfully 
performed  all  his  duty ;  unless,  by  usage,  in  the  particular 
transaction,  a  proportional  remuneration  is  allowed  for  a  partial 
performance.6  Where  an  auctioneer  sells  several  distinct  lots 
of  land  or  goods,  and  there  is  no  agreement  between  him  and 
the  owner  for  an  entire  sum  as  compensation  for  his  whole 
service,  the  sale  of  each  lot  is  a  distinct  contract,  and  the 
auctioneer's  claim  for  compensation  arises  upon  each  several 
sale,  and  is  complete  on  such  sale.7 

§  471.  He  is,  also,  ordinarily,  entitled  to  sue  either  party, 
while  he  has  a  beneficial  interest.     He  may,  therefore,  person- 

1  Story  on  Agency,  §  335-339 ;  Powell  v.  Trustees  of  Newburgh,   19 
Johns.  284;  Capp  v.  Popham,  6  East,  392;    Hardacre  v.  Stewart,  5  Esp. 
103 ;  D'Arcy  v.  Lyle,  5  Binney,  441 ;  Rogers  v.  Kneeland,  10  Wendell,  218. 

2  Denew  v.  Daverell,  3  Camp.  451 ;  Jones  v.  Nanney,  McClel.  25.     See 
Dodge  v.  Tileston,  12  Pick.  328;  Howe  v.  Dewing,  2  Gray,  476;  Hamond 
v.  Holiday,  1  Car.  &  P.  384 ;  Hicks  v.  Minturn,  19  Wendell,  550. 

3  [Green  v.  Bartlett,  14  C.  B.  (N.  S.)  681.] 

4  [Salomans  v.  Pender,  3  H.  &  C.  639.] 

5  Adamson  v.  Jarvis,  4  Bing.  66 ;  Allaire  v.  Oreland,  2  Johns.  Cas.  54; 
Coventry  v.  Barton,  17  Johns.  142  ;  Hardacre  v.  Stewart,  5  Esp.  103  ;  Capp 
v.  Popham,  6  East,  392;  Jones  v.  Nanney,  13  Price,  76;  Denew  v.  Daverell, 
3  Camp.  451. 

6  Hamond  v.  Holiday,  1  Car.  &  P.  384 ;  Broad  v.  Thomas,  7  Bing.  99 ; 
Dalton  v.  Irvin,  4  Car.  &P.  289;  Reed  v.  Rann,  10  Barn.  &  Cres.  438. 

7  Robinson  v.  Green,  3  Metcalf,  159.      . 
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ally,  sue  his  principal  for  damages,  or  expenses,  or  for  his 
commission ;  or  he  may,  as  representative  of  the  seller,  sue 
the  buyer  for  the  price  of  the  goods,  —  even  although  the 
goods  be  sold  at  the  house  of  the  principal,  and  be  known  to 
be  his  property,  — or  even  if  he  declare  the  name  of  the  princi- 
pal at  the  sale.1  But  if  the  goods,  which  he  has  sold,  do  not 
.belong  to  the  vendor,  and  are  claimed  by  the  real  owner,  he 
cannot  maintain  an  action  against  the  buyer.2  And  so  the 
purchaser  may  plead,  by  way. of  defence  against  an  action  by 
the  auctioneer,  that,  by  the  terms  of  the  sale,  or  by  the  subse- 
quent conduct  of  the  auctioneer,  he  had  been  induced  to  settle 
with  the  owner  of  the  goods.  And  so  the  purchaser  may  in 
certain  cases  set  off  a  debt  due  to  himself  from  the  owner.8 

§  472.  The  duties  of  the  auctioneer  are,  in  the  first  place, 
to  take  the  same  care  of  the  goods,  which  are  sent  to  him  for 
sale,  as.  if  they  were  his  own  property.  His  responsibilities 
and  duties,  in  this  respect,  are  those  of  a  bailee  for  Hire  of 
Labor  and  Services,  which  bailment  is  technically  called 
Locatio  operis.  He  is  bound  to  exercise  only  ordinary  dili- 
gence and  skill,  and  is  not  responsible  for  unavoidable  acci- 
dents.4 

§  473.  Again,  it  is  his  duty  strictly  to  observe  all  the  in- 
structions of  his  principal,  and  all  the  conditions  of  sale ;  and 
if  he  deviate  from  them  he  will  be  personally  liable  for  the 
consequences,  as  well  in  respect  to  his  liabilities,  as  to  his 
remedies.5  Thus,  where  goods  are  intrusted  to  him  to  sell  at 

1  Williams  v.  Millington,  1  H.  Black.  81 ;  Atkyns  v.  Amble,  2  Esp.  493 ; 
Robinson  v.  Rutter,  4  El.  &  Bl.  954 ;    Coppin  v.  Walker,  7  Taunt.  237 ; 
Girard  v.  Taggart,  5  Serg.  &"R.  27 ;  Beller  v.  Block,  19  Ark.  566 ;  [Min- 
turn  v.  Main,  3  Seld.  220;  Fisher  v.  Marsh,  6  B.  &  S.  411]. 

2  Dickenson  v.  Naul,  4  Barn.  &  Adol.  638 ;  S.  C.,  1  Nev.  &  Man.  721. 

3  Coppin  v.  Walker,  7  Taunt.  237  ;  Coppin  v.  Craig,  7  Taunt.  243  ;  Robin- 
son v.  Rutter,  4  El.  &  Bl.  954 ;  Addison  on  Contr.  (ed.  1857)  639 ;  Post, 
§  479.     [See,  also,  Grice  v.  Kenrick,  Law  Rep.  5  Q.  B.  340  (1870).] 

4  Maltby  v.  Christie,  1  Esp.  340 ;  Story  on  Bailm.  431. 

8  Jones  v.  JSTanney,  13  Price,  76  ;  S.  C.,  McClel.  25  ;  Bexwellv.  Christie, 
Cowp.  395;  Denewtf.  Daverell,  3  Camp.  451. 
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auction,  he  would  not  be  authorized  to  sell  them  at  private 
sale.1  [And  a  custom  among  auctioneers  to  sell  at  private  sale, 
without  special  authority,  if  the  public  sale  has  proved  abortive, 
has  been  held  to  confer  no  such  right.2]  He  would  not  be 
bound,  however,  strictly  to  obey  instructions,  which  would 
operate  as  a  fraud  upon  others.  And  if  no  special  instructions 
be  given,  it  is  his  duty  to  follow  the  common  custom  in  the 
business.  If,  however,  although  he  disobey  his  instructions, 
the  principal  afterwards,  with  full  knowledge  thereof,  either 
expressly,  or  by  implication,  assent  to  his  course,  such  assent 
will  be  a  ratification  thereof,  which  will  entitle  him  to  the 
same  rights  as  if  he  had  strictly  followed  his  instructions.3 

§  474.  So,  also,  where  an  auctioneer,  after  a  sale  by  public 
auction,  receives  a  deposit  therefor  from  the  vendee,  it  is  his 
duty,  as  the  agent,  or  rather  as  the  stakeholder  of  both  vendor 
and  vendee,  to  retain  the  deposit  until  the  sale  is  complete, 
and  it  is  ascertained  to  whom  the  money  belongs.4  The 
authority  of  an  auctioneer  to  receive  payment  for  goods  sold 
by  him,  in  the  absence  of  proof  of  a  general  authority,  seems 
to  depend  upon  the  conditions  of  sale,  and  the  terms  of  his 
employment.5  An  auctioneer  cannot,  in  general,  bind  his 
principal  by  receiving  payment  otherwise  than  in  money,  as, 
by  taking  a  bill  of  exchange  in  payment ;  unless  he  was  ex- 
pressly authorized  so  to  do,  or  unless  it  was  customary,  in 
like  cases,  to  settle  by  bill.6 

1  Daniel  v.  Adams,  Amb.  495. 

2  [Marsh  v.  Jelf,  3  F.  &  F.  234.] 

3  Catlin  y.  Bell,  4  Camp.  183 ;  Smith  v.  Colagan,  1  T.  R.  189,  note ; 
Forrestier  v.  Boardman,  1  Story,  43 ;   Story  on  Agency,  §  49,  and  note ; 
§  242,  252 ;  Veazie  v.  Williams,  3  Story,  612. 

4  Edwards  v.  Hodding,  5  Taunt.  815 ;  Gray  v.  Gutteridge,  3  Car.  &  P. 
43;  Spittle  v.  Lavender,  5  Moore,  270;  S.  C.,  2  Brod.  &  Bing.  452.     See 
post,  §  478. 

8  Sykes  v.  Giles,  5  Mees.  &  W.  645,  651.  See  Cayel  v.  Thornton,  3 
Car.  &  P., 352 ;  Bunney  v.  Poyntz,  4  B.  &  Adol.  568;  Yerby  v.  Grisby,  9 
Leigh,  387  ;  Hackney  v.  Jones,  3  Humph.  612 ;  [Pinckney  v.  Hagadorn,  1 
Duer,  89] . 

6  Sykes  v.  Giles,  5  Mees.  &  W.  645 ;  Ward  v.  Evans,  2  Ld.  Raym.  928. 


576  SALE  OP  PERSONAL  PROPERTY.        [CH.  XVI. 

[§  474  a.  An  auctioneer  of  goods  put  into  his  possession 
to  sell  has  such  a  special  property  in  the  goods  that  he  may 
maintain  trespass,  trover,  or  replevin  for  them  against  a 
wrong-doer,1  but  if  the  goods  are  fixtures  attached  to  a 
building,  which  after  the  sale  the  purchaser  is  to  take  down 
and  remove,  the  auctioneer  has  not  such  a  possession  as  will 
sustain  trespass  de  bonis  for  their  wrongful  removal.2] 

§  475.  Again,  the  authority  committed  to  an  auctioneer  is 
a  personal  trust  which  he  cannot  delegate  to  another  without 
the  consent  of  the  owner.3  He  cannot,  therefore,  authorize 
his  clerk  to  act  as  agent  for  his  employer,  in  his  absence.4 
He  is  not,  however,  bound  in  all  cases  to  become  the  orator 
on  the  occasion  ;  but  he  may  employ  another  person  to  use 
the  hammer  and  make  the  declamations,  provided  it  be  in  his 
presence,  and  under  his  immediate  direction  and  supervision.6 
Nor,  in  such  a  case,  will  his  occasional  absence  for  a  time 
during  the  sale  invalidate  the  sale.6 

§  476.  Again,  an  auctioneer,  like  every  other  agent,  cannot, 
ordinarily,  purchase  the  goods  of  his  principal,  either  on  his 
own  account,  or  in  behalf  of  a  third  person.7  And  this  rule  is 
founded  on  the  clearest  principles  of  justice  and  of  sound 
policy  ;  since,  in  such  case,  the  interest  of  the  agent,  as  agent, 
would  be  wholly  at  variance  with  his  interest  as  purchaser, 

[Affirmed  in  the  late  case  of  Williams  v.  Evans,  Law  Rep.  1  Q.  B.  352 
(1866).     And  see  Ferrars  v.  Robins,  2  C.  M.  &  R.  152.] 

1  [Williams  v.  Millington,  1  H.  Bl.  81 ;  Tyler  v.  Freeman,  3  Gush.  261. 
And  the  goods  are  privileged  from  distress  against  the  owner  so  long  as  they 
are  in  the  auctioneer's  possession.     Williams  v.  Holmes,  8  Exch.    861 ; 
Brown  v.  Arundell,  10  C.  B.  54.] 

2  [Davis  v.  Hanks,  3  Exch.  435.] 

3  Coles  v.  Trecothick,  9  Ves.  243;  Commonwealth  v.  Harnden,  19  Pick. 
482 ;  Ess  v.  Truscott,  2  Mees.  &  W.  385 ;  Coombe's  case,  9  Coke,  75 ; 
Com.  Dig.  Attorney,  C.  3 ;  Lausatt  v.  Lippincott,  6  Serg.  &  R.  386 ;   Solly 
v.  Rathbone,  2  Maule  &  Selw.  298. 

4  Coles  v.  Trecothick,  9  Yes.  243. 

5  Commonwealth  v.  Harnden,  19  Pick.  482. 

6  Commonwealth  v.  Harnden,  supra. 

7  [See  Salomons  v.  Pender,  3  H.  &  C.  639.] 
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and  would  tend  directly  to  the  furtherance  of  fraud.1  But  the 
sale  is  voidable  only  at  the  election  of  the  principal,  and  is  not 
utterly  void.  The  principal  may,  if  he  chooses,  upon  notice 
of  the  fact,  hold  the  auctioneer  to  .his  bid,  as  purchaser  at  the 
sale ;  and  the  auctioneer,  when  he  purchases,  purchases  at 
his  own  risk.2 

§  477.  The  liabilities  of  an  auctioneer  sometimes  result 
from  an  omission  by  him  to  perform  his  dutie.s  ;  sometimes 
they  are  natural  incidents  thereto,  and  sometimes  they  are  as- 
sumed by  him,  either  from  design  or  negligence.  If  he  fail  to 
comply  with  his  instructions,  and  with  the  conditions  of  sale ; 
or,  if  he  do  not  employ  ordinary  diligence  in  taking  care  of  the 
goods  intrusted  to  him  for  sale  ;  or,  if  he  delegate  his  charge, 
and  injury  accrue ;  or,  if  he  purchase  the  goods,  or  do  any 
other  improper  act ;  he  is  liable  therefor  to  the  vendor,  and 
cannot  recover  his  commissions.3  So,  also,  if  he  do  not  dis- 
close the  name  of  his  principal  at  the  time  of  the  sale  [or  sell 
for  less  than  he  had  authority  to  do 4] ,  he  assumes  the  respon- 
sibility of  the  sale,  and  is  answerable  in  damages  to  the  vendee 
for  any  injury  which  may  have  resulted  from  the  non-com- 
pletion of  the  contract.5 

1  Barker  v.  Marine  Ins.  Co.,  2  Mason,  369  ;  Church  v.  Marine  Ins.  Co., 
1  Mason,  341;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  204;  Wright  v. 
Dannah,  2  Camp.  203  ;  Gillett  v.  Peppercorn,  3  Beav.  78 ;  Story  on  Agency, 
§  13,  108 ;  Downes  v.  Gazebrook,  3  Meriv.  200 ;  2  Sugden,  V.  &  P.  (7th 
Am.  ed.)  364,  and  cases  in  note  ;  Arnold  v.  Brown,  24  Pick.  89,  96  ;  Veazie 
v.  Williams,  3  Story,  C.  C.  625;  S.  C.,  8  Howard  (U.  S.),  134,  151,  152, 
per  Woodbury,  J. 

2  Veazie  v.  Williams,  3  Story,  C.  C.  625,  per  Story,  J. 

3  Ante,  §  470-476,  and  cases   cited.      See,   also,  Brown  v.  Staton,  2 
Chitt.  353  r  Nelson  v.  Aldridge,  2  Stark.  435 ;   [Hibbert  v.  Bayley,  2  F.  & 
F.  48]. 

4  [Bush  v.  Cole,  28  1ST.  Y.  261.     The  contract  in  such  case  is  not  binding 
upon  the  owner.     Hazul  v.  Dunham,  1  Hall,  655.] 

5  Hanson  v.  Roberdeau,  Peake,  120 ;  Mills  v.  Hunt,  20  Wendell,  431 ; 
Franklin  v.  Lamond,  4  Com.  B.  637  ;  Jones  v.  Littledale,  6  Adol.  &E1.  486. 
[See  Warlow  v.  Harrison,  1  El.  &  El.  295 ;  Mainprice  v.  Westley,  6  B.  & 
S.420  (1865).] 
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§  478.  Where,  in  a  sale  by  auction,  a  deposit  of  money  is 
made  by  the  vendee  in  the  hands  of  the  auctioneer,  we  have 
seen  that  his  duty  is  to  retain  it  until  the  sale  is  complete, 
and  it  is  ascertained  to  whom  it  belongs.1  Until  the  sale  is 
completed,  he  is  the  stakeholder  of  both  parties,  and  is  liable 
therefor.2  If,  therefore,  he  pay  it  over  to  the  vendor,  before 
the  contract  is  completed,  although  he  receive  no  notice  from 
the  vendee  not  to  do  so,  and  although  he  have  acted  entirely 
bond  fide,  yet,  if  the  sale  be  annulled  on  account  of  the  ven- 
dor's defect  of  title,  he  will  be  liable  to  the  vendee  for  the 
deposit,  in  an  action  for  money  had  and  received,3  unless  it 
appears  to  have  been  the  intention  of  the  parties  that  the 
amount  should  have  been  paid  over  to  the  vendor,  and  it  has 
accordingly  been  done.4  But  he  is  not,  in  any  case,5  liable  for 
interest  thereon  either  to  the  vendor  or  vendee,  even  though  it 
be  proved  that  he  made  interest.6  If  the  auctioneer  receive 
money  as  a  deposit  on  the  sale,  knowing  that  there  is  a  defect 
in  the  title,  he  would,  a  fortiori,  be  liable  therefor,  although 
he  had  paid  it  over  to  the  vendor.7  [So  where  the  purchaser 
rescinds  the  contract  on  the  ground  that  the  representations 
which  the  auctioneer  made  by  direction  of  the  owner,  were 
fraudulent,  the  owner  cannot  recover  of  the  auctioneer  the 
purchase-money  which  had  been  put  in  his  hands  by  the 

1  Ante,  §  474. 

2  Edwards  v.  Hodding,  5  Taunt.  815;  Hanson  v.  Roberdeau,  Peake,  120; 
Gray  v.  Gutteridge,  3  Car.  &  P.  40;  Bui-rough  v.  Skinner,  5  Burr.  2639. 

3  Gray  v.  Gutteridge,  3  Car.  &  P.  40 ;  Duncan  v.  Cafe,  2  Mees.  &  W. 
244. 

4  Hurley  v.  Baker,  16  Mees.  &  W.  26. 

6  [But  if  a  solicitor  receive  the  deposit  money  purely  " as  agent"  for  the 
vendor,  he  is  not  a  stakeholder,  and  is  liable  for  interest  from  the  time  of  a 
demand  by  the  vendor.  Edgell  v.  Day,  Law  Rep.  1  C.  P.  80  (1865).  And 
see  Bamford  v.  Shuttleworth,  11  Ad.  &  El.  926.] 

6  2  Sugden,  V.  &  P.  (7th  Am.  ed.)  272-274 ;  Harrington  v.  Hoggart,  1 
Barn.  &  Adol.  577  ;  Curling  v.  Shuttleworth,  6  Bing.  121 ;  Goby  v.  Driver, 
2  Y.  &  J.  549 ;  Lee  v.  Munn,  1  Moore,  481 ;  S.  C.,  8  Taunt.  45  ;  Colton  v. 
Bragg,  15  East,  223. 

7  Edwards  v.  Hodding,  5  Taunt.  815. 
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vendee  before  the  discovery  of  the  fraud.1]  But  where  an 
action  is  brought  against  the  auctioneer  for  the  deposit,  he 
cannot  recover  the  costs  thereof  from  the  principal,  in  an 
action  for  money  had  and  received,  but  must  declare  spe- 
cially.2 

§  479.  Again,  if  the  auctioneer  be  guilty  of  negligence,  and 
omit  to  take  proper  precautions  to  secure  his  commissions,  or 
auction  duty,  he  cannot  recover  them  from  the  vendor  or  ven- 
dee.3 As  where  the  auctioneer  sold  the  goods  of  A.  and  B. 
together,  as  the  goods  of  A.,  and  C.  became  the  purchaser  of 
some  of  A.'s  goods,  and  through  negligence  in  not  giving  C. 
notice  that  they  belonged  to  A.,  C.  settled  with  B.  for  the 
price  ;  it  was  held,  that  the  auctioneer  could  not  recover  the 
price  from  the  buyer.4  And  it  was  also  held,  that,  in  such  a 
case,  if  the  auctioneer  bring  an  action  against  the  buyer  for 
the  price  of  the  goods,  the  buyer  might  set  off  a  debt  due 
from  A.  to  him.5 

§  480.  So,  also,  if  the  auctioneer,  in  selling  the  goods, 
undertake  to  warrant  them  to  be  of  a  certain  quality  or 
species,  without  disclosing  the  name  of  his  principal,  he  will 
be  personally  liable  thereon,  whether  he  were  possessed  of 
authority  or  not.  Although,  if  he  have  not  exceeded  the 
limits  of  his  authority,  he  will  have  an  action  over  against  his 
principal.  But  if  he  disclose  the  name  of  his  principal,  and 
make  a  warranty  within  the  limits  of  his  authority,  he  will 
not  be  personally  liable  for  breach  thereof.6 

1  [Stevens  v.  Legh,  2  Com.  Law  R.  251,  Q.  B.  (1853).     And  see  Mur- 
ray v.  Mann,  2  Exch.  588.] 

2  Spurrier  v.  Elderton,  5  Esp.  1. 

3  Denew  v.  Daverell,  3  Camp.  451 ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  54 ; 
Capp  v.  Topham,  6  East,  392 ;  Jones  v.  Nanney,  13  Price,  76 ;    Hicks  v. 
Minturn,  19  Wendell,  550. 

4  Coppin  v.  Walker,  7  Taunt.  237.          5  Coppin  v.  Craig,  7  Taunt.  243. 
6  Hanson  v.  Roberdeau,  Peake,  120 ;  Fenn  v.  Harrison,  3  T.  R.  761 ; 

Catlin  v.  Bell,  4  Camp.  184 ;  Prince  v.  Clark,  1  Barn.  &  Cres.  186.  There 
seems  to  be  some  doubt  whether  an  auctioneer  has,  in  virtue  of  his  office,  a 
right  to  warrant  without  special  authority.  See  The  Monte  Allegre,  9 
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§  481.  Again,  if  the  auctioneer  be  guilty  of  fraud  or  deceit, 
or  assume  the  responsibility  of  selling  disputed  goods,  he  will 
render  himself  personally  liable  to  the  party  defrauded.  If, 
therefore,  he  have  notice  that  the  goods,  which  he  is  about  to 
sell,  do  not  belong  rightfully  to  his  employer,  —  or,  that  the 
title  to  them  is  a  matter  of  dispute,  —  and  he,  nevertheless, 
proceed  to  sell  them,  he  will  be  personally  responsible.1  But 
if  he  be  deceived  himself,  and  be  ignorant  that  his  employer 
has  not  an  undisputed  title  to  the  goods,  although  he  will,  in 
the  first  instance,  be  responsible  to  the  true  owner,  yet  he  will 
have  his  remedy  against  his  employer.2  But  in  cases  where 
he  connives  with  the  vendor  to  defraud  the  buyer,  he  has  no 
remedy  against  his  confederate  for  damages  recovered  against 
him  by  the  party  defrauded.3  As  it  is  the  fraud  which  pre- 
vents him  from  recovering,  the  rule  would  not  apply  to  a  case 
where  he  was  employed  to  act  merely  for  the  purpose  of  try- 
ing or  asserting  a  right ;  or  where  he  was  deceived  into  a 
belief  in  the  goodness  of  the  vendor's  title.4 

§  482.  In  the  next  place,  as  to  the  employment  by  the  ven- 
dor of  puffers,  by-bidders,  white  bonnets,  or  decoy  ducks,  as 
they  are  technically  called, —  that  is,  persons,  who,  without 
having  any  intention  to  purchase,  are  employed  by  the  vendor 
to  raise  the  price  by  fictitious  bids,  thereby  increasing  com- 
petition among  the  bidders,  while  they  themselves  are  secured 
from  risk  by  a  secret  understanding  with  the  vendor,  that  they 

Wheaton,  645  ;  [Blood  v.  French,  9  Gray,  197] .  But  see  Gunnis  v.  Erhart, 
1  H.  Black.  289  ;  Howard  v.  Braithwaite,  1  Ves.  &  Beam.  209,  210 ;  Powell 
v.  Edmunds,  12  East,  6. 

1  Hardacre  v.  Stewart,  5  Esp.  103  ;  Adamson  v.  Jarvis,  4  Bing.  66  ;  S.  C., 
12  Moore,  241. 

2  Adamson  v.  Jarvis,  4  Bing.  66;    S.  C.,  12  Moore,  241;    Medina  v. 
Stoughton,  1  Salk.  210 ;  Sanders  v.  Powell,  1  Lev.  129  ;  Crosse  v.  Gardner, 
Garth.  90. 

3  Merryweather  v.  Nixon,  8  T.  R.  186 ;  Adamson  v.  Jarvis,  4  Bing.  66  ; 
S.  C.,  12  Moore,  241 ;  Chitty  on  Contr.  (ed.  1860)  553,  554. 

4  Merryweather  v.  Nixon,  8  T.  R.  186  ;  Adamson  v.  Jarvis,  4  Bing.  72 ; 
Chitty  on  Contr.  (ed.  1860)  553,  554.    . 
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shall  not  be  bound  by  their  bids,  —  in  respect  to  these  per- 
sons, the  rule  of  law  is,  that,  if  their  bidding  operate  to  mis- 
lead and  deceive  the  buyer,  it  will  vitiate  the  sale.  If,  there- 
fore, all  of  the  bidders,  except  the  buyer,  be  bidding  for  the 
vendor,  or  if  the  bid,  immediately  preceding  the  last  bid  of 
the  buyer,  be  by  a  by-bidder  or  puffer,  the  sale  is  voidable  by 
the  buyer.1  But  if  a  person,  or  persons,  be  employed  to  bid 
up  to  a  certain  sum,  in  order  to  prevent  a  sacrifice  of  the 
property,  and  the  price  be  afterward  raised  by  real  bidders, 
and  the  purchaser  has  not  been  misled  or  deceived,  the  sale 
will  be  valid.2  Again,  the  vendor  may  employ  by-bidders,  or 
puffers,  if  he  give  notice  to  the  other  bidders  of  his  intention  ; 
since,  in  such  a  case,  it  would  not  operate  as  a  fraud.3  But 
in  all  cases,  it  behooves  the  vendor  to  be  careful  in  making 
any  such  secret  arrangement ; 4  as  such  bad  faith  is  looked 

1  Bramley  v.  Alt,  3  Ves.  Jr.  624;  Veazie  v.  Williams,  3  Story,  C.  C. 
620;  S.  C.,  8  Howard  (U.  S.),  134;  Wheeler  v.  Collier,  Mood.  &  Malk. 
125 ;  Howard  v.  Castle,  6   T.  R.  642 ;    Bexwell  v.  Christie,  Cowp.   396 ; 
Smith  v.  Clarke,  12  Ves.  Jr.  477  ;  Crowder  v.  Austin,  3  Bing.  368  ;  Sugden 
on  Vend.  18,  19  ;  McDowell  v.  Siimns,  6  Iredell,  Eq.  278.     [See  Mortimer 
v.  Bell,  Law  Rep.  1  Ch.  10;  Green  v.  Baverstock,  14  C.  B.  (N.  S.)  204; 
Gilliott  v.  Gilliott,  Law  Rep.  9  Eq.  60  (1869).]     Where  a  sale  is  vitiated 
by  the  employment  of  a  puffer,  it  is  said  to  be  the  duty  of  the  purchaser  to 
restore  the  property  purchased  as  soon  as  the  fraud  is  discovered ;  Staines 
v.  Shore,  16  Penn.  State,  200;  McDowell  v.  Simms,  6  Iredell,  Eq.  278; 
Tomlinson  v.  Savage,  6  Iredell,  Eq.  430 ;    otherwise  he  confirms  the  sale. 
Backentoss  v.  Stabler,  33  Penn.  State,  251. 

2  Smith  v.  Clarke,  12  Ves.  Jr.  477;   Conolly  v.  Parsons,  3  Ves.  625, 
note;  Bramley  v.  Alt,  3  Ves.  652;  Veazie  v.  Williams,  3  Story,  C.  C.  620; 
Steele  v.  Ellmaker,  11  Serg.  &  R.  86 ;  Morehead  v.  Hunt,  1  Dev.  &  Bat. 
Eq.  35 ;  Woods  v.  Hall,  1  Dev.  411 ;  Wolfe  v.  Luyster,  1  Hall,  146 ;  Mon- 
crieff  v.  Goldsborough,  4  Harr.   &  M'H.  282 ;    Latham  v.  Morrow,  6  B. 
Monr.  630 ;  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431 ;   Baham  v. 
Bach,  13  Louisiana,  287 ;  Troughton  v,  Johnson,  2  Hayw.  28 ;  Tomlinson 
v.  Savage,  6  Iredell,  Eq.   430 ;   [Reynolds  v.  Dechaums,  24  Texas,  174 ; 
Flint  v.  Woodin,  9  Hare,  618]. 

3  Wheeler  v.  Collier,  Mood.  &  Malk.  125 ;  Crowder  v.  Austin,  3  Bing. 
368 ;  Oldfield  v.  Round,  5  Ves.  508.     [See  Dimmock  v.  Hallett,  Law  Rep. 
2  Ch.  21,] 

4  [Such  as  concerting  with  a  purchaser  to  make  his  bid  by  a  private  signal, 
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upon  with  great  suspicion  in  courts  of  justice,  and  the  cases 
leave  it  somewhat  doubtful,  whether  a  more  stringent  rule 
might  not  be  applied.1  Where  property  is  advertised  to  be 

which  other  bidders  did  not  understand.  Conover  v.  Walling,  2  McCarter, 
173.] 

1  The  rule  of  law,  applicable  to  this  class  of  cases,  is  far  from  being  dis- 
tinctly settled.  The  cases  are  quite  contradictory,  and  cannot  be  harmo- 
nized ;  but  the  weight  of  doctrine  seems  to  be,  upon  the  whole,  the  rule 
propounded  in  the  text.  The  first  case  in  which  the  question  as  to  the  effect 
of  puffers  at  an  auction  sale,  came  before  the  Court,  was  in  Bexwell  v.  Christie, 
Cowp.  396 ;  in  which  Lord  Mansfield  held  the  practice  to  be  a  fraud  upon 
the  buyer  and  on  the  public.  "  The  question  then  is,"  said  he,  "  whether  the 
owner  can  privately  employ  another  person  to  bid  for  him  ?  —  The  basis  of  all 
dealings  ought  to  be  good  faith ;  so  more  especially  in  these  transactions, 
where  the  public  are  brought  together  upon  a  confidence  that  the  articles  set 
up  to  sale  will  be  disposed  of  to  the  highest  real  bidder ;  that  could  never  be 
the  case,  if  the  owner  might  secretly  and  privately  enhance  the  price,  by  a 
person  employed  for  that  purpose  ;  yet  tricks  and  practices  of  this  kind  daily 
increase,  and  grow  so  frequent,  that  good  men  give  in  to  the  ways  of  the  bad 
and  dishonest  in  their  own  defence.  But  such  a  practice  was  never  openly 
avowed.  An  owner  of  goods  set  up  to  sale  at  an  auction  never  yet  bid  in  the 
room  for  himself.  If  such  a  practice  were  allowed,  no  one  would  bid.  It  is 
fraud  upon  the  sale,  and  upon  the  public.  The  disallowing  it  is  no  hardship 
upon  the  owner.  For  if  he  is  unwilling  hjs  goods  should  go  at  an  under  price, 
he  may  order  them  to  be  set  up  at  his  own  price,  and  not  lower :  such  a  direc- 
tion would  be  fair."  This  case  is  recognized  and  the  same  rule  adopted  by 
Lord  Kenyon,  in  Howard  v.  Castle,  6  T.  R.  643,  in  which  he  says :  "I  will 
not  go  into  the  general  reasoning  on  this  subject,  because  it  is  very  ably  stated 
by  Lord  Mansfield  in  the  case  alluded  to:  Only  part  of  that  reasoning  has 
now  been  adverted  to  by  the  plaintiff's  counsel,  but  the  rest  of  it  is  applicable 
to  this  case.  The  whole  of  that  reasoning  is  founded  on  the  noblest  principles 
of  morality  and  justice,  principles  that  are  calculated  to  preserve  honesty  be- 
tween man  and  man.  The  acts  of  parliament  that  have  been  referred  to  did 
not  intend  to  interfere  with  this  point,  but  to  leave  the  civil  rights  of  mankind 
to  be  judged  of  as  they  were  before.  In  the  case  cited,  Lord  Mansfield  men- 
tioned an  instance  in  which  the  owner  may  legally  and  fairly  bid  at  t^e  auc- 
tion, namely,  where  before  the  bidding  begins  he  gives  public  notice  of  his 
intention ;  and  in  such  a  case  no  duty  is  to  be  paid  under  the  acts  of  parlia- 
ment that  have  been  referred  to.  The  circumstance  of  puffers  bidding  at 
auction  has  been  always  complained  of ;  if  the  first  case  of  this  kind  had  been 
tried  before  me,  perhaps  I  should  have  hesitated  a  little  before  I  determined 
it ;  but  Lord  Mansfield's  comprehensive  mind  saw  it  in  its  true  colors,  as 
founded  in  fraud ;  he  met  the  question  fairly,  and  made  a  precedent  which  I 
am  happy  to  follow."  But  Lord  Rosslyn,  in  Connolly  v.  Parsons,  3  Yes.  625, 
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sold  "  without  reserve"  the  vendor  is  excluded  from  any  inter- 
ference with  the  sale,  either  directly  or  indirectly,  which  might, 

note,  questions  the  soundness  of  this  opinion,  and  doubts  whether  "  the  judg- 
ment of  one  person  is  deluded  and  influenced  by  the  bidding  of  others.".  He 
says  :  "  This  point  comes  now  before  me  very  much  by  surprise.  I  should  not 
have  thought  the  case  decided  by  Lord  Mansfield  bore  much  upon  it.  The 
last  case  carries  a  great  degree  of  authority  with  it ;  but  I  fancy  it  turned 
upon  the  circumstance  that  there  was  no  real  bidder ;  and  the  person  re-- 
fused instantly.  It  was  one  of  those  trap  auctions  that  are  so  frequent  in  this 
city.  The  reasoning  goes  large,  certainly  ;  and  does  not  at  all  convince  me. 
I  should  wish  it  to  undergo  a  reconsideration ;  for  if  it  is  law,  it  will  reduce 
every  thing  to  a  Dutch  auction,  by  bidding  downwards.  I  feel  vast  difficulty 
to  compass  the  reasoning,  that  a  person  does  not  follow  his  own  judgment  be- 
cause other  persons  bid ;  that  the  judgment  of  one  person  is  deluded  and  in- 
fluenced by  the  bidding  of  others.  It  may  weigh,  if  A.,  a  skilful  man,  B.,  a 
cautious  man,  and  C.,  a  wealthy  man,  are  in  competition;  but  where  it  is 
publicly  known  that  persons  are  employed  to  bid,  it  would  be  very  foolish  in 
any  one  to  let  himself  be  so  influenced. 

"  I  have  seen  public  advertisements  of  lots  put  up  again  as' lots  bought  in 
for  the  owner.     If  it  is  considered  as  a  contract  with  all  the  world,  he  can- 
not countermand  the  sale  and  sell  by  private  contract.     They  meet  upon 
these  terms  :  the  seller  has  fixed  the  value  in  his  own  mind,  but  hopes  to  get 
more;  the  buyer  has  done  the  same,  but  hopes  to  get  it  for  less.     They 
stand  entirely  equal.     If  it  is  unfair  for  the  seller  to  get  more,  it  is  equally 
unfair  for  the  buyer  to  get  it  for  less.     It  is  not  doubted  at  any  sale,  except 
where  there  is  an  express  stipulation  to  sell  without  reserve,  that  there  is 
somebody  for  the  seller.    The  buyer  goes  to  the  sale  with  this  knowledge,  that 
he  shall  not  get  the  article  under  a  price  the  seller  thinks  to  be  a  reasonable 
price.     There  are  several  articles  sold  almost  always  by  auction,  that  could 
not  possibly  be  sold  so,  if  the  vendor  was  not  allowed  somebody  to  look  after 
his  interest.     There  are  not  above  three  or  four  purchasers  of  scarce  and 
valuable  books ;  they  would  divide  them,  if  the  person  selling  has  not  some 
means  of  guarding  against  that.     I  should  be  extremely  glad  to  find  any  case 
that  would  draw  into  consideration  what  might  be  all  the  consequences  of 
applying  that  philosophical  doctrine,  as  I  call  it,  to  sales  by  auction.     It 
goes  no  further  in  point  of  authority  than  when  the  purchaser  declares  off 
immediately."     So,  also,  Sir  William  Grant,  in  Bramley  v.  Alt,  3  Ves.  622, 
limits  the  rule  to  cases,  where  all  the  bidders,  except  the  purchaser,  are 
puffers.     This  case  was  one,  where  one  person  only  bid  for  the  vendor  at  £75 
per  acre,  and  then,  afterwards,  in  a  contest  of  real  bidders  among  them- 
selves, the  estate  was  run  up  to  £100  17s.  an  acre,  and  this  was  held  not 
to  avoid  the  sale.     In  the  opinion  he  says  :  "  It  is  contended,  as  a  point  es- 
tablished by  Howard  v.  Castle,  6  T.  R.  645,  that  neither  courts  of  law  nor 
of  equity  will  support  this  sale.     I  have  looked  into  that  case,  which  was 
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under   any  possible   circumstances,  affect   the    right   of   the 
highest  bidder  to  be  considered  as   the   purchaser,  whatever 

relied  upon  at  the  trial,  and  is  the  only  defence  set  up  against  the  perform- 
ance of  this  agreement.     Upon  that  case,  there  is  no  doubt  that  no  man 
shall  be  compelled  to  abide  by  such  a  bargain ;  no  person  being  present  but 
the  buyer  and  the  persons  bidding  on  behalf  of  the  seller ;  and  in  consequence 
of  his  zeal  he  was  induced  to  bid  ;  thinking  he  was  bidding  against  real  pur- 
chasers.    The  Judges  were  of  opinion  that  it  was  a  mere  fraud  upon  him  as 
a  purchaser ;  that  a  man  going  to  an  auction  has  a  right  to  expect  that  he  is 
bidding  against  real  purchasers.     He  may  be  induced  upon  that  supposition, 
which  he  has  a  right  to  make,  to  give  as  much  as  any  man  will  for  himself; 
and  if  he  is  induced  to  bid  by  that  method,  he  has  been  the  dupe  of  a  fraud.  ' 
I  perfectly  subscribe  to  that ;  but  is  this  a  case  of  that  complexion  ;  and  am 
I  to  understand  that,  if  at  any  sale  any  one  person  bids  for  the  seller  without 
having  declared  it,  though  he  ceased  to  bid,  and  the  purchaser  pursued  his 
bidding  against  bond  fide  bidders,  he  shall,  from  the  mere  circumstance  of 
that  one  person  bidding  for  the  seller,  avail  himself  of  that  to  put  an  end 
to  his  contract  ?     I  can  collect  no  such  thing ;  and  should  be  sorry  that  was 
to  prevail.     On  the  contrary,  I  see  it  expressly  stated,  that  no  other  persons 
were  present  but  those  who  bid  on  the  part  of  the  seller.     I  am  told  the 
Lord  Chancellor,  in  a  late  case,  intimated  that  he  could  not  consider  himself 
bound  to  hold  that  the  purchaser  could  refuse  to  abide  by  the  contract,  be- 
cause there  were  persons  who  bid  for  the  seller.     I  do  not  know  whether  his 
Lordship  gave  any  opinion.     I  have  no  doubt  that  if  there  were  none  but 
puffers,  and  a  person  was  induced  by  that  method  to  give  more  than  the 
value,  neither  courts  of  law  nor  of  equity  would  support  it.     I  was  amazed 
to  find  no  witnesses  were  examined  for  the  defendant ;  but  it  now  appears 
that  the  reason  which  induced  his  counsel  very  properly  not  to  call  any, 
thinking  it  would  be  in  vain,  was,  that  several  days  afterwards  he  confirmed 
the  sale  by  paying  part  of  the  auction  duty ;  which  he  states  by  his  answer 
he  was  rather  inveigled  into.     The  fact  is.  that  at  the  sale  one  person  was 
authorized  to  bid  for  the  seller  as  far  as  75  guineas ;  and  did  so.     It  is  said 
that  ought  to  have  been  proclaimed.     No  doubt  a  man  may  buy  in  an  estate ; 
for  the  statutes  authorize  the  auctioneer  not  to  pay  the  duty  if  it  is  bought 
in ;   but  it  is  said  that  ought  to  be  an  open  declared  thing.     Where  is  the 
difference  between  that  and  setting  it  up  at  75  guineas  ?    The  Judge's  re- 
port shows  this  fictitious  bidder  did  not  induce  him  to  go  on ;  for  afterwards 
began  the  contest  between  him  and  Mills,  who  swears  he  was  a  real  bidder. 
Can  I  say  the  defendant  was  induced  by  the  fraud  of  the  seller  to  bid  what 
he  would  not  have  given  if  he  had  not  been  so  induced  ?     Therefore,  without 
impugning  the  authority  of  that  case,  to  which  as  stated  I  perfectly  subscribe, 
I  am  clearly  of  opinion  that  no  fraud  was  practised  upon  the  defendant ;  that 
he  was  bidding  at  a  fair  sale,  and  became  the  purchaser ;   and  I  do  not  be- 
lieve the  Judges  meant  that,  if  one  person  was  bidding  for  the  seller  that 
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bid  he  may  make.1     And  in  such  cases  he  should  be  especially 
careful  to  abstain  from  all  interference  with  the  sale.     Thus, 

shall  vitiate  the  bargain,  if  under  all  the  circumstances  that  does  not  operate 
as  a  fraud  upon  the  buyer.  This  contract,  therefore,  ought  to  proceed." 
In  Smith  v.  Clarke,  12  Ves.  481,  Sir  W.  Grant  held,  that,  where  a  person 
was  employed  to  bid  up  to  a  certain  sum  to  prevent  a  sacrifice  of  the  prop- 
erty, the  purchaser  was  bound  by  the  sale,  though  the  bid  immediately 
previous  to  the  last  bid  was  made  by  the  puffer.  This  relaxation  of  doctrine 
is  approved  of  in  Steele  v.  Ellmaker,  11  Serg.  &  R.  86  ;  and  in  Jenkins  v. 
Hogg,  2  Const.  821 ;  and  in  Wolfe  v.  Luyster,  1  Hall,  146.  But  in  the 
late  case  of  Crowder  v.  Austin,  3  Bing.  368,  the  doctrine  of  Lord  Mansfield, 
in  Bexwell  v.  Christie,  is  adopted.  In  this  case,  the  plaintiff  sought  to  re- 
cover the  price  of  a  horse  sold  to  him  by  the  defendant  at  a  public  auction, 
one  condition  of  which  auction  was,  that  the  horse  should  be  sold  to  the  best 
bidder.  The  defendant  resisted  the  contract  on  the  ground  that  after  a  bond 
fide  bidder  had  bid  £12,  a  servant  of  the  plaintiff's  stationed  by  him  at  the 
auction,  made  repeated  biddings  up  to  £23,  and  it  was  held  by  the  whole 
court  that  the  transaction  was  a  fraud,  which  vitiated  the  sale,  and  that  the 
doctrine  of  Lord  Mansfield  was  the  correct  one.  In  the  still  later  case  of 
Veazie  v.  Williams,  3  Story,  C.  C.  624,  the  doctrine  stated  in  the  text  was 
held  by  Mr.  Justice  Story.  In  this  case,  certain  mill  privileges  were  sold 
at  auction,  and  the  auctioneer  made  sham  bids,  by  which  the  price  was  greatly 
enhanced ;  but  as  the  action  was  brought  against  the  sellers  who  had  never 
authorized  the  sham  bidding  of  the  auctioneer,  the  case  was  not  decided 
simply  on  the  ground  of  fraud.  In  the  opinion  delivered  by  Mr.  Justice 
Story  in  this  case,  after  reviewing  the  cases  on  this  subject,  he  said :  "  It  ap- 
pears to  me  that  there  is  room  for  some  distinctions  upon  this  subject,  which 
if  they  do  not  fully  reconcile  the  cases,  are,  at  all  events,  well  adapted  to 
subserve  the  purposes  of  private  justice  and  convenience,  as  well  as  public 
policy.  Where  all  the  bidders  at  the  sale,  except  the  purchaser,  are  secretly 
employed  by  the  seller,  and  yet  are  apparently  real  bidders,  and  the  pur- 
chaser is  misled  thereby,  and  is  induced  to  give  a  larger  price  in  consequence 
of  their  supposed  honesty  and  exercise  of  judgment,  there  the  sale  ought  to 
be  held  a  fraud  upon  the  purchaser,  because  he  has  been  intentionally  de- 
luded by  them.  But  where  there  are  real  bidders,  as  well  as  secret  bidders 
for  the  sellers  there,  if  the  last  bid  before  the  purchaser's  bid  be  a  real  bid, 


1  Thornettv.  Haines,  15  Mees.  &  W.  367,  372;  Robinson  v.  Wall,  11 
Jurist  (Eng.),  577;  2  Phillips,  Eq.  372;  [Green  v.  Baverstock,  14  C.  B. 
(N.  S.)  204.  And  an  auctioneer,  who  advertises  to  sell  "  without  reserve," 
may  be  liable  if  he  refuses  to  sell  the  property  to  the  highest  bidder,  except 
the  real  owner  who  bids  more,  and  to  whom  it  is  struck  off  by  the  auctioneer. 
Warlow  v.  Harrison,  1  El.  &  El.  295.  And  see  Mainprice  v.  Westley,  6  B. 
&  S.  420  (1865).] 
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where,  previously  to  the  sale  of  a  life-interest,  which  was  ad- 
vertised to  be  "  without  reserve,"  the  vendor  entered  into  a 

and  no  intentional  deceit  has  been  practised  by  what  have  been  sometimes 
called  decoy  ducks,  to  mislead  or  surprise  the  judgment  or  discretion  either 
of  other  real  bidders  or  of  the  purchaser,  there  seems  to  be  a  solid  ground 
to  hold  that  the  sale  is  valid,  and  for  the  very  reason  stated  by  Lord  Lough- 
borough  and  Lord  Alvanley.  It  seems  to  me  that  Sir  William  Grant,  in 
Smith  v.  Clarke  (12  Ves.  477,  482),  has  pointed  out  the  true  line  of  dis- 
tinction in  his  comments  upon  the  cases ;  and  although  he  did  not  then  ex- 
press any  positive  opinion,  it  is  sufficiently  evident  what  his  opinion  was,  —  an 
opinion  entitled  to  very  great  weight,  for  he  was  among  the  ablest  judges  that 
ever  graced  the  Courts  of  Equity  of  England.  He  there  said  :  '  After  the  case 
of  Bramley  v.  Alt,  and  what  Lord  Rosslyn  stated  to  be  his  strong  and  clear 
opinion  in  Conolly  v.  Parsons,  it  would  be  too  much  for  me  to  say  this  is  in 
itself  a  fraud ;  unless  I  could  say  every  direction  by  a  vendor  to  any  person 
to  bid  in  his  behalf,  is  of  itself  such  a  fraud  as  to  vitiate  every  agreement  that 
takes  place  at  an  auction,  at  which  that  direction  is  given.  In  Bexwell  v. 
Christie,,  very  general  and  broad  principles  are  laid  down  by  the  Court  of 
King's  Bench ;  beyond  any  that  the  case  immediately  before  the  Court  re- 
quired. The  subsequent  case,  Howard  v.  Castle,  proceeded  upon  the  ground 
of  plain  and  direct  fraud ;  Lord  Kenyon  stating  that  it  appeared  at  the  trial 
to  be  bottomed  in  fraud;  that  it  was  fraud  from  beginning  to  end.  There 
was  no  real  bidder ;  and  there  were  several  bidders  for  the  vendors.  When- 
ever I  shall  be  able  to  state  the  same  proposition  of  any  case,  I  shall  come  to 
the  same  conclusion.  But  it  is  clear,  Lord  Kenyon  had  not  always  entertained 
the  same  opinion  as  to  the  doctrine  in  Bexwell  v.  Christie ;  for  in  Twining  v. 
Morrice,  he  states  with  respect  to  bidders  being  employed  for  the  vendors,  that 
he  does  not  say  the  doctrine  in  Bexwell  v.  Christie  is  wrong ;  but  everybody 
knows  that  such  persons  are  constantly  employed.  In  Bramley  v.  Alt.  Lord 
Alvanley  expresses  his  opinion  that  it  is  perfectly  legal  for  a  man  to  state  a 
price,  below  which  he  would  not  permit  a  sale  ;  and  his  Lordship  observes  that 
there  is  no  difference  between  setting  up  the  lot  at  a  given  price,  and  employ- 
ing a  person  to  prevent  a  sale  under  that  price  ;  if  that  is  communicated.  I 
do  not  mean  to  state  a  proposition  so  general  as  that  there  can  be  no  fraud 
through  the  medium  of  persons  employed  by  the  vendors.  Lord  Rosslyn  ap- 
pears, in  Connolly  v.  Parsons,  to  doubt  whether  there  can  be  that  species  of 
fraud  :  whether,  in  any  case,  the  purchaser  can  be  said  to  be  defrauded  merely 
by  being  drawn  in  through  eagerness  of  zeal  and  competition  with  others.  I 
do  not  go  that  length ;  for  if  the  person  is  employed,  not  for  the  defensive 
precaution  with  a  view  to  prevent  a  sale  at  an  undervalue,  but  to  take  ad- 
vantage of  the  eagerness  of  bidders  to  screw  up  the  price,  I  am  not  ready  to 
say  that  it  is  such  a  transaction  as  can  be  justified  in  a  Court  of  Equity.  Nei- 
ther do  I  say  that  if  several  bidders  are  employed  by  the  vendor,  that  in  such 
a  case  a  Court  of  Equity  would  compel  the  purchaser  to  carry  the  agreement 
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private  agreement  with  another  person,  that  the  latter  should 
bid  a  certain  sum  at  the  auction,  and  be  the  purchaser  at  that 

into  execution  ;  for  that  must  be  done  merely  to  enhance  the  price.  It  is  not 
necessary  for  the  defensive  purpose  of  protection  against  a  sale  at  an  under- 
value. I  leave  those  cases  to  be  determined  upon  those  grounds  whenever 
they  may  occur.  It  is  sufficient  to  say  this  is  not  a  case  of  that  description. 
These  plaintiffs  had  not  a  fraud  in  contemplation  ;  and  were  not  in  a  situation 
that  made  it  peculiarly  incumbent  upon  them  to  take  care  not  to  permit  a  sale 
at  an  undervalue.'  Mr.  Chancellor  Kent,  in  his  learned  Commentaries  (Vol. 
2,  p.  538,  539,  5th  ed.),  seems  to  me  to  have  arrived  at  the  true  and  just  and 
satisfactory  result.  '  It  would  seem,'  says  he,  *  to  be  the  conclusion,  from  the 
latter  cases,  that  the  employment  of  a  bidder  by  the  owner,  would  or  would 
not  be  a  fraud,  according  to  circumstances  tending  to  show  innocence  of  in- 
tention or  a  fraudulent  design.  If  he  was  employed  bond  fide  to  prevent  a 
sacrifice  of  the  property  under  a  given  price,  it  would  be  a  lawful  transaction, 
and  would  not  vitiate  the  sale.  But  if  a  number  of  bidders  were  employed  by 
the  owner  to  enhance  the  price  by  a  pretended  competition,  and  the  bidding 
by  them  was  not  real  and  sincere,  but  a  mere  artifice  in  combination  with  the 
owner,  to  mislead  the  judgment  and  inflame  the  zeal  of  others,  it  would  be  a 
fraudulent  and  void  sale.  So  it  will  be  a  void  sale  if  the  purchaser  prevails 
on  the  persons  attending  the  sale  to  desist  from  bidding,  by  reason  of  sugges- 
tions by  way  of  appeal  to  the  sympathies  of  the  company.'  But  be  the  gen- 
eral doctrine  upon  this  subject  as  it  may,  no  case  has  fallen  under  my  notice,  in 
which  it  has  been  held  that  the  act  of  the  auctioneer  in  receiving  or  making 
false  bids,  unknown  and  unauthorized  by  the  seller,  would  avoid  the  sale. 
And  upon  principle,  it  is  very  difficult  to  see  why  it  should  avoid  the  sale, 
since  there  is  no  fraud,  connivance,  or  aid,  given  by  the  seller  to  the  false  bids. 
If  the  purchaser  is  misled  by  the  false  bids  of  the  auctioneer  to  suppose  them  to 
be  real,  he  may  have  an  action  against  the  auctioneer  for  the  injury  sustained 
thereby.  But  what  has  the  innocent  man  to  do  with  such  a  transaction,  — 
which  he  has,  in  no  sense,  sanctioned?"  See,  also,  Rex  v.  Marsh,  1  Younge 
&  Jerv.  331  ;  1  Story,  Eq.  Jurisp.  §.245,  and  note.  So,  also,  Mr.  Chancellor 
Kent,  in  his  Commentaries,  lays  down  the  rule  that  "in  sound  policy,  no  per- 
son ought,  in  any  case,  to  be  employed  secretly  to  bid  for  the  owner  against 
the  bond  fide  bidder,  at  a  public  auction.  It  is  a  fraud  on  the  very  face  of  the 
transaction."  2  Kent,  Comm.  539.  The  practice  of  by-bidding  or  puffing  was 
strongly  condemned  in  Veazie  v.  Williams,  8  Howard  (U.  S.),  134,  and  by 
Ware,  J.,  in  S.  C.,  3  Story,  C.  C.  632.  See,  also,  Baham  v.  Bach,  Louisiana, 
287  ;  Woods  v.  Hall,  13  Louisiana,  411.  In  Twining  v.  Morrice,  2  Bro.  C.  C. 
326,  a  specific  performance  was  refused  upon  the  ground  that  the  solicitor  of 
the  seller  was  present,  and  bid,  although  he,  in  reality,  did  not  bid  for  the 
seller.  See  the  remarks  on  that  case  in  Ex  parte  Lacey,  6  Ves.  629,  and 
Townshend  v.  Stangroom,  6  Ves.  338.  See,  also,  the  note  (&)  to  Perkins's  edi- 
tion of  2  Brown,  C.  C.  331.  The  actual  by-bidding  by  puffers,  can,  as  it  would 
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sum,  unless  a  higher  sum  were  bid,  a  bill  by  the  vendor  for 
specific  performance  against  a  third  party  who  had  been  de- 
clared the  purchaser  at  the  auction,  though  for  a  much  higher 
price,  was  dismissed.1 

§  483.  In  a  case  where  the  auctioneer,  by  sham  or  pretended 
bids,  run  up  the  price  of  the  property  sold  very  much  above 
the  sum  it  would  otherwise  have  brought,  and  the  owner,  for 
whom  the  auctioneer  sold,  had  no  knowledge  of  the  fraud,  it 
was  decided  by  Mr.  Justice  Story,  that  the  owner  would  not 

seem,  only  operate  upon  the  buyers  as  a  deceit,  or  fraud,  or  surprise,  and 
must  always,  if  it  have  any  influence,  be  injurious  to  their  interests.  The  doc- 
trine of  Lord  Mansfield  seems  to  us  to  be  founded  in  principle,  and  to  create 
no  practical  difficulty  ;  the  only  objection  that  has  been  offered  to  it,  namely, 
that  it  might  lead  to  a  sacrifice  of  goods  for  less  than  their  value,  can  be  easily 
obviated  by  the  precautions  which  he  recommends,  of  setting  them  up  at  a 
certain  upset  price.  This  rule  is  also  upheld  in  the  Scottish  law.  In  Ander- 
son v.  Stewart  (16th  Dec.  1814),  it  was  held,  that  a  sale  made  where  puffers 
were  employed,  could  not  stand.  In  this  case,  Lord  Glenlee  said :  "  There  is 
good  ground  for  complaint  when  the  price  has  been  raised  by  unreal  and  fic- 
titious offers,  for,  notwithstanding  it  is  said  that  a  person  ought  to  judge  for 
himself,  yet  he  is  entitled  to  redress  if  any  such  improper  means  are  used  to 
draw  him  on.  At  the  same  time  this  is  a  very  delicate  question.  A  person 
going  to  a  public  sale,  takes  his  chance  of  biddings  being  made  out  of  frolic, 
or  out  of  malice,  by  persons  who  have  no  desire  to  purchase,  but,  as  they  run 
the  risk  of  the  property  falling  in  their  hands,  he  must  just  take  his  chance  of 
such  things.  That,  however,  is  a  different  case  from  offers  which  are  alto- 
gether fictitious,  for  against  any  thing  of  that  kind  the  purchaser  is  entitled  to 
redress ;  and  I  think  the  offers  here  were  fictitious."  In  Grey  v.  Stewart  and 
others  (7th  Aug.  1753) ,  the  same  doctrine  was  held,  and  in  the  judgment  of 
the  Court  it  is  said :  "  The  person  who  advertises  a  sale  by  auction,  pledges 
his  faith  to  the  public,  that  he  is  to  sell  to  the  highest  bidder,  and  is  not  to  buy 
for  himself.  In  this  case  the  pursuer  was  really  the  highest  offerer,  seeing 
the  offer  of  a  white  bonnet  is  no  offer  at  all."  See,  also,  Cicero  de  Officiis, 
1.  3 ;  Huber,  Prselectiones,  xviii.  2,  7.  See,  however,  Moncrieff  v.  Gold- 
borough,  4  Harr.  &M'Hen.  282  ;  Donaldsons.  M'Roy,  1  Brown,  346 ;  More- 
head  v.  Hunt,  1  Dev.  &Batt.  Eq.  35.  It  has  been  made  a  question,  whether, 
if  a  private  warranty,  with  a  view  to  a  sale  by  auction,  be  given  to  an  indi- 
vidual by  the  owner  of  goods,  which  are  afterwards  put  up  to  auction  and 
sold  without  a  warranty,  and  the  person  to  whom  the  warranty  is  given  either 
bids  for  or  buys  them,  such  a  transaction  is  either  legal  or  valid.  Hopkins  v. 
Tangueray,  15  Com.  B.  130. 

1  Eobinson  v.  Wall,  2  Phillips,  372. 
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be  liable  in  a  suit  by  the  purchaser  to  obtain  relief,  because 
he  was  not  connected  with  the  fraud  ;  and  that  the  remedy  of 
the  purchaser  would  be  against  the  party  making  the  sham 
bids  ; 1  but  this  decision  was  reversed  in  the  Supreme  Court 
of  the  United  States,  where  it  was  held  that,  in  such  a  case, 
the  sale  might  be  set  aside  entirely,  if  the  property  sold  could 
be  restored  and  that  course  would  be  the  most  equitable,  or  it 
might  be  set  aside  to  the  extent  only  of  compelling  the  owner 
to  restore  so  much  of  the  money  paid  as  the  price  had  been 
enhanced  by  the  false  or  sham  bids.2 

§  484.  Again,  any  combination  or  confederation  of  persons, 
for  the  purpose  of  preventing  competition  at  an  auction  sale, 
and  depressing  the  price  of  the  property  below  the  fair  market 
value,  is  voidable,  on  the  ground  that  it  is  a  fraud  upon  the 
seller,  as  well  as  against  public  policy,  and  tending  injuriously 
to  affect  the  character  and  value  of  sales  by  auction.3  But  if 
the  association  of  bidders  be  formed  for  honest  and  just  pur- 
poses, and  do  not  conflict  with  the  rights  and  interest  of  the 
seller,  —  as,  if  it  be  for  the  purpose  of  enabling  them  to  pur- 
chase together  what  they  could  not  purchase  separately,  — 
their  agreement  will  be  valid,  as  being  no  fraud  on  the  public, 
while  it  is  a  positive  advantage  to  the  seller.4  It  must,  in 

1  Veazie  v.  Williams,  3  Story,  C.  C.  620. 

2  Yeazie  v.  Williams,  8  Howard  (U.  S.),  134.     See,  also,  the  opinion  of 
Ware,  J.,  in  S.  C.,  3  Story,  C.  C.  632;  Trust  v.  Delaplaine,  3  E.  D.  Smith 
(N.  Y.),  219.     [See  Doolubdass  u.  Ramloll,  3  Eng.  Law  &  Eq.  39  ;  Flint  v. 
Woodin,  13  id.  278,  9  Hare,  618. 

3  Phippen  v.  Stickney,  3  Metcalf,  387,  388 ;    Jones  v.  Caswell,  3  Johns. 
Gas.  29;  Doolin  v.  Ward,  6  Johns.  194;  Wilbur  v.  Howe,  8  Johns.  444; 
Thompson  v.  Davies,  13  Johns.  112 ;  Brown  on  Sales,  §  823,  824 ;  1  Story, 
Eq.  Jurisp.  §  293 ;    Hamilton  v.  Hamilton,  2  Richardson,  Eq.  355 ;  Woods 
v.  Hudson,  5  Munf.  423 ;  Hudson  v.  Hudson,  5  Munf.  180 ;  Troup  v.  Wood, 
4  Johns.  Ch.  228,  254;    Meeeh  v.  Bennett,  Hill  &  Den.  192 ;    Gardiner  v. 
Morse,  25  Maine,  140 ;  Pike  v.  Balch,  38  Maine,  302 ;  Haynes  v.  Crutch- 
field,  7  Alabama,  189 ;  Stinglaff  v.  Eckel,  24  Penn.  State,  472 ;    Hook  v. 
Turner,  22  Mis.  (1  Jones)  333 ;  Chitty  on  Contr.  (ed.  1860)  320,  in  notes ; 
Wooton  v.  Hinkle,  20  Mis.  (5  Bennett)  290 ;  [Loyd  v.  Malone,  23  Illinois,  43  ; 
Trust  v.  Delaplaine,  3  E.  D.  Smith,  219]. 

4  Phippen  v.  Stickney",  3  Metcalf,  387,  388 ;    Small  v.  Jones,  1  Watts  & 
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such  cases,  be  clearly  proved,  that  tlie  association  was  for 
honest  and  just  purposes,  and  did  not  operate  as  a  fraud,  or 
any  agreement  between  the  parties  not  to  bid  against  each 
other  will  be  void.1 

[§  484  a.  Thus  where  two  persons  owning  land  adjoining 
a  tract  to  be  sold  at  auction,  mutually  agree  that  one  alone 
should  attend  the  sale  and  purchase  if  it  should  be  sold  within 
a  certain  fixed  sum  ;  and  if  the  land  was  purchased,  the  terms 
of  a  division  should  be  arranged  between  them,  it  was  held 
that  the  agreement  was  not  contrary  to  equity,  and  would  not 
vitiate  the  contract.2] 

Serg.  128 ;  Smith  v.  Greenlee,  2  Dev.  122  ;  Wolfe  v.  Luyster,  1  Hall,  146  ; 
Jenkins  v.  Hogg,  2  Const.  S.  Car.  821 ;  Gardiner  v.  Morse,  25  Maine,  140 ; 
Switzer  v.  Skiles,  3  Oilman,  529 ;  1  Sugden,  V.  &  P.  (7th  Am.  ed.)  16,  and 
notes;  McMinn  v.  Phipps,  3  Sneed  (Tenn.),  196;  Chitty  on  Contr.  (ed. 
1860)  320,  321,  in  notes.  In  New  York,  however,  this  distinction  is  not 
adhered  to,  but  in  all  cases  an  agreement  not  to  bid  against  particular  per- 
sons, or  not  to  bid  at  all,  —  is  treated  as  a  fraud.  The  decisions  have  been 
usually  placed  upon  two  grounds:  1.  That  such  an  agreement  is  nudum 
pactum,  being  without  consideration ;  2.  That  it  is  against  public  policy, 
being  a  fraud  on  the  vendor.  See  Jones  v.  Caswell,  3  Johns.  Cas.  29 ; 
Doolin  v.  Ward,  6  Johns.  194 ;  Wilbur  v.  Howe,  8  Johns.  444 ;  Thompson 
v.  Davies,  13  Johns.  112.  See,  also,  Dudley  v.  Little,  2  Ham.  505  ;  Piatt  v. 
Oliver,  1  McLean,  295 ;  Gulick  v.  Ward,  5  Halst.  87. 

1  Ibid.     [See  Buckley  v.  Briggs,  30  Missouri,  452.] 

2  [Carew,  in  re,  26  Beav.  187.     And,  see,  Galton  v.  Emuss,  8  Jur.  507.] 
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CHAPTER  XVII. 

OF   ILLEGAL   AND    FRAUDULENT   SALES. 

§  485.  THE  next  subject  which  we  propose  to  consider  is, 
the  law  applicable  to  illegal  and  fraudulent  sales.  And  in  this 
respect  the  first  remark  to  be  made  is,  that  if  a  contract  of  sale 
be  illegal,  it  is  ordinarily  wholly  invalid,  and  cannot  be  en- 
forced by  either  party,  and  is,  in  fact,  no  agreement  at  all, 
but  a  nudum  pactum.1  A  fraudulent  sale,  however,  is  only 
voidable,  and  the  right  to  nullify  it  resides  solely  in  the  party 
defrauded.2 

.  §  486.  A  contract  of  sale  may  be  illegal,  either  because  it 
violates  the  Common  Law,  or  the  statute  law.8  Nor  is  there 
any  difference,  in  respect  to  its  illegality,  whether  it  be  in 
contravention  of  the  one  or  the  other.  The  old  distinction, 
which  once  obtained  between  contracts  essentially  criminal 
and  those  which  were  prohibited  by  statute,  between  mala 
prohibita  and  mala  in  sef  has  long  since  been  abrogated  as 

1  Powell  on  Contracts,  176-178  (ed.  1790) ;  Ib.  182-207,  232,  233. 

2  Parsons  v.  Hughes,  9  Paige,  591 ;  Vigers  v.  Pike,  8  Cl.  &  Fin.  562, 
630 ;  Taylor  v.  Weld,  5  Mass.  116  ;  Deady  v.  Harrison,  1  Stark.  60 ;  Robin- 
son v.  McDonnell,  2  Barn.  &  Aid.  134;    Doe  v.  Roberts,  2  Barn.  &  Aid. 
134;  1  Story,  Eq.  Jur.  62;  Holman  v.  Johnson,  Cowp.  341;  Campbells. 
Fleming,  1  Adol.  &  El.  40 ;  Hannay  v.  Eve,  3  Cranch,  242 ;  Fermor's  case, 
3  Rep.  77 ;  Bright  v.  Eynon,   1  Burr.  390 ;  Foxcroft  v.  Devonshire,  1  W. 
Black.  193 ;    Duncan  v.  McCullough,  4  Serg.  &  R.  483  ;    Dingley  v.  Robin- 
son, 5  Greenl.  127 ;  Ferguson  v.  Carrington,  9  Barn.  &  Ores.  59. 

3  [But  a  sale  valid  by  the  law  of  the  country  where  made,  is  binding 
everywhere.     Cammell  v.  Sewell,  5  H.  &  N.  728.     See  Castrique  v.  Imrie, 
Law  Rep.  4  H.  L.  429.] 

4  Blackstone  says,  in  his  commentaries,  Vol.  I,  p.  58:  "  In  relation  to 
those  laws  which  enjoin  only  positive  duties,  and  forbid  only  such  things  as  are 
not  mala  in  se,  but  mala  prohibita  merely,  without  an  intermixture  of  moral 
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utterly  unfounded,  and  it  is  now  well  established,  that  a  con- 
tract, which  contravenes  the  law,  is  void ;  and  that,  if  it  be 
prohibited  by  statute,  with  a  penalty  annexed,  -the  penalty  is 
not  to  be  considered  as  a  duty  or  impost,  the  payment  of 
which  renders  the  contract  valid,  but  as  a  punishment  for  an 
improper  act.1 

§  487.  A  contract  in  violation  of  the  Common  Law,  may 
be  void,  either  because  it  is  immoral,  or  because  it  is  against 
public  policy. 

§  488.  And,  in  the  first  place,  all  contracts  which  tend 
directly  to  immorality,  and  are  contra  bonos  mores,  are  void.2 
The  maxim  applicable  to  such  cases,  is,  ex  turpi  contractu  non 
oritur  actio.  The  law  does  not,  indeed,  undertake  to  enforce 
every  moral  duty  which  may  be  binding  upon  the  conscience 
of  the  individual,  because  from  the  difficulty  of  proof,  the 
danger  of  prosecution,  and  the  difference  of  opinions,  it  would 
"hot  be  enabled  safely  to  adjust  nice  questions  of  morals.  But 

guilt,  annexing  a  penalty  to  non-compliance,  here  I  apprehend  conscience 
is  no  farther  concerned  than  by  directing  a  submission  to  the  penalty  in  case 
of  our  breach  of  those  laws ;  for  otherwise  the  multitude  of  penal  laws  in  a 
State  would  not  only  be  looked  upon  as  an  impolitic,  but  would  also  be  a 
very  wicked  thing ;  if  ever  such  law  were  a  snare  for  the  conscience  of  the 
subject.  But  in  these  cases  the  alternative  is  offered  to  every  man  :  '  either 
abstain  from  this,  or  submit  to  such  a  penalty ; '  and  his  conscience  will  be 
clear,  whichever  side  of  the  alternative  he  thinks  proper  to  embrace."  See, 
also,  Johnson  v.  Hudson,  11  East,  180;  Ex  parte  Dyster,  2  Rose,  Bank. 
Cas.  349;  Gremare  v.  Le  Clerc  Bois  Valon,  2  Camp.  144;  Comyns  v. 
Boyer,  Cro.  Eliz.  485. 

1  Story  on  Contracts,  §  160,  161,  162 ;   Bartlett  v.  Vinor,  Garth.  252 ; 
Clark  v.  Protection  Ins.  Co.,  1  Story,  C.  C.  109;    De  Begnis  v.  Armistead, 
10  Bing.  110;  Cope  v.  Rowlands,  2  Mees.  &  W.  153;  Bensley  v.  Bignold, 
5  Barn.  &  Aid.  335;  Drury  v.  Defontaine,  1  Taunt.  136;  Per  Shaw,  C.  J., 
in  White  v.  Bass,  3  Gushing,  449,  450 ;  Lewis  v.  Welch,  14  N.  Hamp.  294 ; 
Wilde,  J.,  in  White  v.  Franklin  Bank,  22  Pick.  184;  Aubert  v.  Maze,  2 
Bos.  &  Pul.  374,  375 ;  Collins  v.  Blantern,  2  Wilson,  351 ;  Greenough  v. 
Balch,  7  Greenl.  462;  Utica  Ins.  Co.  v.  Eip,  8  Cowen,  20. 

2  1  Story,  Eq.  Jur.  §  296 ;  Walker  v.  Perkins,  3  Burr.  1568 ;  Franco  v. 

Bolton,  3  Ves.  368 ;   Gray  v.  Matthias,  5  Ves.  286  ;  Matthews  v.  L e,  1 

Madd.  558 ;  Clarke  v.  Periam,  2  Atk.  333 ;  1  Pothier  on  Oblig.  23 ;  2  Id. 
2 ;  Winebrinner  v.  Weisiger,  3  Monroe,  35. 
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wherever  any  contract  is  manifestly  in  furtherance  of  immo- 
rality, and  tends  directly  to  contaminate  the  public  mind,  or 
is  directly  forbidden,  it  will  be  utterly  void.  Thus,  a  book- 
seller or  print-seller  cannot  recover  the  price  of  books,  or  prints, 
or  caricatures,  of  a  grossly  libellous,  immoral,  or  obscene  char- 
acter, although  they  be  sent  in  answer  to  an  order  therefor.1 
So,  also,  it  is  a  good  defence  to  an  action  for  not  supplying 
manuscript  to  complete  a  work,  the  copyright  of  which  has 
been  sold  according  to  agreement,  that  the  matter  of  the  work 
is  unlawful  and  immoral.2  And,  on  the  other  hand,  if  a  printer, 
after  he  has  printed  part  of  a  work,  discover  that  it  contains 
libellous  matter,  and  in  consequence  thereof  refuses  to  com- 
plete the  printing  of  the  work,  he  may  nevertheless  recover 
for  so  much  as  he  has  actually  done.3  So,  also,  if  clothes  or 
goods  of  any  kind  be  supplied  to  a  prostitute  for  the  purpose 
of  enabling  her  to  carry  on  her  business  of  prostitution,  and 
the  seller  expect  to  be  paid  therefor  from  the  wages  of  her  sin,4 
the  price  could  not  be  recovered  by  the  seller.5  But  the  mere 
fact,  that  a  woman,  to  whom  goods  are  supplied,  is  a  prosti- 
tute, will  not  invalidate  the  sale,  if  they  be  not  supplied  for 
any  improper  purpose,  —  as,  if  they  be  necessaries,  —  although 
the  seller  know  of  her  habits  and  mode  of  life.6  So,  also,  all 
contracts  to  pay  a  certain  sum  for  illicit  intercourse  (premium 
pudoris  et  pudicitice)  are  void.7  Yet  if  the  contract  be  exe- 

1  Fores  v.  Johnes,  4  Esp.  97 ;  Poplett  v.  Stockdale.  Ry.  &  Mood.  337. 

2  Gale  v.  Leckie,  2  Stark.  98. 

3  Clay  v.  Yates,  1  H.  &  Nor.  73. 

4  [This  fact  does  not  seem  to  be  essential,  in  order  to  invalidate  the  sale. 
See  Pearce  v.  Brooks,  Law  Rep.  1  Exch.  213  ;  Cowan  v.  Milbourn,  2  Id.  230 
(1867).     See  farther,  Bagott  v.  Arnott,  2  Irish  Rep.  C.  L.  1  (1867).] 

5  Bowry  v.  Bennett,  1  Camp.  348;  Lloyd  v.  Johnson,  1  Bos.  &  Pul.  340; 
Jennings  v.  Throgmorton,  Ry.  &  Mood.  251 ;  Williamson  v.  Watts,  1  Camp. 
348 ;  Crisp  v.  Churchill,  1  Bos.  &  Pul.  340 ;   Appleton  v.  Campbell,  2  Car. 
&  P.  347  ;  Girardy  v.  Richardson,  1  Esp.  13. 

6  Bowry  v.  Bennett,  1  Camp.  348;  Girardy  v.  Richardson,  1  Esp.  13; 
Lloyd  v.  Johnson,  1  Bos.  &  Pul.  340. 

7  Mathews  v.  L— e,  1  Madd.  558 ;  Binnington  t>.  Wallis,  4  Barn.  &  Aid. 
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cuted,  and  the  price  paid,  it  will  not  be  set  aside  either  at  law 
or  in  equity,  on  the  ground  that  neither  law  nor  equity  will 
meddle  with  corrupt  contracts,  either  to  enforce  them,  or  to 
afford  redress  from  them  to  a  guilty  party.  The  maxim,  "  In 
pari  delicto  potior  est  conditio  defendentis"  applies  to  all  such 
cases.1 

§  489.  In  the  next  place,  all  contracts,  which  are  against 
public  policy  are  void,  and  the  courts  will  neither  enforce  them 
while  executory,  nor  relieve  a  party  from  loss  by  part-perform- 
ance.2 What  constitutes  public  policy  it  is  difficult  exactly  to 
determine.  It  is  in  its  nature  uncertain,  and  indefinite,  fluctu- 
ating with  the  change  of  habits  and  opinions,  with  the  growth 
of  commerce,  and  with  the  enlargement  of  international  inter- 
course. But  this  rule  may  be  safely  laid  down,  that  whatever 
contravenes  an  actual  rule  of  policy,  or  which  interferes  in- 
juriously with  the  true  interests  of  society,  is  against  public 
policy. 

§  490.  The  injurious  effects  of  any  contract,  must,  however, 
clearly  appear,  or  it  will  not  be  void  for  this  reason.3  The 

650 ;  Walker  v.  Perkins,  3  Burr.  1568  ;  Winebrinner  v.  Weisiger,  3  Monroe, 
35;  Travingerv.  M'Burney,  5  Cowen,  253:  Cusack  v.  White,  2  Const.  Ct. 
284,  285 ;  Beaumont  v.  Reeve,  8  Q.  B.  483. 

1  This  is  the  rule  upon  which  the  Courts  of  Equity,  after  long  shifting 
and  doubting,  have  finally  settled.    It  has  always  been  established  at  law.  See 
1  Story,  Eq.  Jur.  §  296-298,  303,  and  cases  cited;  Bromley  v.  Smith,  Doug. 
697 ;  Vandyck  v.  Hewitt,  1  East,  96 ;    Hawson  v.  Hancock,  8  T.  R.  475 ; 
Tompkins  v.  Bernet,  1  Salk.  22 ;  Collins  v.  Blantern,  2  Wils.  347 ;  Lowry 
v.  Bourdieu,  Doug.  468;    Inhab.  of  Worcester  v.  Eaton,  11  Mass.  375; 
Phelps  v.  Decker,  10  Mass.  267,  274;    Smith  v.  Bromley,  Doug.  695;    Roll 
v.  Raguet,  4  Ohio,  400;    S.  C.,  7  Id.  76;    Moore  v.  Adam,  8  Ohio,  372; 
Dixon  v.  Olmstead,   9  Vermont,   310;    Foote  v.  Emerson,    10  Vermont, 
338 ;  Buck  u.  Albee,  26  Vermont,  184  ;  Pepper  v.  Haight,  20  Barbour,  429  ; 
Rowan  v.  Adams,  1  Smedes  &  Marsh.  45 ;  Chitty  on  Contr.  (ed.  1860)  731, 
732  ;  Marks  v.  Hapgood,  24  Maine,  407.     See  post,  §  496  a. 

2  Foote  v.  Emerson,  10  Vermont,  344. 

3  Richardson  v.  Mellish,  2  Bing.  242 ;  Roche  v.  O'Brien,  1  Ball  &  Beat. 
338  ;  Sedgwick  v.  Stanton,  4  Kernan  (N.  Y.),  289.     See  Hanson  v.  Power, 
8  Dana,  91 ;  Pratt  v.  Adams,  7  Paige,  616  ;  Piatt  v.  Oliver,  1  McLean,  300 ; 
S.  C.,  2  McLean,  277 ;  Stanton  v.  Allen,  5  Denio,  434. 
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effect,  which  the  expansion  of  commerce  and  the  growth  of 
large  cities  have  had  upon  the  rules  of  public  policy,  is  no- 
where better  illustrated  than  the  change  of  opinion  as  to  the 
effect  of  Forestalling,  Regrating,  and  Engrossing,  which  were 
formerly  held  to  be  void  as  against  public  policy,1  but  which 
now  constitute  the  basis  of  profits,  and  one  great  means  of 
trade.  Forestalling  is  the  buying  or  contracting  for  any  mer- 
chandise, or  victual  on  its  way  to  market,  or  dissuading  per- 
sons from  bringing  their  provisions  there.  Eegrating  is  the 
buying  of  corn,  or  any  dead  victual  in  any  market,  and  selling 
it  again  in  the  same  market,  or  within  four  miles  of  the  place. 
Engrossing  is  the  getting  into  possession,  by  purchase,  large 
quantities  of  corn,  or  dead  victuals,  for  the  purpose  of  selling 
them  again.2  These  three  prohibited  acts  are  not  only  prac- 
tised every  day,  but  they  are  the  very  life  of  trade,  and  with- 
out them,  all  wholesale  trade  and  jobbing  would  be  at  an  end. 
It  is  quite  safe,  therefore,  to  consider,  that  they  would  not 
now  be  held  to  be  against  public  policy. 

§  491.  There  is,  however,  a  large  class  of  contracts  which 
are  manifestly  against  public  policy,  and  which  are  always 
frowned  upon  in  courts  of  justice,  as  interfering  with  the 
rights  of  individuals,  and  the  best  public  interest.  Among 
these  are  to  be  mentioned  contracts  in  restraint  of  trade,  or 
of  marriage ;  marriage  brokage  contracts  ;  contracts  to  offend 
against  the  law  or  public  duty  ;  trading  with  an  enemy  with- 
out license ;  improper  wages,  and  fraudulent  sales.  The  con- 
sideration of  most  of  these  does  not,  however,  properly  belong 
to  a  treatise  on  sales,  and  we  shall,  therefore,  only  enumerate 
such  few  as  are  applicable  to  the  subject  now  before  us,  and 
serve  to  illustrate  the  general  rule. 

§  492.  No  contract  of  sale  is  good,  by  the  terms  of  which 
the  buyer  is  restrained  generally  in  the  carrying  on  of  his 

1  Rex  v.  Waddington,  1  East,  142;  4  Black.  Comm.  148;  Rose  v.  May- 
nard,  Cro.  Gas.  231. 

2  4  Black.  Comm.  148. 
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trade  ;  for  a  general  restraint  of  trade  is  considered  to  be  un- 
reasonable, and  against  public  policy.1  But  a  contract  for 
the  partial  restraint  of  trade,  whereby  the  seller  or  buyer  is 
restricted  from  carrying  on  his  trade  within  reasonable  limits, 
is  binding.2  Thus,  the  good-will  of  a  trade  may  be  bought 
and  sold,  on  condition  that  the  seller  do  not  carry  it  on  within 
a  reasonable  distance  of  the  buyer.3  But  where  the  restraint 
of  trade  is  wider  and  larger  as  to  space,  than  the  protection  of 
the  party,  with  whom  the  contract  is  made,  can  possibly  re- 
quire, it  is  considered  as  unreasonable  in  law,  and  the  con- 
tract is  void.4  The  reasonableness  or  unreasonableness  of  the 

1  Mitchel  v.  Reynolds,  1  P.  Wms.  181 ;  Davis  v.  Mason,  5  T.  R.  118 ; 
Hilton  v.  Eckersley,  6  El.  &  Bl.  47,  73 ;  Per  Vaughan,  B.,  Young  v.  Tim- 
mins,  1  Tyr.  226,  241;  Homer  v.  Ashford,  3  Bing.  322;  Wickens  v.  Evans, 
3  Y .  &  J.  318 ;  Whitney  v.  Slayton,  40  Maine,  224 ;  Lange  v.  Werk,  2 
Ohio  (N.  S.),  519;  Addison  on  Contr.  (Am.  ed.  1857)  99.     Morton,  J., 
delivering  the  opinion  of  the  Court  in  Alger  v.  Thacher,  19  Pick.  51,  states 
the  reasons  of  the  rule  given  in  the  text  with  great  force  and  clearness. 

2  Pemberton  v.  Vaughan,  10  Adol.  &E1.  (N.  S.)  87 ;  Per  Alderson,  B., 
Pilkington  v.  Scott,  15  Mees.  &  W.  657,  660 ;  Tallis  v.  Tallis,  1  El.  &  BL 
391 ;  Mott  v.  Mott,  11  Barbour,  127  ;  Whitney  v.  Slayton,  40  Maine,  224 ; 
Lange  v.  Werk,  2  Ohio  (N.  S.),  519;  Addison  on  Contr.  (Am.  ed.  1857) 
100,  et  seq. ;  Noble  v.  Bates,  7  Cowen,  307  ;  Bowser  v.  Bliss,  7  Blackf.  344  ; 
McMarter  v.  Babcock,  23  Barbour,  633 ;  Palmer  v.  Stebbins,  3  Pick.  188 ; 
Pierce  v.  Woodward,  6  Pick.  206 ;   Heichew  v.  Hamilton,  3  Iowa,  396 ; 
Alcock  &  Giberton,  5  Duer,  76  ;  Kinsman  v.  Parkhurst,  18  How.  289 ;  [Jen- 
kins v.  Temple,  39  Geo.  655 ;  Harms  v.  Parsons,  32  Law  J.  Ch.  247  ;  Mum- 
ford  v.  Getting,  7  C:  B.  (N.  S.)  305 ;  Dingnan  v.  Walker,  1  Johns.  446 ; 
Lake  v.  Butler,  5  El.  &  Bl.  92  ;  Jewell  v.  Stead,  6  El.  &  Bl.  350 ;  Alkins  v. 
Kinnier,  4  Exch.  776  ;  Green  v.  Price,  13  M.  &  W.  699,  16  Id.  346].     If  the 
contract  appears  to  have  been  made  upon  some  consideration,  the  Court  will 
not  look  into  its  adequacy,  with  a  view  of  trying  whether  the  restraint  be 
reasonable   or  unreasonable.     Per  Coltman,  J.,  in  Sainter  v.  Fergusson, 
7  Com.  B.  716 ;  Pilkington  v.  Scott,  15  Mees.  &  W.  657 ;  Hitchcock  v. 
Coker,  6  Adol.  &  El.  438,  456. 

3  Heyward  v.  Young,  2  Chitty,  407 ;  Bunn  v.  Guy,  4  East,  190 ;  Homer 
t>.  Graves,  7  Bing.  743;  Perkins  v.  Lyman,  9  Mass.  532;  Pierce  v.  Fuller,  8 
Mass.  223  ;  Hitchcock  v.  Coker,  in  Error,  6  Adol.  &  El.  453  ;  Thompson  v. 
Means,  11  Smedes  &  Marsh.  604 ;  Pierce  v.  Woodward,  6  Pick.  206 ;  Whit- 
ney v.  Slayton,  40  Maine,  224;   [Warren  v.  Jones,  51  Maine,  146]. 

*  Hitchcock  v.  Coker,  6  Adol.  &  El.  454 ;  Homer  v.  Graves,  7  Bing.  735 ; 
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restriction,  as  to  place,  will,  however,  always  depend  upon  the 
circumstances  of  each  case,  —  such  as  the  position  of  the 
parties,  the  nature  of  the  trade,  the  populousness  of  the  neigh- 
borhood, and  is  properly  a  question  for  the  jury.1  But  it  has 
been  held,  that,  as  the  law  presumes  such  contracts  to  be  void, 
the  burden  of  showing  the  reasonableness  of  the  restraint,  is 
upon  the  party  alleging  it.2  This  rule  does  not,  however, 
apply  to  the  sale  of  patented  inventions,  or  secrets  of  trade  or 
art,  which  are  allowed  as  an  exception,  for  the  purpose  of 
encouraging  science  and  inventive  genius.3 

§  493.  There  is,  however,  a  difference  in  respect  to  such 
contracts  between    a   general  restriction    as  to   place,  and  a 

Davis  v.  Mason,  5  T.  R.  118 ;  Mitchel  ».  Reynolds,  1  P.  Wms.  181 ;  Tallis 
v.  Tallis,  1  El.  &B1.  391;  Pierce  t>.  Woodward,  6  Pick.  206;  Chappel  v. 
Brockway,  21  Wendell,  158 ;  Lawrence  v.  Kidder,  10  Barbour,  641 ;  Hinde 
v.  Gray,  1  Man.  &  Gr.  195 ;  Addison  on  Contr.  (Am.  ed.  1857)  100,  101. 

1  Hitchcock  v.  Coker,  6  Adol.  &  El.  447  ;  Horner  v.  Graves,  7  Bing.  735 ; 
Ward  v.  Byrne,  5  Mees.  &  W.  548 ;  Hinde  v.  Gray,  2  Scott,  N.  R.  123 ; 
Archer  v.  Marsh,  6  Adol.  &  El.  967.     But  when  the  circumstances  raising 
the  question  are  conceded,  the  question,  whether  the  contract  is  void  as 
against  public  policy,  is  for  the  Court.     Per  Lord  Campbell,  C.  J.,  in  Tallis 
v.  Tallis,  1  El.  &  Bl.  391,  413.     In  this  case  Erie,  J.-,  said:  "  The  author- 
ities before  Hitchcock  v.  Coker,  supra,  apparently  treat  both  the  reason- 
ableness of  the  restraint  and  the  adequacy  of  the.  consideration  as  questions 
of  law  for  the  Court.     Lord  Abinger  expressed  an  opposite  view ;  and,  in 
Hitchcock  v.  Coker,  it  was  decided  that  the  Court  was  not  to  consider  the 
adequacy  of  the  consideration.     It  has  always  seemed  to  me  a  difficulty, 
that,  if  the  Court  is  to  decide  what  restraint  is  reasonable,  we  must  judicially 
determine  a  question,  the  solution  of  which  may  require  knowledge  both  of 
statistics  of  the  trade,   and  of  the  geographical  situation  of  places."      In 
Mallan  v.  May,  11  Mees.  &  W.  653,  the  reasonableness  of  the  restriction 
was  decided  to  be  matter  of  law  for  the  Court.     See  Chitty  on  Contr.  (ed. 
1860)  738,  and  cases  cited. 

2  Chappel  v.  Brockway,  21  Wendell,  158 ;  Ross  v.  Sadgebeer,  21  Wen- 
dell, 106 ;  Beard  v.  Dennis,  6  Indiana,  200.     But  in  Tallis  v.  Tallis,  1  El. 
&  Bl.  404,  405,  Lord  Campbell,  C.  J.,  said:  "  If  it  were  res  Integra,  I  do 
not  see  the  objection  to  casting  on  the  defendant  the  burden  of  pleading  and 
proving,  as  a  fact,  that  the  restraint  was  more  than  was  reasonable." 

3  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74;  Vickery  v.  Welch,  19  Pick. 
526;    Stearns  v.  Barrett,  1  Pick.  443;  [Jarvis  v.  Peck,  10  Paige,   118; 
Alcock  v.  Gibertson,  5  Duer,  76 ;  Hard  v.  Seeley,  47  Barbour,  428  (1865)]. 
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general  restriction  as  to  time;  for  the  mere  fact,  that  the 
duration  of  time,  for  which  the  restriction  is  made,  is  indefi- 
nite or  perpetual,  will  not  of  itself  avoid  a  contract,  which  is, 
in  all  other  respects,  reasonable  and  proper.1 

§  494.  Again,  a  sale  or  contract  for  the  sale  of  a  public 
office  of  trust  is  void  ;  upon  the  ground,  that  it  tends  to  de- 
stroy the  responsibility  of  the  office,  and  to  betray  the  interests 
of  the  public.2  But  it  would  seem,  that  a  contract  for  a  pri- 
vate office,  of  which  the  other  party  is  cognizant,  and  does 
not  refuse  his  assent,  would  be  good,  if  it  were  not  manifestly 
productive  of  injurious  results.3  So,  also,  the  profits  and 
emoluments  of  a  public  office  of  trust  are  not  a  good  subject 
of  sale.  Thus,  it  has  been  held,  that  the  prize  money  of  a 
sailor,  or  the  fall  pay,  or  half  pay,  of  an  officer,  is  not  assign- 
able at  law,4  nor  in  equity  ; 5  upon  the  ground,  that  any  salary 
paid  for  the  performance  of  a  public  duty  ought  not  to  be 
perverted  to  other  uses  than  those  for  which  it  was  intended. 

1  Hitchcock  v.  Coker,  6  Adol.  &  El.  447  ;  Hornerv.  Graves,  7  Bing.  735  ; 
Bunn  v.  Guy,  4  East,  190;  Chesman  v.  Nainby,  2  Strange,  739;    S.  C.,  2 
Ld.  Raym.   1456 ;  Wickins  v.  Evans,   3  Y.  &  J.  318 ;  Ward  v.  Byrne,  5 
Mees.  &  W.  548 ;  Elves  v.  Crofts,  10  Com.  B.  241,  258 ;  Addison  on  Contr. 
(Am.  ed.  1857)  101. 

2  Blachford  v.  Preston,  £  T.  E-.  89  ;  Card  v.  Hope,  2  Barn.  &  Cres.  661 ; 
East  Ind.  Co.  v.  Neave,  5  Ves.   173 ;  Thomson  v.  Thomson,  7  Ves.  470  ; 
Morris  v.  McCullock,  Ambler,  432 ;  1  Story,  Eq.  Jur.  §  295 ;  Chesterfield 
v.  Jannsen,  1  Ves.  155 ;  Waldo  v.  Martin,  4  Barn.  &  Cres.  319 ;  Cardigan 
v.  Page,  6  N.  Hamp.  183  ;  Lewis  v.  Knox,  2  Ifcbb,  453  ;  Hopkins  v.  Prescott, 
4  Man.,  Gr.  &  Scott,  578  ;  Gray  v.  Hook,  4  Comst.  449 ;  Grant  v.  McLester, 
8  Georgia,  553;    Duke  v.  Asbee,  11  Iredell,   112.     Nulla  alia  re  magis 
Romana  Respublica  interiit,  quam  quod  magistral  us  officia  venalia  erant. 
Co.  Litt.  234,  a. 

3  Richardson  v.  Mellish,  2  Bing.  242,  243,  246,  247. 

4  Lidderdale  v.  Montrose,  4  T.  R.  248 ;  .Marty  v.  Odium,  3  T.  R.  681 ; 
Barwick  v.  Reade,  1  H.  Black.  627 ;  Gardner  v.  Hoeg,  18  Pick.  171 ;  Wells 
v.  Foster,  8  Mees.  &  W.  149. 

5  Stone  v.  Lidderdale,  2  Anstr.  533,  in  which  the  case  of  Stuart  v.  Tucker, 
2  W.  Black.   1137,  holding  the  contrary  doctrine,  is  expressly  overruled. 
See  Palmer  v.  Bate,  2  Brod.  &  Bing.  676 ;  Arbuckle  v.  Cowton,  3  Bos.  & 
Pul.  321;  Flarty  v.  Odium,  3  T.  R.  681;    Methwood  v.  Walfank,  2  Ves. 
238 ;  Meredith  v.  Ladd,  2  N.  Hamp.  517 ;  Cardigan  v.  Page,  6  N.  Hamp. 
183. 
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§  495.  Again,  an  agreement  between  two  or  more  persons 
not  to  bid  against  each  other  at  auction  is,  as  we  have  seen, 
considered  as  void  whenever  it  operates  as  a  fraud,  and  is 
done  for  the  purpose  of  preventing  competition.  Although, 
if  it  be  bond  fide,  and  made  for  the  purpose  of  enabling  the 
two  together  to  purchase  what  either  alone  would  not,  or 
could  not,  it  will  be  held  to  be  valid.1  This  doctrine  is 
founded  in  public  policy. 

§  496.  Again,  a  contract  of  sale  is  void  as  against  public 
policy,  whenever  it  is  in  violation  of  a  statute.  And  this 
brings  us  to  our  second  division  of  Illegal  Contracts.  We 
have  already  seen,  that  the  old  distinction  between  mala  pro- 
hibita  and  mala  in  se,  does  not  now  obtain,  and  that  a  con- 
tract in  violation  of  a  statute  is  equally  void,  whether  it  be 
expressly  prohibited,  or  whether  it  only  have  a  penalty  an- 
nexed to  its  performance.  The  doctrine,  as  laid  down  by 
Lord  Holt,  is,  "  that  every  contract  made  for  or  about  any 
matter  or  thing,  which  is  prohibited  and  made  unlawful  by 
any  statute,  is  a  void  contract,  though  the  statute  does  not 
mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender  ;  because  a  penalty  implies  a  prohibition,  though 
there  are  no  prohibitory  words  in  the  statute."  2 

1  Ante,  §  455 ;  Veazie  v.  Williams,  3  Story,  C.  C.  620. 

2  Bartlett  v.  Vinor,  Garth.  252 ;  Cundell  v.  Dawson,  4  Com.  B.  376 ; 
Ritchie  v.  Smith,  6  Com.  B.  462;  Ellsworth  v.  Mitchell,  31  Maine,  247; 
Buxton  v.  Hamblen,    32  Maine,  448;    Taylor   v.  Crowland   Gas   Co.,   10 
Exch.  293;  Fergusson  v.  Norman,  6  Scott,  794;    M'Kinnel  v.  Robinson,  3 
Mees.  &  W.  434 ;    Territt  v.  Bartlett,   21  Vermont,  199  ;   Elkins  v.  Park- 
hurst,  17  Vermont,  105;  Brians.  Williamson,  7 Howard  (Miss.),  14;  Harris 
v.  Runnels,  12  Howard  (U.  S.),  80;  Pray  v.  Burbank,  10  N.  Hamp.  377; 
Roby  v.  West,  4  N.  Hamp.  285;  Allen  v.  Deming,    14  N".  Hamp.   133; 
Wheeler  v.  Russell,  17  Mass".  258 ;    Marks  v.  Hapgood,  24  Maine,  407 ; 
Deering  v.  Chapman,  22  Maine,  488.     See.  also,  De  Begnis  v.  Armistead, 
10  Bing.  110;  Langton  v.  Hughes,  1  Maule  &  Selw.  596 ;  Drury  v.  Defon- 
taine,  1  Taunt.  136;  Helps  v.  Glenister,  8  Barn.  &  Cres.  553;  Clarke  v. 
Protection  Ins.  Co.,  1  Story,  C.  C.  119;  Forsterv.  Taylor,  5  Barn.  &Adol. 
889  ;  Springfield  Bank  v.  Merrick,  14  Mass.  322  ;  Hunt  v.  Knickerbacker,  5 
Johns.  327  ;  Story  on  Contr.  §  220,  and  cases  cited;  Bell  v.  Quin,  2  Sandf. 
(S.  C.)  146.     [Aiken  v.  Blaisdell,  41  Vermont,  655  (1869).] 
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§  496  a.  But  a  distinction  has  sometimes  been  made  be- 
tween cases  where  the  parties  are,  and  cases  where  they  are 
not,  in  pari  delicto  ;  and  in  the  latter  case,  it  has  been  held 
that  the  rule  potior  esl  conditio  defendentis  is  not  applicable. 
As,  where  the  parties  to  a  contract  against  public  policy,  or 
illegal,  are  not  in  pari  delicto  ;  and  where  public  policy  is  con- 
sidered as  advanced  by  allowing  one  of  them  to  sue  for  relief 
against  the  transaction,  a  Court  of  Equity  will  grant  such 
relief.1  Relief  has  also,  in  some  cases  of  this  character,  been 
afforded  at  law.  "  Where  the  offence  is  malum  prohibitum,  and 
is  in  no  respect  immoral,  it  is  not  against  the  policy  of  the 
law  to  inquire  into  the  relative  delinquency  of  the  parties, 
and  to  administer  justice  between  them,  although  both  parties 
are  wrong-doers."  2  "  Where  money  is  paid  on  a  contract  which 
is  merely  prohibited  by  statute,  and  the  receiver  is  the  prin- 
cipal offender,  he  may  be  compelled  to  refund." 3  As,  where 
a  contract  otherwise  unobjectionable,  is  prohibited  by  a  stat- 
ute, which  imposes  a  penalty  upon  one  of  the  parties  only,  the 
other  party  is  not  in  pari  delicto,  and  upon  a  disaffirmance 
of  the  contract,  may  recover,  as  upon  an  implied  assumpsit, 
against  the  party  upon  whom  the  penalty  is  imposed,  for  any 
money  or  other  property  advanced  on  the  contract.4  So,  it 
has  also  been  held  that  the  purchaser  of  spirituous  liquor  sold 
without  a  license,  in  violation  of  a  statute  inflicting  a  penalty 
on  the  seller,  may  sustain  an  action  on  the  case  for  a  deceit 
and  false  warranty  in  the  sale,  if,  at  the  time  when  he  bought, 
he  had  no  notice  that  the  sale  was  made  without  license.5 


1  Per  Bruce,  L.  J.,  Reynell  v.  Sprye,  21  L.  J.  C.  633,  651;  Chitty  on 
Contr.  (ed.  1860)  732. 

2  Lowell  v.  Boston  &  Lowell  R.R.  Co.,  23  Pick.  32  ;    Addison  on  Contr. 
(Am.  ed.  1857)  66,  67,  149. 

3  White  v.  Franklin  Bank,  22  Pick.  186. 

4  Tracy  v.  Talmage,  4  Kernan  (N.  Y.),  162 ;  Curtis  v.  Leavitt,  15  N.  Y. 
(1  Smith)  9  ;  White  v.  Franklin  Bank,  22  Pick.  186  ;    Scheruierhorn  v.  Tal- 
man,  4  Kernan  (N.  Y.),  93,  124. 

6  Prescott  v.  Norris,  32  N.  Hamp.  101. 
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§  497.  There  has,  also,  been  a  distinction  lately  drawn  be- 
tween cases  where  a  contract  violates  a  statute  law  designed 
for  the  protection  of  the  public,  and  where  it  violates  a  statute 
law,  which  is  merely  designed  for  the  protection  of  the  rev- 
enue. And  it  has  been  held,  that  where  there  was  a  mere 
breach  of  a  revenue  regulation,  which  was  protected  by  a 
specific  penalty,  and  there  was  no  fraud  upon  the  revenue, 
and  no  clause  in  the  statute,  making  the  contract  illegal,  it 
was  valid,  and  only  subjected  the  party  to  the  payment  of 
the  penalty.1  But  this  distinction  has  not  found  favor,  and 
seems  now  to  be  abrogated,  and  the  true  rule  seems  to  be,  as 
laid  down  by  Baron  Parke,  that  "  notwithstanding  some  dicta 
apparently  to  the  contrary,  if  the  contract  be  rendered  illegal, 
it  can  make  no  difference,  in  point  of  law,  whether  the  statute 
which  has  made  it  so,  has  in  view  the  protection  of  the  rev- 
enue, or  any  other  object."  2 

§  498.  There  seems,  however,  to  be  a  distinction  between 
cases  where  the  statute  is  merely  directory  in  its  terms,  and 

1  Johnson  v.  Hudson,  11  East.  180 ;   Brown  v.  Duncan,  10  Barn.  &  Ores. 
98 ;  Hodgson  v.  Temple,  1  Taunt.  181 ;  Lewis  v.  Welch,  14  N.  Hamp.  298, 
299  ;  Favor  v.  Philbrick,  7  N".  Hamp.  340 ;  Wetherell  v.  Jones,  3  Barn.  & 
Ad.  221;    Bailey  v.  Harris,  12  Q.  B.  905;    Harris  v.  Runnels,  12  Howard 
(U.  S.),  80 ;  Smith  v.  Mawhood,  14  Mees.  &  W.  452. 

2  Cope  v.  Rowlands,  2  Cromp.,  Mees.  &  Rose.  157  ;  S.  C.,  2  Mees.  &  W. 
149 ;  Ritchie  v.  Smith,  6  Com.  B.  462.     In  Wetherell  v.  Jones,  3  Barn.  & 
Adol.  221,  Lord  Tenterden  says :  "When  a  contract  which  a  party  seeks  to 
enforce  is  expressly,  or  by  implication,  forbidden  by  the  statute  or  the  Com- 
mon Law,  no  court  will  lend  its  assistance  to  give  it  effect ;    and  there  are 
numerous  cases  in  the  books  in  which  an  action  on  the  contract  has  failed, 
because  either  the  consideration  for  the  promise,  or  the  act  to  be  done,  was 
illegal,  as  being  against  the  express  provisions  of  the  law,  or  contrary  to 
justice,  morality,  or  sound  policy.     But  where  the  consideration,  and  the 
matter  to  be  performed,  are  both  legal,  we  are  not  aware  that  a  plaintiff  has 
ever  been  prevented  from  recovering  by  an  infringement  of  the  law  not  con- 
templated by  the  contract,  in  the  performance  of  something  to  be  done  on  his 
part."     This  last  distinction  is  the  true  one,  for  in  such  case,  where  the  stat- 
ute is  merely  directory  the  contract  is  uncontaminated  with  illegality.     See, 
also,  Forster  v.  Taylor,  5  Barn.  &  Adol.  889;    Little  v.  Poole,  9  Barn.  & 
Cres.  200,  201. 
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the  terms,  which  are  not  complied  with,  are  only  collaterally 
connected  with  the  contract,  and  cases  where  the  statute  is 
directly  prohibitory,  and  its  requisitions  are  conditions  prece- 
dent, directly  affecting  the  contract.  And  in  the  former  case, 
it  would  seem,  that  the  contract  is  not  void.1  Thus,  although 
an  assignment  of  a  patent,  or  a  deed,  is  required  by  statute  to 
be  recorded,  yet  as  this  requisition  is  merely  directory,  and 
for  the  purpose  of  giving  notice  to  bond  fide  purchasers  for 
a  valuable  consideration,  it  does  not  render  the  assignment 
void.2 

§  499.  The  rule,  therefore,  is,  that  wherever  any  thing  is 
prohibited  by  statute,  a  contract  in  violation  thereof  is  wholly 
void.  Thus,  where  the  statute  of  17  Geo.  III.  ch.  42,  required 
that  bricks  should  be  made  of  particular  dimensions  under 
a  penalty,  it  was  held,  that  the  seller  could  not  recover  the 
price  of  bricks  of  different  dimensions.3  So,  also,  the  selling 
of  pheasants  being  prohibited  by  statute,  it  was  held,  that  a 
sale  of  pheasants,  though  executed,  passed  no  title  therein  to 
the  buyer.4  So,  also,  a  note  given  for  shingles,  not  surveyed, 
and  not  of  the  dimensions  required  by  the  statute,  forbidding 
the  sale,  was  held  to  be  void.5  So,  also,  a  sale  is  invalid, 
which  contravenes  those  statutes,  which  aim  at  the  establish- 
ment of  uniformity  in  weights  and  measures  ; 6  and  which 

1  Fergusson  v.  Norman,  5  Bing.  N.  C.  84;  Cope  v.  Rowland,  2  Mees.  & 
W.  149 ;  Little  v.  Poole,  9  Barn.  &  Ores.  192 ;  Warren  v.  Manuf.  Ins.  Co., 
13  Pick.  518 ;  Ward  v.  Wood,  12  Mass.  539 ;  The  Brig  Draco,  2  Sumner, 
C.  C.  157;  Brooks  v.  Byam,  2  Story,  C.  C.  542;    Johnson  v.  Hudson,  11 
East,  180;  Coombs  v.  Emery,  14  Maine,  404. 

2  Brooks  v.  Byam,  2  Story,  C.  C.  542. 

3  Law  v.  Hodgson,  11  East,  300. 

4  Helps  v.  Glenister,  8  Barn.  &  Cres.  553. 

5  Wheeler  v.  Russell,  17  Mass.  258.     See,  also,  Springfield  Bank  v.  Mer- 
rick,  14  Mass.  322. 

6  Tyson  v.  Thomas,  McLell.  &  Y.  119 ;   Wheeler  v.  Russell,  17  Mass. 
258 ;  Coombs  v.  Emery,  2  Shepley,  404 ;    Hospital  of  St.  Cross  v.  Howard 
de  Walden,  6  T.  R.  338 ;  Watts  v.  Friend,  10  Barn.  &  Cres.  448 ;  Smith  on 
Merc.  Law,  p.  481 ;  Miller-  v.  Post,  1  Allen  (Mass.),  434  [Libby  v.  Downey, 
5  Allen,  299]. 
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prohibit  the  sale  of  lottery  tickets,  or  shares  of  tickets,1  or 
spirituous  liquors  without  a  license.2  So,  also,  a  sale  of  shares 
in  an  illegal  company  cannot  be  enforced.3  But  where  a 
statute  forbids  merely  an  offer  to  sell  certain  goods,  not  pre- 
pared, or  marked,  or  measured  in  a  particular  manner,  it  has 
been  held  that  a  sale  not  including  an  offer  to  sell  will  not  be 
regarded  as  prohibited.  The  offer  to  sell  in  such  case  will  not 
be  inferred  from  proof  of  sale  merely.4 

§  499  a.  But  where  goods  which  have  been  sold  under  an 
illegal  contract  of  sale,  have  been  delivered  and  paid  for,  a 
third  party,  who  purchases  them  of  the  vendee,  cannot  avoid 
paying  therefor,  by  showing  that  such  vendee  had  obtained 
them  under  that  illegal  contract.  The  latter  sale  would  be  a 
new  contract,  not  arising  out  of  or  connected  with  the  original 
unlawful  transaction.5 

§  500.  So,  also,  all  contracts  made  in  violation  of  the  stat- 
ute of  29  Charles  II.  ch.  7,  §  1,  forbidding  persons 6  from 
"  exercising  any  worldly  labor,  business,  or  work  of  their  ordi- 
nary (or  secular)  callings,  upon  the  Lord's  day,  or  any  part 
thereof  (works  of  necessity  or  charity  alone  excepted),  "  come 
under  the  general  rule,  and  are  void.7  [But  it  is  generally 


1  Dee  v.  Shee,  2  T.  R.  617 ;  Roby  v.  West,  4  N.  Hamp.  385 ;    Hunt  v. 
Knicker backer,  5  Johns.  327 ;    Biddes  v.  James,  6  Binn.  331 ;  Clarke  v. 
Havens,  1  Marsh.  198. 

2  Boutwell  u.  Foster,  24  Vermont,  485  ;  Bancroft  v.  Dumas,  21  Vermont, 
456;  Lewis  v.  Welch,  14  N.  Hamp.  294;  Dixie  v.  Abbott,  7  Gushing,  610; 
Ritchie  v.  Smith,  6  Com.  B.  462. 

3  Josephs  v.  Pebrer,  3  Barn.  &  Cres.  639. 

4  Brackett  v.  Hoyt,  9  Foster  (N.  H.),  264;  Williams  v.  Tappan,  3  Fos- 
ter (N.  H.),  385 ;  Jones  v.  Berry,  33  N.  Hamp.  209. 

6  Per  Shepley,  J.,  in  Marks  u.  Hapgood,  24  Maine,  407,  410. 

6  [This  statute  does  not  extend  to  all  persons,  but  only  to  any  "  trades- 
man, artificer,  workman,  laborer,  or  other  person  whatsoever."     It  does  not 
apply  to  a  "farmer ;  "  for  the  phrase  "  other  person  whatsoever"  means  only 
such  class  of  persons  as  are  specifically  mentioned,  and  is  not  a  general 
clause  including  every  one.     Regina  v.  Cleworth,  4  B.  &  S.  927.] 

7  The  statutes  of  New  Hampshire,  Rhode  Island,  and  South  Carolina 
follow  the  statute  of  29  Charles  II.  as  set  forth  in  the  text.     But  by  the 
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agreed  that  contracts  made  on  Sunday  are  not,  for  that  reason 
alone,  void,  at  Common  Law.1]  Under  statutes,  similar  to  that 
of  29  Charles  II.,  in  many  of  the  United  States,  it  has  been 
held  that  contracts  for  the  sale  or  exchange  of  horses,  or  of 
other  goods  and  merchandise,  made  and  completed  on  Sunday, 
not  affected  by  the  above  exception  and  without  any  subse- 
quent act  or  promise  ratifying  the  same,  are  void.2  And  a 
note  given  on  Sunday  for  property  sold  on  that  day  is  invalid 
in  the  hands  of  the  payee,  and  payment  of  it  cannot  be  en- 
forced by  him  ; 3  but  whether  such  a  note  is  void  in  the  hands 
of  an  innocent  indorsee  seems  to  be  a  question  not  yet  settled.4 

statutes  of  Maine,  Vermont,  Massachusetts,  Connecticut,  New  York,  and 
Pennsylvania  every  kind  of  secular  labor  is  prohibited  on  Sunday,  whether 
it  be  in  the  ordinary  calling  of  the  party  or  not.  The  courts  of  these  States 
have,  generally,  declared  all  contracts  made  in  violation  of  this  statute,  void. 

1  [See  Batsford  v.  Every,  44  Barbour,  618.] 

2  Sumner  v.  Jones,  24  Vermont,  317 ;  Lyon  v.  Strong,  6  Vermont,  219 ; 
O'Donnell  v.  Sweeney,  5  Alabama,  467  ;  Towle  v.  Larrabee,  26  Maine,  464 ; 
Adams  v.  Hamell,  2  Doug.  (Mich.)  73 :    Robeson  v.  French,  12  Metcalf, 
24;  Dodson  v.  Harris,  10  Alabama,  566 ;  Saltmarsh  v.  Tuthill,  13  Alabama, 
390 ;  Allen  v.  Deming,  14  N".  Hamp.  133  ;  Smith  v.  Bean,  15  N".  Hamp.  577  ; 
Sellers  v.  Dugan,  18  Ohio,  489  ;  Varney  v.  French,  19  N.  Hamp.  233  ;  Hus- 
sey  v.  Roquemore,  27  Alabama,   281;    Murphy  v.  Simpson,  14  B.   Monroe, 
419 ;  Link  v.  Clemmens,  7  Blackf.  479  ;  Reynolds  v.  Stevenson,  4  Ind.  619. 

3  Towle  v.  Larrabee,  26  Maine,  464  [Pope  v.  Linn,  50  Maine,  83  (1863)  ; 
Miller  v.  Lynch,  38  Miss.  344]  ;  Adams  v.  Hamell,  2  Doug.  (Mich.)  73 ; 
Goss  v.  Whitney,  1  Williams  (Vt.),  272 ;    Hilton  v.  Houghton,  35  Maine, 
143 ;    Allen  v.   Deming,  14  N.  Hamp.  133  ;    Lovejoy  v.  Whipple,  18  Ver- 
mont, 379;  Pattee  v.  Greely,  13  Metcalf,  284;  Wight  v.  Geer,  1  Root,  474; 
Northup  v.  Foot,  14  Wendell,  248  ;  Morgan  v.  Richards,  1  Browne  (Penn.), 
171 ;    Kepner  v.  Keefer,  6  Watts,  231 ;    Johnston   v.  Commonwealth,  22 
Penn.  (State)  102 ;    Butler  v.  Lee,  11  Alabama,  885 ;    Rainey  o.  Capps,  22 
Alabama,  288 ;  Ray  v.  Catlett,  12  B.  Monroe,  532 ;  Slade  v.  Arnold,  14  B. 
Monroe,  287.     [So  an  indorsement  of  a  note  on  Sunday  is  invalid.     Benson 
v.  Drake,  55  Maine,  555  (1867).] 

4  See  Allen  v.  Deming,  14  ST.  Hamp.  133 ;    Saltmarsh  v.  Tuthill,  13  Ala- 
bama, 390 ;  Bloxsome  v.  Williams,  3  Barn.  &  Cres.  232 ;  Fennell  v.  Ridler, 
5  Barn.  &  Cres.  406  ;  Begbie  v.  Levi,  1  Cromp.  &  Jer.  186.     [The  follow- 
ing authorities  hold  such  a  note  valid  in  the  hands  of  a  bond  fide  indorsee 
before  maturity,  without  notice,  although  the  note  bears  date  of  a  month 
and  day,  which  was  in  fact  Sunday.     State  Capital  Bank  v.  Thompson,  42 
N.  Hamp.  369  ;  Clark  v.  Pease,  41  Id.  414.     And  still  stronger  reasons  exist 
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No  action  can  be  maintained  on  a  warranty  made  on  a  sale  or 
exchange  of  horses  on  that  day  ; l  nor  for  deceit  practised  in 
such  exchange  or  sale  ; 2  nor  for  the  hire  of  horses,  to  be  used 
upon  an  excursion  of  pleasure  on  Sunday.3  [Nor  for  money 
loaned  on  Sunday.4]  But  this  statute  of  29  Charles  II.  only 
prohibits  the  exercise  of  business  or  work  of  the  ordinary  call- 
ing of  the  party ;  and,  therefore,  it  does  not  apply  to  any  bar- 
gain made  out  of  the  ordinary  calling  of  the  party.5  The 
validity  of  a  sale,  therefore,  which  is  made  on  Sunday  will 
depend  under  that  statute  upon,  whether  it  is  or  is  not  made 
by  the  seller  in  his  ordinary  calling,  —  and  the  purchaser  may 
avail  himself  of  the  contract,  if  he  did  not  know  that  the  ven- 
dor was  exercising  his  ordinary  calling ;  although  the  vendor 
cannot  sue  for  the  price.6  Nor  does  it  matter  as  to  the  va- 
lidity of  such  a  sale,  whether  it  be  made  privately  or  publicly.7 

for  giving  effect  to  a  note  dated  on  Monday,  though  given  on  Sunday,  in 
the  hands  of  a  bond  fide  holder,  as  in  Vinton  v.  Peck,  14  Mich.  287.] 

1  Lyon  v.  Strong,  6  Vermont,  219 ;  Robeson  v.  French,  12  Metcalf,  24 ; 
Hulet  v.  Stratton,  5  Gushing,  539  ;  Murphy  v.  Simpson,  14  B.  Monroe,  419  ; 
Fennell  v.  Ridler,  5  Barn.  &  Ores.  406  [Bradley  v.  Lea,  14  Allen,  20.     See 
Leonard  v.  Winston,  2  Grant,  139  ;  Webber  v.  Davis,  44  Maine,  147  ;   Fin- 
ley  v.  Quirk,  9  Minn.  194]. 

2  Robeson  v.  French,  12  Metcalf,  24.     See,  also,  Northup  ».  Foot,  14 
Wendell,  248 ;  Smith  v.  Bean,  15  N.  Hamp.  576,  578. 

3  Berril  v.  Smith,  2  Miles,  402;    Gregg  v.  Wyman,  4  Gushing,  322; 
Hadley  v.  Snevily,  1  Watts  &  S.  477  ;   [JSTodine  v.  Doherty,  46  Barbour,  59]. 
But  the  hire  of  a  horse  and  carriage  by  a  son  to  visit,  his  father  in  the  coun- 
try on  Sunday  was  held  to  be  a  valid  contract  in  Logan  v.  Matthews,  6  Barr, 
417.      See  Johnston  v.   Commonwealth,   22   Penn.    State,   102;    Pate  v. 
Wright,  30  Ind.  476  (1868).] 

4  [Finn  v.  Donahue,  35  Conn.  216  (1868).] 

6  Rex  v.  The  Inhab.  of  Whitnash,  7  Barn.  &  Cres.  602;  S.  C.,  1  Mann. 
&  Ryl.  452 ;  Drury  v.  Defontaine,  1  Taunt.  131 ;  Bloxsome  v.  Williams,  3 
Barn.  &  Cres.  233. 

6  Ibid. ;    Bloxsome  v.  Williams,  3  Barn.  &  Cres.  232 ;    S.  C.,  5  Dowl.  & 
Ryl.  82;    Fennell  v.  Ridler,  5  Barn.  &  Cres.  406;    S.  C.,  8  Dowl.  &  Ryl. 
204;    Myers  v.  State,  1  Conn.  502.     See  Prescott  ».  Norris,  32  N.  Hamp. 
101. 

7  Fennell  v.  Ridler,  5  Barn.  &.  Cres.  406 ;  S.  C.,  8  Dowl.  &  Ryl.  204. 
But  see  Boynton  v.  Page,  13  Wendell,  425.     Upon  the  construction  given 
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§  501.  The  ordinary  calling  of  a  man,  within  the  meaning 
of  the  statute,  is  understood  to  embrace  only  his  peculiar  busi- 
ness, or  trade,  and  does  not  extend  to  ordinary  acts  done  by 
him,  without  relation  thereto.  Thus,  the  hiring  of  a  laborer 
by  a  farmer,  is  not  a  violation  of  this  statute,  although  the 
contract  be  made  on  Sunday.1  So,  also,  an  agreement  made 
by  an  attorney  on  Sunday,  binding  him  personally  to  a  settle- 
ment of  his  client's  affairs,  is  good.2  [So  the  delivery  of  a  re- 
lease by  a  creditor  to  an  assignee  under  a  voluntary  assignment 
has  been  held  not  within  one's  "  ordinary  calling,"  but  out  of 
and  beyond  it,  and  therefore  not  invalid.3  And  a  will  made 
on  Sunday  is  not  invalid  for  that  reason.4] 

§  502.  But  a  contract  for  the  sale  of  goods  will  not  be  void 
under  the  statute  merely  because  it  was  commenced  on  Sun- 
day, if  completed  on  some  other  day,  or  if  it  merely  grew  out 
of  a  transaction  which  took  place  on  Sunday.5  If  it  be  a 

to  the  language  of  the  statute  of  New  York  upon  this  subject,  it  has  been 
held,  that  a  private  sale  of  personal  property  made  on  Sunday  is  valid  in 
that  State.  Boynton  v.  Page,  13  Wendell,  425 ;  Styles  v.  Smith,  12  Wen- 
dell, 57.  [But  see  this  subject  critically  examined  in  Smith  v.  Foster,  41 
N.  Hamp.  215  (I860).]  The  sale  of  liquor  by  an  innholder  on  Sunday  is 
not  within  the  act  against  profaning  the  Lord's  day ;  he  being  obliged  to 
keep  a  public  house  of  entertainment.  Hall  v.  State,  4  Harring.  132.  The 
ordinance  of  the  city  of  Cincinnati,  prohibiting  "  trading,"  &c.,  on  Sunday, 
is  void  as  to  those  who  conscientiously  observe  the  seventh  day  of  the  week 
as  the  Sabbath.  City  of  Cincinnati  v.  Rice,  15  Ohio,  225. 

1  Rex  v.  The  Tnhab.  of  Whitnash,  7  Barn.  &  Cres.  596;  Scarfe  v.  Mor- 
gan, 4  Mees.  &  W.  270;  Woltonr.  Gavin,  16  Q.  B.  48;  Begbie  v.  Levi,  1 
Cromp.  &  J.  180.  2  Sandiman  v.  Breach,  7  Barn.  &  Cres.  96. 

3  [Allen  v.  Gardiner,  7  R.  I.  22.     See  Hazard  v.  Day,  14  Allen,  487.] 

4  [Bennett  v.  Brooks,  10  Allen,  118 ;  George  ».  George,  47  N.  Hamp. 
27  (1866).] 

5  Stackpole  v.  Symonds,  3  Foster  (1ST.  H.),  229;  Smith  v.  Bean,  15  N. 
Hamp.  577 ;  Sumner  v.  Jones,  24  Vermont,  317 ;  Lovejoy  v.  Whipple,   16 
Vermont,  379  ;  Barren  v.  Pettes,  18  Vermont,  385  ;  Adams  v.  Gay,  19  Ver- 
mont, 358 ;  Goss  v.  Whitney,  24  Vermont.  187  ;  Butler  v.  Lee,  11  Alabama, 
885  ;  [Merrill  v.  Downs,  41  N.  Hamp.  78].     A  note,  though  signed  on  Sun- 
day, may  be  enforced  if  delivered  on  some  other  day.     Hilton  v.  Houghton, 
35  Maine,  143 ;  Lovejoy  v.  Whipple,  18  Vermont,  379 ;  Clough  v.  Davis,  9 
N.  Hamp.  500 ;  Hill  v.  Dunham,  7  Gray,  543. 
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mere  bargaining  without  a  definite  agreement,  —  or  if  it  do 
not  comply  with  the  requisitions  of  the  Statute  of  Frauds,  so 
as  to  be  legally  binding,  it  will  be  valid  if  the  acts  necessary 
to  "render  it  complete  be  performed  on  some  other  day.  Thus, 
where  a  horse  was  bought  by  parol  on  Sunday,  but  was  not 
delivered  until  Monday,  it  was  held  to  be  a  valid  sale,  because 
the  sale  was  not  made  binding  on  Sunday  under  the  Statute 
of  Frauds.1  And  so  the  contract  of  sale  will  be  valid,  if  there 
be  a  delivery  and  acceptance  within  the  statute  before  the 
Sunday,  although  the  goods  sold  may  be  actually  taken  from 
the  premises  of  the  vendor  on  that  day.2  But  if  the  contract 
be  virtually  settled  on  Sunday,  and  all  the  terms  agreed  upon, 
it  would  be  doubtful  whether  the  mere  deferring  of  the  signa- 
ture thereto  until  Monday,  would  render  it  valid.3  The  ven- 
dee having  obtained  possession  of  the  property  sold  under 
such  contract,  void  because  made  on  Sunday,  as  of  his  own 
property,  by  the  assent  of  the  vendor,  the  title  passes  to  him 
and  he  has  a  right  to  maintain  that  possession  against  both 
the  vendor  and  his  creditors.4  And  it  has  been  held,  that  the 
vendee,  where  the  sale  has  been  completed  on  Sunday,  does 
not  ratify  and  confirm  the  contract  so  far  as  to  render  himself 
liable  for  the  price  [agreed  upon  011  Sunday,5]  though  he  may 
have  taken  possession  thereof  on  a  subsequent  day.6  Upon 

1  Bloxsome  v.  Williams,  3  Barn.  &  Ores.  232 ;    Fennell  v.  Ryder,  8 
Dowl.  &  Ryl.  204;  S.  C.,  5  Barn.  &  Ores.  406;  Williams  v.  Paul,  6  Bing. 
653.     [But  in  such  cases  it  seems  that  the  price  fixed  on  Sunday  is  not 
binding ;  but  the  seller  can  recover  only  on  an  'implied  assumpsit   for   a 
quantum  valebat.     Bradley  v.  Lea,  14  Allen,  20.     And  see  Ladd  v.  Rogers, 
11  Id.  209;  Day  v.  McAllister,  15  Gray,  433.] 

2  Beaumont  v.  Breugeri,  5  Com.  B.  301.     [But  see  Smith  v.  Foster,  41 
N.  Hamp.  215.]  3  Smith  v.  Sparrow,  4  Bing.  87. 

4  Smith  v.  Bean,  15  N.  Hamp.  577  ;  Allen  v.  Deming,  14  N.  Hamp.  133 ; 
Parke,  B.,  in  Simpson  v.  Nicholls,  3  Mees.  &  W.  240,  244;  [Greene  v. 
Godfrey,  44  Maine,  25].     But  see  Dodson  v.  Harris,  10  Alabama,  566. 

5  [But  he  might  be  liable  upon  an  implied  assumpsit  for  the  fair  value  of 
the  goods.     See  Bradley  v.  Lea,  14  Allen,  20 ;  Stebbins  v.  Peck,  8  Gray, 
553.] 

6  Smith  v.  Bean,  15  N.  Hamp.  577  ;  Allen  ».  Deming,  14  N.  Hamp.  133. 
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this  point,  however,  there  is  great  conflict  among  the  authori- 
ties.1 But  the  mere  fact  of  the  vendee  keeping  the  goods  will 
not  render  him  liable  to  pay  for  them  in  such  a  case.2 

1  In  Williams  v.  Paul,  6  Bing.  653,  it  was  held,  that,  where  the  defendant, 
who  had  bought  some  cattle  of  the  plaintiff,  a  drover,  on  a  Sunday,  kept 
them,  and  afterwards  promised  payment,  he  was  liable  upon  a  quantum 
meruit.     And  this  case  of  Williams  v.  Paul  has,  in  several  cases  in  Vermont 
received  the  direct  approval  of  the  Court.    In  the  case  of  Adams  v.  Gay,  19 
Vermont,  358,  where  this  point  was  very  ably  considered,  it  was  held,  that  a 
refusal  to  rescind  the  contract,  and  return  the  property,  at  the  request  of  the 
other  party,  was  an  affirmation  of  the  contract  and  rendered  it  obligatory. 
And  in  the  case  of  Sargent  v.  Butts,  21  Vermont,  99,  in  which  there  was  a 
subsequent  promise,  it  was  held  that  such  promise  ratified  and  rendered 
obligatory  an  award  made  on  Sunday.     So  that  an  action  could  be  sustained 
upon  the  award  itself.     See,  also,  Dodson  v.  Harris,  10  Alabama,  566.    And 
so  where  a  horse  was  sold  on  Sunday,  for  which  the  vendee  on  the  same  day 
gave  the  vendor  his  note,  and  afterwards  made  two  payments  on  the  note, 
and  retained  the  horse  without  offering  to  return  the  same,  it  was  held,  that 
these  payments  on  the  note,  accompanied  with  the  retention  of  the  property, 
was  a  subsequent  ratification  of  the  contract,  and  that  the  vendor  was  entitled 
to  recover  the  balance  due  upon  the  note.     Sumner  v.  Jones,  24  Vermont, 
317.     But  see  Butler  v.  Lee,  11  Alabama,  885 ;    Allen  v.  Doming,  14  N. 
Hamp.  133.     In  Boutelle  v.  Melendy,  19  1ST.  Hamp.  196,  it  was  held,  that  an 
illegal  contract  is  incapable  of  confirmation,  or  of  becoming  the  considera- 
tion of  a  subsequent  promise.     See  Allen  v.  Deming,  14  N.  Hamp.  133. 
[Accurately  speaking  this  must  be  so ;  a  contract  entirely  completed  on  the 
Lord's  day,  and  which  by  law  is  entirely  void,  cannot  be  ratified  on  Mon- 
day morning ;  a  new  one  may  be  made,  but  it  takes  its  force  and  effect  entirely 
from  the  new  agreement,  and  not  at  all  from  the  old.     See  Day  v.  McAllis- 
ter, 15  Gray,  433 ;    Reeves  v.  Butcher,  2  Vroom,  224.]     In  Boutelle  v. 
Melendy,  supra,  Wilcox,  J.,   said:    "The   propriety   of  the   decision   of 
Williams  v.  Paul  has  since,  been  seriously  questioned  in  the  English  courts  ; 
and  even  in  the  later  cases  in  Vermont  some  hesitation  has  been  manifested. 
The  case  of  Simpson  v.  Phillips,  3  Mees.  &  W.  244,  by  which  the  case  of 
Williams  v.  Paul  was  supposed  to  have  been  in  some  degree  confirmed,  was 
afterwards  corrected  by  a  note  at  the  end  of  3  Mees.  &  W.  244,  in  which  the 
reporter  states  that  the  opinion  of  Baron  Parke,  in  Simpson  v.  Phillips,  was 
misconceived  upon  this  point,  and  that  he  doubted  whether  the  case  of  Wil- 
liams v.  Paul  could  be  supported  in  law."    [See,  also,  Tuckerman  v.  Hinkley, 
9  Allen,  452,  in  which  it  was  held,  that  if  A.  write  and  deliver  on  a  Sunday  a 
letter  promising  to  pay  B.  for  certain  services  to  be  thereafter  rendered,  and 
B.,  without  making  any  agreement  on  that  day,  subsequently  perform  the 
services,  he  can  recover  for  the  same.] 

2  Simpson  v.  Nicholls,  3  Mees.  &  W.240;  Sumner  v.  Jones,  24  Vermont, 
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§  502  a.  The  statutes,  which  prohibit  labor,  &c.,  on  Sun- 
days, generally  define  the  time  and  fix  the  number  of  hours 
which  shall  constitute  Sunday  within  their  meaning ;  and 
when  the  hours  are  fixed  at  a  less  number  than  twenty-four, 
as,  where  by  the  statute  of  Maine,  Sunday  is  to  be  construed 
to  include  only  the  time  between  the  midnight  preceding  and 
the  sunsetting  of  the  same  day  ;  to  render  the  contract  illegal, 
it  must  appear  to  have  been  made  within  those  hours  ;  and  the 
burden  of  proof  is  upon  the  party  alleging  it l  [as  it  is  in  other 
cases  of  contracts  alleged  to  be  contrary  to  some  statute  2J . 

§  503.  Again,  all  trading  during  war  with  the  enemy  with 
knowledge  that  he  is  so,  is  prohibited,  unless  it  be  made  with 
the  special  permission  of  the  government.  It  follows,  there- 
fore, that  every  contract  of  sale  made  with  an  enemy,  without 
license,  is  void.3  But  if  the  alien  enemy  be  under  the  pro- 
tection of  the  government,  —  as,  where  he  comes  into  the 
country  under  a  license,  or  is  suffered  to  remain  there  by 
special  permission,  —  his  contracts  are  valid.4  So,  also,  if 
one  party  be  deceived  by  the  other,  and  trade  with  him,  not 
knowing  that  he  is  an  enemy,  he  may,  after  the  return  of 
peace,  sue  him,  but  not  before.  But  where  a  limited  license 
is  given  to  import  certain  goods  from  the  enemy's  port,  if 
others  be  taken  on  board,  not  permitted  by  the  license,  the 

317 ;  Boutelle  v.  Melendy,  19  N.  Hamp.  196 ;  Dodson  v.  Harris,  10  Ala- 
bama, 566. 

1  Nason  v.  Dinsmore,  34  Maine,  391 ;  Merriam  v.  Stearns,  10  Gushing, 
257 ;  Bryant  v.  Biddeford,  39  Maine,  193  ;  Hiller  v.  English,  4  Strobh.  486. 
See  Hill  v.  Dunham,  7  Gray,  543 ;  Bustin  v.  Rogers,  11  Gushing,  346 : 
Tracy  v.  Jenks,  15  Pick.  465. 

2  [Hewesw.  Platts,  12  Gray,  143.] 

3  See  Griswold  v.  Waddington,  15  Johns ..57 ;  S.  C.,  16  Johns.  438,  in 
which  the  whole  subject  of  the  legality  of  commercial  intercourse  between 
belligerents  is  thoroughly  discussed.     1  Kent,  Comm.  68 ;    Scholefield  v. 
Eichelberger,  7  Peters,  586  ;  Story  on  Bills  of  Exchange,  §  99-105  ;  Seaman 
v.  Waddington,  16  Johns.  510. 

4  Patton  v.  Nicholson,  3  Wheaton,  207,  note ;    Crawford  v.  the  Wm. 
Penn,  Peters,  C.  C.  106. 
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contract  is  merely  void  as  to  the  unlicensed  articles,  and  bind- 
ing on  the  remainder.1 

§  504.  Where  a  contract  of  sale  is  founded  upon  two  con- 
siderations, one  of  which  is  merely  void  but  not  illegal,  and 
the  other  is  good,  the  contract  will  be  binding,  and  entitle  the 
party  to  damages,  to  the  extent  of  the  good  consideration  ; 
provided,  by  its  terms,  it  be  susceptible  of  apportionment.2 
Thus,  where  there  was  a  verbal  agreement  to  sell  a  certain 
farm,  and  dead  stock,  and  growing  wheat,  at  separate  prices, 
it  was  held,  that  the  contract  was  distinct  as  to  each  item,  and 
although -the  agreement  as  to  the  land  was  void,  because  it 
did  not  comply  with  the  requisitions  of  the  Statute  of  Frauds, 
it  being  oral,  yet  that  the  agreement  as  to  the  wheat  and  dead 
stock,  was  binding.3  [So  in  an  action  for  goods  sold  at  a  dis- 

1  The  Rebecca,  5  Rob.  102;  Maissonaire  v.  Keating,  2  Gall.  324,  337, 
341 ;  Story  on  Bills  of  Exchange,  §  101. 

2  Bliss  v.  Negus,  8  Mass.  51 ;  Crisp  v.  Gamel,  Cro.  Jac.  128  ;  Pickard  v. 
Cottels,  Yelv.  56;  Com.  Dig.  Assumpsit,  B.  13;  Best  v.  Joly,  1  Sid.  38; 
Cripp  v.  Golding,  1  Roll.  Abr.  30;  Action  Sur.  Gas.  7,  2;  Bretv.  J.  S.  and 
his  wife,  Cro.  Eliz.  755;  Comstock,  J.  P.,  in  Curtiss  v.  Leavitt,  1  Smith 
(N.  Y.),  ?6 ;  Price  v.  Green,  16  Mees.  &  W.  346 ;  S.  C.,  13  Mees.  &  W. 
695;  Mallan  v.  May,  11  Mees.  &  W.  653;  Nicholls  v.  Stratton,  10  Q.  B. 
346;  M' Allen  v.  Churchill,  11  Moore,  483;  Lange  v.  Werker,  2  Ohio  (N. 
S.),  519  ;  Shackell  v.  Rozier,  3  Scott,  59  ;  Leavitt  v.  Blatchford,  5  Barbour, 
9;  Leavitt  v.  Palmer,  3  Comstock  (N.  Y.),  19;  Hook  v.  Gray,  6  Barbour, 
398;  Carlton  v.  Woods,  8  Foster  (N.  H.),  290;  Tracy  v.  Talmage,  4  Ker- 
nan  (N.  Y.),  162;  Walker  v.  Lovell,  8  Foster  (N.  H.),  138;  Robinson  v. 
Green,  3  Metcalf,  159 ;  Rand  v.  Mather,  11  Cushing,   1 ;  Chitty  on  Contr* 
(ed.  1860)  449,  730,  740,  764,  notes ;  Kerrison  v.  Cole,  8  East,  236 ;  Bank 
of  Australasia  v.  Bank  of  Australia,  6  E.  F.  Moore,  152  ;  Boyd  v.  Eaton,  44 
Maine,  51 ;  Drew  v.  Blake,  38  Maine,  528. 

3  Mayfield  v.  Wadsley,  3  Barn.  &  Cres.  361 ;  S.  C.,  5  Dowl.  &  Ryl.  228. 
See,  also,  Wood  v.  Benson,  2  Cromp.  &  Jerv.  94.     So,  in  all  cases,  where 
the  promise  is  not  entire,  and  the  part,  which  would  be  void  under  the  Statute 
of  Frauds  can  be  separated  from  the  rest,  the  part  so  remaining,  if  other- 
wise valid,  may  be  enforced.     Per  Metcalf,  J.,  in  Irvine  v.  Stone,  6  Cush- 
ing, 511;    Ex  parte  Littlejohn,  3  Mont.,  Dea.  &  De  Gex,   182;  Wood  v. 
Benson,  2  Cromp.  &  Jer.  94;  Rand  v.  Mather,  11  Cushing,  1  ;  Harman  v. 
Reeve,  37  Eng.  Law  &  Eq.?  302 ;  S.  C.,  18  Com.  B.  587  ;  Page  v.  Monks, 
5  Gray,  492 ;  [Allen  v.  Leonard,  16  Gray,  202 ;  Haynes  v.  Nice,  100  Mass. 
327  (1868)]. 


CH.  XVII.]        OP  ILLEGAL   AND   FRAUDULENT   SALES.  611 

tinct  and  separate  price  for  each  article,  if  some  items  be  for 
articles  sold  contrary  to  law,  the  plaintiff  may  recover  for  such 
as  are  legal.1  And  if  the  vendor  had  taken  a  note  in  one 
entire  sum  for  the  legal  and  the  illegal  sale,  he  might  neverthe- 
less recover  for  the  goods  lawfully  sold,  in  an  action  for  goods 
sold  and  delivered ; 2  although  it  seems  he  could  not  recover 
any  thing  on  the  note  itself.3]  If,  however,  the  contract  be  an 
entirety,  the  partial  failure  of  the  consideration  because  illegal 
would  wholly  invalidate  it.4  So,  also,  as  there  is  a  considera- 
tion moving  from  each  side  in  every  contract,  the  same  rule  ap- 
plies to  an  agreement  to  do  two  or  more  acts ;  and*  in  such  a 
case,  if  one  be  illegal  and  the  other  be  legal  the  contract  is 
void  unless  the  agreement  may  be  severed,  so  as  to  disconnect 
the  illegal  from  the  legal  part ;  in  the  latter  case,  the  promise 
to  do  the  legal  part  may  be  enforced  though  the  other  cannot 
be.5  But  if  the  agreement  be  to  do  an  act,  which  may  be 
effected  either  by  lawful  or  unlawful  means,  the  law  will  pre- 

1  [Boyd  v.  Eaton,  44  Maine,  51 ;  Drew  v.  Blake,  38  Id.  528 ;  Carleton 
v.  Woods,  8  Foster,  291;  Walkers  Lovell,  Ib.  138.] 

2  [Packer  v.  Kennison,  46  N.  Hamp.  488  (1866).] 

8  [See  Kidder  v.  Blake,  45  N.  Hamp.  530 ;  Coburn  v.  Odell,  30  Id.  540.] 

4  Roby  v.  West,  4  N.  Hamp.  285 ;  Chater  v.  Becket,  7  T.  R.  200 ; 
Loomis  v.  Newhall,  15  Pick.  167  ;  Lexington  v.  Clarke,  2  Vent.  223  ;  Craw- 
ford v.  Morell,  8  Johns.  253 ;  Waite  v.  Jones,  1  Bing.  N.  C.  662 ;  Feather- 
ston  v.  Hutchinson,  Cro.  Eliz.  199  ;  Lewis  v.  Davidson,  4  Mees.  &  W.  654  ; 

'Stevens  v.  Webb,  7  Car.  &  P.  60;  Shackell  v.  Rosier,  2  Bing.  N.  C.  646 ; 
Scott  v.  Gilmore,  3  Taunt.  226;  Bridge  v.  Cage,  Cro.  Jac.  103;  Card  v. 
Hope,  2  Barn.  &  Cres.  661 ;  Jones  v.  Waite,  7  Scott,  317  ;  S.  C.,  5  Bing. 
N.  C.  341 ;  Filson  v.  Himes,  5  Barr,  452  ;  Dunallen  v.  Lennox,  6  Dana,  91 ; 
Buck  v.  Albee,  26  Vermont,  184 ;  Woodruff  v.  Hinman,  11  Vermont,  592 ; 
Hinesburg  v.  Sumner,  9  Vermont,  23 ;  Perkins  v.  Cummings,  2  Gray,  258 ; 
Coulter  v.  Robinson,  14  Smedes  &  M.  18 ;  Gamble  v.  Grimes,  2  Cart. 
(Ind.)  392;  Hoover  v.  Pierce,  27  Miss.  13;  Armstrong  v.  Toler,  11 
Wheaton,  258  ;  Prescott  v.  Norris,  32  N.  Hamp.  104  ;  Ladd  v.  Dillingham, 
34  Maine,  316. 

5  See  Kerrison  v.  Cole,  8  East,  236 ;  Norton  v.  Simmes,  Hob.  14;  Bron- 
son,  J.,  in  Leavitt  v.  Palmer,  3  Comstock,  37  ;  Bank  of  Australasia  v.  Bank 
of  Australia,  6  E.  F.  Moore,  152;  Chester  v.  Freland,  Ley,  79;  and  cases 
cited  in  next  preceding  note. 
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sume  in  favor  of  the  contract,  that  the  parties  contemplated 
the  employment  of  legal  means.1 

§  505.  We  have  seen  that  a  contract  in  direct  and  imme- 
diate violation  of  the  law  is  utterly  void ;  but  the  rule  is  not 
limited  to  such  cases.  And  if  a  bargain  of  sale,  though  legal 
in  itself,  be  madQ  for  the  express  purpose  of  furthering  a  vio- 
lation of  the  law,  —  as  by  enabling  a  third  person  to  do  an 
illegal  act,  —  it  will  be  void.2  Thus,  where  a  party  knowingly 
sold  drugs  to  a  brewer,  to  be  used  in  his  brewery,  contrary  to 
the  provisions  of  the  statute,  it  was  held,  that  he  could  not 
recover  the  price ;  although  it  did  not  appear  that  the  drugs 
were  actually  used  in  the  brewery.3  So,  also,  where  goods 
were  sold,  and  delivered  on  board  ship,  to  be  exported  to  the 
East  Indies,  and  by  statute,  all  contracts  made  by  his  Maj- 
esty's subjects  for  supplying  such  a  ship  with  a  cargo  to  that 
place  was  prohibited,  and  a  bond  was  given  for  the  price,  it 
was  held,  that  the  vendor  could  not  recover  in  an  action  on 
the  bond.4  So,  the  vendor  of  spirituous  liquors,  who  sells 
them  knowing  that  they  are  to  be  resold  in  violation  of  law, 
and  who,  at  the  same  time,  enters  into  an  arrangement  for 
aiding  the  purchaser  so  to  sell  them  as  to  evade  the  penalties 
of  the  statute,  cannot  recover  the  price  of  the  liquors  of  the 
purchaser.5  And  so  also,  a  sale  of  intoxicating  liquors,  in  a 

1  Lewis  v.  Davison,  4  Mees.  &  W.  654;    Stevens  v.  Webb,  7  Car.  & 
P.  60. 

2  Ritchie  v.  Smith,  6  Man.,  Gr.  &  Scott,  462;   Webster  v.  Hunger,  8 
Gray,  584. 

3  Langton  v.  Hughes,   1  Maule  &  Selw.  493.      See,  also,  Cannan  v. 
Bryce,  3  Barn.  &  Aid.  179 ;  Steers  v.  Lashley,  6  T.  R.  61. 

4  Lightfoot  v.  Tenant,  1  Bos.  &  Pul.  551.     See,  also,  Parkin  v.  Dick,  2 
Camp.  221;  S.  C.,  11  East,  502;  Holman  v.  Johnson,  Cowp.  341;  Cannan 
v.  Bryce,  3  Barn.  &  Aid.  185 ;  Billard  v.  Hayden,  2  Car.  <&  P.  472 ;   Web- 
ster v.  Hunger,  8  Gray,  584,  587 ;   Territt  v.  Bartlett,  21  Vermont,  184 ; 
M'Intyre  v.  Parks,  3  Metcalf,  207. 

6  Fosters.  Thurston,  11  Gushing,  322;  White  v.  Buss,  3  Cushing,  448. 
See  Robinson  v.  Howard,  cited  in  Dixie  v.  Abbott,  7  Cushing,  610,  611  ; 
Spaulding  v.  Preston,  21  Vermont,  9 ;  Ritchie  v.  Smith,  6  Com.  B.  462. 
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State  where  such  sale  was  legal,  by  a  vendor  who  knew  or 
had  reasonable  cause  to  believe  that  they  were  to  be  resold 
by  the  purchaser  in  another  State  of  which  they  were  both 
citizens,  and  in  which  such  resale  would  be  illegal,  and  with 
a  view  to  such  resale  [and  for  the  purpose  of  enabling  the  pur- 
chaser to  make  such  resale] ,  will  not  support  an  action  for  the 
price  in  the  latter  State.1 

[§  505  a.  On  the  same  principle  it  has  recently  been  held 
that  sales  of  property,  horses,  arms,  militar^  equipments,  <fcc., 
knowing  that  they  were  to  be  .used  in  the  confederate  service 
against  the  armies  of  the  United  States,  in  the  late  civil  war 
or  rebellion,  are  void,  and  notes  given  in  payment  therefor 
cannot  be  recovered  by  the  payee ; 2  but  a  note  given  for  the 
rent  of  a  hospital  used  by  wounded  confederate  soldiers  is  not 
void,  since  tjiis  was  required  on  the  principles  of  humanity, 
and  could  not  justly  be  said  to  be  aiding  the  rebellion.3] 

§  506.  But  the  mere  fact  that  the  seller  knows  that  the 
goods  sold  will  be  applied  to  an  unlawful  purpose  will  not 
ordinarily  be  sufficient  to  deprive  him  of  his  right  to  payment 
therefor  ;  he  must  be,  in  some  manner,  implicated  in  the  trans- 
action, and  privy  thereto.4  And,  therefore,  it  has  been  held 

1  Webster  v.  Hunger,  8  Gray,  584. 

2  [Totem  v.  Kelley,  25  Ark.  210  (1868)  ;  Ruddell  v.  Sanders,  Ib.  238 ; 
M'Hurty  v.  Ramsay,  Ib.  349 ;  Porter  v.  Green,  Ib.  376  ;  Hamilton  v.  Now- 
lin,  5  Coldw.  84.]  3  [Fottrell  v.  Germon,  5  Coldw.  580  (1868).] 

4  Holman  v.  Johnson,  Cowp.  341;  Clarke  v.  Shee,  Cowp.  334;  S.  C.,  2 
Doug.  698,  n. ;  Pellecat  v.  Angell,  2  Cromp.,  Mees.  &  Rose.  311 ;  Waymell 
v.  Read,  5  T.  R.  599.  See,  also,  Brown  on  Sales,  §  185,  186 ;  [Banchor  v. 
Hansel,  47  Haine,  61 ;  Curtiss  v.  Leavitt,  15  N.  Y.  10;  Torney  v.  Corliss, 
33  Haine,  333;  Wilson  v.  Stratton,  47  111.  125].  If  the  vendor  sell  and 
deliver  spirituous  liquors  to  the  vendee,  in  a  State  where  such  sale  is  legal, 
upon  an  action  brought  for  the  price  thereof  in  a  State  where  such  sale 
would  be  illegal,  the  bare  knowledge,  on  the  part  of  the  vendor,  that  the 
vendee  intended  to  sell  them  in  the  latter  State  contrary  to  law  is  not  a 
defence  to  the  action.  Smith  v.  Godfrey,  8  Foster  (N.  H.),  379 ;  Orcutt  v. 
Nelson,  1  Gray,  536 ;  [Torney  v.  Corliss,  33  Haine,  333] .  So  a  sale  of 
lottery  tickets  made  in  New  York,  where  the  sale  was  lawful,  was  held  valid 
•in  Massachusetts,  although  the  vendor  knew  at  the  time  that  the  vendee 
intended  to  sell  them,  or  a  part  of  them,  in  the  latter  State,  where  such  sale 
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that  it  is  no  defence  to  an  action  brought  to  recover  the  price 
of  goods  sold,  that  the  vendor  knew  that  they  were  bought 
for  an  illegal  purpose,  provided  that  it  was  not  made  a  part 
of  the  contract  that  they  should  be  used  for  that  purpose,  and 
provided  also  that  the  vendor  has  done  nothing  in  aid  or 
furtherance  of  the  unlawful  design,  beyond  the  mere  sale  with 
the  knowledge  of 'the  illegal  intent  of  the  purchaser.1  [But 
the  later  English  cases  seem  to  hold  that  mere  knowledge 
on  the  part  of  the  vendor  that  the  vendee  intended  to  use  the 
property  solely  for  an  illegal  or  immoral  purpose  is  sufficient 
to  avoid  the  contract,  if  it  be  so  used.2]  The  test,  whether  a 
demand  connected  with  an  illegal  transaction  is  capable  of 
being  enforced  at  law,  is  to  be  found  in  the  question,  whether 
the  contract,  on  which  the  claim  is  founded,  can  be  wholly  dis- 
connected from  the  illegal  transaction,3  or  whether  it  was  in 

was  prohibited  by  statute.  McTntyre  v.  Parks,  3  Metcalf,  207.  See  the 
remarks  of  Thomas,  J.,  in  Webster  y.  Munger,  8  Gray,  584  [disapproving 
of  Mclntyre  v.  Parks,  3  Metcalf,  207]. 

1  Tracy  v.  Talmage,  4  Kernan  (N.  Y.),  162.     See,  also,  to  same  effect, 
Kreiss  v.  Seligman,  8  Barbour,  439;  Smith  v.  Godfrey,  8  Foster  (N.  H.), 
379.     So  a  sale  of  goods  in  New  York  to  a  person  who  intended  to  sell 
them  again  in  violation  of  the  laws  of  that  State,  the  vendor  knowing  of,  but 
not  participating  in,  such  illegal  purpose,  being  held  valid  by  the  laws  of 
that  State,  will  support  an  action  to  recpver  the  price  of  them  in  Massachu- 
setts.    Dater  u.  Earl,  3  Gray,  482.     In  Case  v.  Riker,  10  Vermont,  482,  it 
was  decided  that  an  action  may  be  sustained  in  Vermont  for  lottery  tickets, 
sold  in  another  State  where  the  sale  was  legal,  by  a  citizen  of  that  State, 
though  the  vendor  knew  that  such  tickets  were  designed  to  be  sold  by  the 
purchaser  in  Vermont,  but  not  that  the  sale  of  such  tickets  in  Vermont  was 
prohibited  by  the  laws  of  Vermont. 

2  [Pearce  u.  Brooks,  Law  Rep.  1  Exch.  213  (1866),  where  the  owners  of 
a  brougham  let  it  to  a  prostitute,  knowing  that  she  was  hiring  it  for  the  pur- 
pose of  attracting  men  improperly ;  and  they  were  not  allowed  to  recover  for 
the  letting.     And  see  Cowan  v.  Milbourn,  2  Id.  230  (1867).] 

3  [See  Fivaz  v.  Nicholls,  2  C.  B.  501 ;    Taylor  v.  Chester,  Law  Rep.  4 
Q.  B.  309  (1869)  ;  Ferret  v.  Hill,  *15  C.  B.  207 ;  Bridges  v.  Fisher,  3  El. 
&  Bl.  642.     In  Taylor  v.  Chester,  supra,  the  defendant  supplied  wine  and 
suppers  to  the  plaintiff  to  be  consumed  in  a  debauch  in  a  brothel,  and  the 
plaintiff  deposited  the  half  of  a  £50  bank-note  to  secure  the  payment,  and  it 
was  held  the  plaintiff  could  not  recover  the  pledge.] 
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furtherance  thereof.1  Wherever  goods  have  been  sold  for  the 
express  purpose  of  enabling  a  party  to  violate  the  law,  the  sale 
has  been  held  to  be  void.2  [So  if  one  intrusts  goods  to  an 
agent  to  sell  contrary  to  law,  and  the  agent  sell  them  and  re- 
ceive the  proceeds,  the  principal  cannot  recover  such  proceeds 
from  the  agent.3] 

[§  506  a.  In  these  cases  of  sales  of  articles  prohibited  by 
some  local  statute,  if  the  purchaser  lives  in  one  State  -where 
such  sale  is  forbidden  and  the  seller  in  another  where  it  is  not, 
the  question  often  arises  in  which  State  was  the  sale  made. 
And  in  such  cases  it  is  generally  agreed  that  if  the  delivery  is 
made  by  the  seller  in  his  own  State  to  a  general  carrier  to  be 
by  him  transported  to  the  purchaser  the  sale  is  made  in  the 
State  where  the  goods  were  delivered  by  the  seller,  although  it 
was  upon  a  written  order  for  them  given  by  the  purchaser  in 
his  own  State,  or  even  if  the  agent  of  the  seller  has  previously 
agreed  with  the  purchaser  in  the  latter's  residence,  as  to  the 
terms  and  conditions  of  the  sale.4  And  a  sale  actually  made 
in  one  State,  where  it  is  lawful,  is  valid  in  another  State  where 
such  sales  are  forbidden  by  statute,  although  the  goods  sold 
are  in  the  latter  State  at  the  time  of  the  transaction.6] 

1  Simpson  v.  Bloss,  7  Taunt.  246  ;  S.  C.,  2  Marsh.  542  ;  Petrie  v.  Hannay, 
3  T.  B,.  418 ;  Aubert  v.  Maze,  2  Bos.  &  Pul.  371 ;  Farmer  v.  Russell,  1  Bos. 
&Pul.  295;  Tennantc.  Elliott,  1  Bos.  &  Pul.  3;  Armstrongs.   Toler,  11 
Wheaton,  271 ;  Phalen  v.  Clark,  19  Conn.  421 ;  Hook  v.  Gray,  6  Barbour 
(S.  C.),  398  ;  Leavitt  v.  Blatcbford,  5  Barbour  (S.  C.),  9  ;  Filson  v'.  Himes, 
5  Barr,  452. 

2  Gas  Light  Co.  v.  Turner,  5  Bing.  N.  C.  666 ;   S.  C.,  in  Error,  6  Bing. 
N.  C.  324;  Langton  v.  Hughes,  1  Maule  &  Selw.  593;  Cannan  v.  Bryce,  3 
Barn.  &  Aid.  179;  Foster  v.  Thurston,  11  Gushing,  322;  White  v.  Buss, 
3  Gushing,  448;  Ritchie  v.  Smith,  6  Com.  B.  462;  Webster  v.  Munger,  8 
Gray,  584. 

3  [Galligan  v.  Fannan,  7  Allen,-  255 ;   King  v.  McAvoy,  4  Allen,  110 ; 
Nicholson  v.  Gooch,  5  El.  &  Bl.  999 ;  Duffy  v.  Gorman,  10  Gush,  45.] 

4  [See  Kline  v.  Baker,  99  Mass.   253;  Finch  v.  Mansfield,  97  Id.  89; 
Orcutt  v.  Nelson,  1  Gray,  536  ;  Marchant  v.  Chapman,  4  Allen,  362;  Bligh 
».  James,  5  Allen,  107  ;  Garland  v.  Lane,  46  N.  Hamp.  245.] 

6  [Hardy  v.  Potter,  10  Gray,  89.] 
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§  507.  Another  class  of  cases  to  which  this  rule  is  applica- 
ble, is  where  the  subject  of  sale  is  to  be  smuggled  by  either 
party.  An  executory  contract  for  the  purchase  and  sale  of 
goods  not  imported,  and  to  be  smuggled,  would,  of  course,  be 
void,  as  the  very  consideration,  being  in  violation  of  the  stat- 
ute, would  be  illegal.1  But  an  executed  contract  of  sale  for 
goods  already  imported  would  not  be  void,  even  although  the 
buyer-  knew  them  to  have  been  smuggled,  —  unless  the  sale 
were  in  pursuance  of  an  original  agreement,  entered  into  be- 
fore the  smuggling,  and  operating  as  inducement  thereto.2 
Thus,  if  A.  should,  during  war,  contrive  an  illegal  plan  for 
importing  goods  from  the  country  of  the  enemy,  on  his  own 
Account,  and  goods  should  be  sent  to  B.  in  the  same  vessel, 
and  A.  should,  at  the  request  of  B.,  become  surety  for  the  pay- 
ment of  the  duties  on  B.'s  goods,  —  or  should  assume  the 
responsibility  of  the  expenses  which  might  be  incurred  on 
account  of  a  prosecution  for  illegal  importation,  —  or  should 
advance  money  to  B.  to  enable  him  to  pay  those  expenses,  — 
A.  might  maintain  an  action  on  the  promise  of  B.  to  refund 
the  money ;  because,  if  the  act  constituted  no  part  of  the 
original  scheme,  the  contract  would  be  founded  on  a  new  and 
legal  consideration,  unconnected  with  the  original  act,  though 
remotely  caused  by  it.3 

§  508.  So,  also,  where  goods  are  sold  to  the  vendee  to  be 

1  Clarke  v.  Shee,  Cowp.  334;  Thomson  v.  Thomson,  7  Ves.  493;  Arm- 
strong v.  Toler,  11  Wheaton,  271 ;  The  George,  The  Bothnea,  The  Janstaff, 
1  Wheaton,  408 ;  The  George,  2  Wheaton,  278 ;  Tennant  v.  Elliott,  1  Bos. 
&  Pul.  3 ;   Farmer  y.  Russell,  1  Bos.  &  Pul.  295  ;  Cannan  v.  Bryce,  3  Barn. 
&  Aid.  179 ;  Catlin  v.  Bell,  4  Camp.  183 ;  Johnson  v.  Judson,  11  East,  180; 
Cope  v.  Rowlands,  2  Mees.  &  W.  149 ;  Smith  v.  Mawhood,  14  Mees.  &  W. 
452 ;  Holman  v.  Johnson,  Cowp.  341 ;  Cambioso  v.  Maffett,  2  Wash.  C.  C. 
98;    Hannay  v.  Eve,   3  Cranch,  242;  -Merchants1  Bank  of  New  York  v. 
Spalding,  5  Selden,  53;  Tracy  v.  Talmage,  4  Kernan  (N.  Y.),  162;  Ritchie 
v.  Smith,  6  Com.  B.  462. 

2  Ibid. ;  Per  Shepley,  J.,  in  Marks  v.  Hapgood,  24  Maine,  407,  410. 

3  Armstrong!).  Toler,  11  Wheaton,  279.     See  Brown  on  Sales,  §  189, 190, 
191. 
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smuggled  by  him,  the  validity  of  the  contract  will  depend 
upon  whether  or  not  the  contract  for  the  sale  was  wholly 
independent  of  the  smuggling.1  If  the  vendor  do  any  act  in 
furtherance  of  the  smuggling,  —  or  if  he  assume  any  risk  for 
the  importation,  —  or  be  implicated  in  the  illegality,  —  the 
contract  will  be  void.2  Thus,  if  he  pack  them  in  a  particular 
manner,  by  order  of  the  buyer,  with  the  knowledge  that  they 
are  to  be  smuggled,  and  for  the  purpose  of  affording  facility 
for  smuggling,3 —  or  if  he  agree  to  deliver  them  at  their  place 
of  destination,  so  that  the  contract  is  not  complete  before  the 
smuggling,4  —  the  contract  is  wholly  void.  But  the  mere  fact 
of  knowledge  that  they  are  to  be  smuggled  afterwards  would 
not  alone  invalidate  the  sale,  if  the  contract  were  completed 
before  the  goods  were  smuggled,  and  if  the  vendor  do  no  act 
to  assist  the  vendee  or  further  his  illegal  plans.5 

§  509.  Again,  where  goods  are  prohibited  from  importa- 
tion, the  same  rule  applies.  If  the  vendor  connive  at  or 
assist  the  importation,  the  contract  is  void.  Thus,  if  the  ven- 
dor should  make  out  false  invoices  of  goods  to  enable  the 
vendee  to  import  them,  —  or  should,  after  receiving  a  bill  of 
exchange  for  the  price,  state  the  goods  in  the  invoice  at  a 
lower  and  false  price,  to  enable  the  vendee  to  avoid  paying 
the  legal  duty,  —  in  both  cases  he  could  not  recover.6 

1  Ibid.;  Holman  v.  Johnson,  Cowp.  341;  Clarke  v.  Shee,  Cowp.  334; 
S.  C.,  2  Doug.  698,  n. ;  Wayraell  v.  Read,  5  T.  R.  599 ;  Bernard  v.  Reed, ' 
1  Esp.  91 ;  Biggs  v.  Lawrence,  3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  T.  R. 
466;  Pellecat  v.  Angell,  2  Cromp.,  Mees.  &  Rose.  311 ;    Catlin  v.  Bell,  4 
Camp.  183  ;  Brown  on  Sales,  §  187,  188. 

2  Ibid. ;  Ante,  §  506. 

3  Waymell  v.  Read,  5  T.  R.  599 ;  Bernard  v.  Reed,  1  Esp.  91 ;  Biggs  v. 
Lawrence,  3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  T.  R.  466. 

4  Clarke  v.  Shee,  Cowp.  334;  S.  C.,  2  Doug.  698,  n. 

5  Holman  v.  Johnson,  Cowp.  341 ;  Pellecat  v.  Angell,  2  Cromp.,  Mees.  & 
Rose.  311 ;  S.  C.,  1  Gale,  187 ;  Brown  on  Sales,  §  182;  Ante,  §  506.     The 
same  rule  obtains  in  the  Law  of  Scotland.     Walker  v.  Falconer,  27  Feb. 
1757 ;  More  v.  Steven,  13  Nov.  1765 ;  Att'y  of  Cullen  v.  Philp,  15  May, 
1793. 

6  Pellecat  v.  Angell,  2  Cromp.,  Mees.  &  Rose.  311;  S.  C.,  1  Gale,  187; 
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§  510.  We  now  come  to  the  consideration  of  Fraudulent 
Sales.  We  have  already  had  occasion,  in  a  former  part  of 
this  work,  fully  to  treat  of  Actual  Fraud  as  between  the  direct 
parties  to  a  contract,  both  in  regard  to  its  nature  and  conse- 
quences.1 It  would  seem  unnecessary,  therefore,  again  to  re- 
peat in  this  place  the  rules  of  law  applicable  to  this  branch  of 
the  subject  of  fraudulent  sales,  further  than  to  state,  generally, 
that  if  there  be  fraud  practised  between  the  parties,  whether 
it  be  by  misrepresentation,  or  concealment,  or  by  artifice  of 
any  kind,  or  by  silence,  or  by  any  act  of  any  kind  which 
operates  to  deceive  the  other  as  to  an  essential  matter,  the 
whole  contract  is  void.  It  may,  also,  be  as  well  to  state  here, 
that  where  the  vendee  purchases  goods,  with  the  intent  not  to 
pay  for  them,  it  is  a  direct  fraud,  which  vitiates  the  contract, 
and  in  some  States,  in  this  country,  would  subject  him  to  a 
criminal  prosecution.2 

§  511.  But  fraud  may  not  only  be  practised  by  one  party 

5  Tyrw.  945.  Professor  Bell,  in  his  treatise  on  the  Contract  of  Sale,  p.  22, 
23,  says  :  "  The  result  of  all  the  cases  on  this  subject  (smuggling)  seems  to 
be :  (1.)  That  no  contract  for  importing  or  exporting  goods  in  order  to  de- 
feat the  revenue  laws  can  be  enforced,  whether  the  person  so  acting  be  a 
native  or  a  foreigner.  (2.)  That  the  mere  sale  by  a  merchant  abroad,  whether 
a  native  of  this  country  or  a  foreigner,  of  goods  which  the  buyer  afterwards 
smuggles  into  this  country,  is  not  illegal,  nor  is  an  action  denied  upon  the 
contract  to  the  seller.  (3.)  That  every  one,  participant  in  the  attempt  to 
evade  the  revenue  laws,  by  furnishing  the  means  of  facilitating  the  intention 
to  smuggle,  is  to  be  held  a  party  to  the  illegal  contract,  and  action  is  denied 
to  him.  (4.)  That,  in  the  balancing  of  evidence,  the  circumstance  of  the 
seller  being  a  native  gives  a  bias  against  him.  (5.)  That,  on  a  sale  of  goods 
prohibited  to  be  imported,  or  known  to  be  smuggled,  action  will  not  be  sus- 
tained for  the  price  on  the  one  hand,  or  for  the  delivery  of  the  goods  on  the 
other.  (6.)  That  the  purchase  in  bond  fide  of  goods  not  prohibited,  but 
which  have  been  smuggled,  is  effectual." 

1  Ante,  §  158-182. 

2  Earl  of  Bristol  v.  Wilsmore,  3  Dowl.  &  Ryl.  756  ;  S.  C.,  1  Barn.  &  Ores. 
514 ;  Stevenson  v.  Hart,  4  Bing.  476  ;  Ferguson  v.  Carrington,  9  Barn.  & 
Cres.  59;   Strutt  v.   Smith,    1  Cromp.,  Mees.  &  Rose.  312;  Bradbury  v. 
Anderton,  5  Tyrw.  152;  S.  C.,  1  Cromp.,  Mees.  &  Rose.  486;  Conyers  y. 
Ennis,  2  Mason,  236.;  Lupin  v.  Maine,  6  Wendell,  77 ;  Rowley  v.  Bigelow, 
12  Pick.  307  ;  Ante;  §  176,  384 ;  Load  v.  Green,  15  Mees.  &  W.  216. 
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to  a  contract  on  the  other  party, — but  may  also  be  the 
result  of  a  confederation  of  both  parties  to  defraud  third 
persons.  And  it  is  in  this  latter  aspect  that  we  now  propose 
to  consider  it. 

§  512.  It  has  always  been  the  policy  of  the  law  to  protect 
creditors  against  any  acts  or  contract  by  the  debtor  to  their 
injury,  whether  they  operate  as  direct  frauds,  or  merely  as 
constructive  frauds.  To  subserve  this  policy,  the  statute  of 
13th  Elizabeth,  ch.  5,  was  passed,  declaring  all  conveyances 
of  goods  and  chattels  not  made  bond  fide,  and  upon  good 
consideration,  but  in  trust  for  the  use  of  the  person  conveying 
them,  or  made  to  hinder,  delay,  or  defraud  creditors,  to  be 
void.  This  statute  has  been  re-enacted  in  New  York,  and 
has  been  universally  adopted  in  America,  in  all  its  essential 
provisions.1  Indeed,  its  only  effect  was  to  give  a  more  strin- 
gent force  to  the  doctrines  of  the  Common  Law  in  relation  to 
fraud,  and  it  has  been  said  by  Lord  Mansfield,  that  the  Com- 
mon Law  would  have  attained  every  end  proposed  by  this 
statute,  and  the  statute  of  27th  Elizabeth,  against  fraudulent 
or  voluntary  conveyances,  to  defeat  subsequent  purchasers.2 
Independently  of  these  statutes,  a  gift  or  conveyance,  without 
a  good  or  a  valuable  consideration  to  support  it,  would,  oh 
general  principles,  be  invalid.3 

1  1  Story,  Eq.  Jur.  §  352,  353;  2  .Kent,  Comm.  515;  [Robinson  v.  Holt, 
39  N".  Hamp.  537] .  All  the  doctrines  of  the  courts  of  law  and  equity,  concern- 
ing voluntary  settlements  of  real  estates,  and  the  presumptions  of  fraud 
arising  from  them,  are  applicable  to  chattels ;  and  a  gift  of  them  is  equally 
fraudulent  and  void  against  existing  creditors.  Bayard  v.  Hoffman,  4  Johns. 
Ch.  450;  2  Kent,  Comm.  440,  441. 

*  Cadogan  v.  Kennett,  Cowp.  439..  See,  also,  Hamilton  v.  Russell,  1 
Cranch,  316;  Meeker  v.  Wilson,  1  Gall.  419;  2  Kent,  Comm.  515;  Whit- 
more  v.  Woodward,  28  Maine,  392 ;  Wilt  v.  Franklin,  1  Binney,  502,  514, 
523  ;  Hudnal  v.  Wilder,  4  McCord,  295,  297  ;  Adams  v.  Broughton,  13  Ala. 
731,  739;  Avery  v.  Street,  6  Watts,  247,  248;  Doyle  v.  Sleeper,  1  Dana, 
531,  533 ;  O'Daniel  v.  Crawford,  4  Dev.  197,  203 ;  Whittlesy  v.  McMahon, 
10  Conn.  138,  141. 

3  Copis  v.  Middleton,  2  Madd.  428  ;  Partridges.  Gopp,  1  Eden,  166, 167,' 
168 ;  1  Story,  Eq.  Jur.  §  353 ;  George  v.  Stubbs,  26  Maine,  243. 
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§  513.  These  statutes  do  not  apply  at  all  to  cases  where 
conveyances  are  made  bond  fide,  for  a  valuable  consideration, 
nor  to  conveyances  for  a  good  consideration  (such  as  affec- 
tion of  blood),  unless  the  party  be  so  deeply  indebted  at  the 
time,  or  in  such  embarrassed  circumstances  that  the  convey- 
ance was  virtually  a  fraud  upon  his  creditors.1  For,  as.  has 
been  said,  it  behooves  a  man  to  be  just  before  lie  is  generous, 
and  if  he  be  deeply  indebted,  his  creditors  have  claims  upon 
his  property  which  he  is  not  at  liberty  to  overlook.  But  if  a 
man  be  not  indebted,  or  only  indebted  to  a  small  amount,  and 
be  wholly  unembarrassed,  and  able  at  the  time  to  make  the 
conveyance,  his  subsequent  misfortune  will  not  entitle  cred- 
itors to  set  aside  the  conveyance.2  In  this  respect,  the  cases, 

1  See  Chitty  on  Contr.  (ed.  1860)  432.     An  immoral  or  corrupt  motive 
is  not  necessary  to  render  the  act  fraudulent  and  invalid  as  to  creditors  and 
purchasers.     Montgomery  v.  Tilley,  1  B.  Monroe,  157 ;  Huth  v.  Bank  of 
U.  S.,  &c.,  4  B.  Monroe,  423. 

2  Hinde  v.  Longworth,  11  Wheaton,  199;  Verplanck  v.  Sterry,  12  Johns. 
536 ;  Reade  v.  Livingston,  3  Johns.  Ch.  497,  501  ;    Sexton  v.  Wheaton,  8 
Wheaton,  229  ;  Bennetts.  Bedford  Bank,  11  Mass.  421 ;  Cadogan  v.  Kennett, 
Cowp.  432 ;  1  Story,  Eq.  Jur.  §  362,  362  a,  363,  364,  365  ;  2  Kent,  Comm. 
440,  442,  in  note ;  Hopkirk  v.  Randolph,  2  Brock.  183  ;  In  re  Grant,  2  Story, 
C.  C.  313,  319  ;  Lush  v.  Wilkinson,  5  Vesey,  384,  387,  note ;  2  Sugden,  Vend. 
&  Purch.  (7th  Am.  ed.),  410,  et  seq.,  and  notes,  ch.  21 ;  Parkman  v.  Welch, 
19  Pick.  231;  Hudnal  v.  Wilder,  4  McCord,  294;  Howard  v.  Williams,  2 
Car.  Law  J.  231;    S.  C.,  1   Bailey,  575;   Ives  v.  Owens,  28  Ala,  641; 
M'Elwee  v.  Sutton,  2  Bailey,  128 ;  Madden  v.  Day,  1  Bailey,  587 ;  Cordery 
v.  Zealy,  2  Bailey,  205;  Shears  v.  Rogers,  3  Barn.  &  Adol.  362;  Gale  v. 
Williamson,  8  Mees.  &  W.  405 ;  Bohn  v.  Headley,  7  Harr.  &  Johns.  257 ; 
Toulmin  v.  Buchanan,  1  Stewart,  67  ;  Thompson  v.  Dougherty,  12  Serg.  &  R. 
448 ;  Hanson  v.  Buckner,  4  Dana,  251 ;   Gannard  v.  Eslava,  20  Ala.  732 ; 
Clark  v.  Dephew,  25  Penn.  State,  509 ;  Trimble  v.  Ratcliff,  9  B.  Monroe, 
511 ;  Hawkins  v.  Moffitt,  10  B.  Monroe,  81.     But  if  there  be  any  design  of 
fraud  or  collusion,  or  intent  to  deceive  third  persons  in  a  voluntary  con- 
veyance, although  the  party  be  not  then  indebted,  the  conveyance  will  be 
voidable  not  only  by  present,  but  also  subsequent,  creditors  and  purchasers ; 
for  it  is  not  bond  fide.     Reade  v.  Livingston,  3  Johns.  Ch.  481 ;  Richardson  v. 
Smallwood,  Jacob,  552 ;  Twyne's  case,  1  Smith,  Lead.  Cas.  (2d  Eng.  ed.) 
note,  p.  13  ;  Bennett  v.  Bedford  Bank,  11  Mass.  421 ;  Parker  v.  Proctor,  9 
Mass.  390 ;  Iley  v.  Niswanger,  1  McCord,  Ch.  521 ;  Jones  v.  Slubey,  5Har. 
&  Johns.  372  ;  McConihe  v.  Sawyer,  12  N.  Hamp.  396  ;  Parkman  v.  Welch, 
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however,  are  by  no  means  free  from  diversity  of  opinion ;  1 
but  this  arises  only  from  a  difference  of  opinion,  as  to  what 
constitutes  sufficient  evidence  of  fraud, —  in  all  cases  where 
fraud  appears,  the  conveyance  is  void.2  A  voluntary  convey- 
ance of  property,  which  would  not  be  liable  to  be  taken  in 
execution  for  the  payment  of  debts,  would  not,  however,  come 
within  the  purview  of  these  statutes,  because  it  could  not 
operate  as  an  injury  to  creditors.3  A  voluntary  conveyance 
is  good  against  the  grantor,  and  his  heirs,  and  all  persons 
claiming  under  him,  in  privity  of  estate,  with  notice  of  the 
fraud j  and  can  only  be  set  aside  at  the  instance  of  the  cred- 
itors, or  their  representatives.4 

19  Pick.  237 ;  Lush  v.  Wilkinson,  5  Vesey,  384,  387,  note ;  Clark  v.  French, 
23  Maine,  221 ;  Benton  v.  Jones,  8  Conn.  186  ;  Carlisle  v.  Rich,  8 1ST.  Hamp. 
44,  50.  If,  however,  there  is  no  intention  to  commit  a  fraud,  but  the  acts 
done  are  fraudulent  in  law  merely,  the  sale  is  void  in  favor  of  creditors  only 
as  to  existing  debts.  Parsons  v.  McKnight,  8  N.  Hamp.  37  ;  Carlisle  u.  Rich, 
8  N.  Hamp.  50;  Smith  v.  Smith,  11  N.  Hamp.  465;  2  Kent,  Comm.  442  ; 
Damon  v.  Bryant,  2  Pick.  411 ;  Howe  v.  Ward,  4  Greenl.  195 ;  Kendall  v. 
Fitts,  2  Foster  (N.  H.),  6.  If  a  deed  is  set  aside  as  fraudulent  against  cred- 
itors, subsequent  creditors  are  let  in.  Richardson  v.  Smallwood,  Jacob,  551. 

1  See  1  Story,  Eq.  Jur.  §  355-365,  in  which  Mr.  Justice  Story  reviews 
the  principal  cases,  and  gives  the  weight  of  his  opinion  in  favor  of  the  rule, 
as  stated  in  the  text.     The  Supreme  Court  of  the  United  States  has  held  the 
same  doctrine.     Sexton  v.  Wheaton,  8  Wheaton,  229  ;  Hinde  v.  Longworth, 
11  Wheaton,  199.     And  it  is  in  accordance  with  the  case  of  Cadogan  v. 
Kennett,  Cowp.  402,  and  Doe  v.  Routledge,  Cowp.  705  ;  and  the  recent  case 
of  Townsend  v.  Westcott,  2  Beav.  340,  345.     So,  also,  see  Salmon  v.  Ben- 
nett, 1  Conn.  525,  in  which  the  same  rule  is  sustained  by  the  Supreme  Court 
of  Connecticut,  and  Verplanck  v.  Sterry,  12  Johns.  536.      See  1  Amer. 
Lead.  Cas.  17,  et  seq;  2  Kent,  Comm.  440,  et  seq. 

2  How  far  the  question  of  fraud  is  one  of  fact  for  a  jury  or  one  of  law 
for  the  court,  see  1  Amer.  Lead.  Cas.  17,  39,  40;    2  Kent,  Comm.  442,  in 
note. 

3  Dundas  v.  Dutens,  1  Ves.  Jr.  196;    S.  C.,  2  Cox,  196;    M'Carthy  v. 
Gould,  1  Ball  &  B.  390 ;  Grogan  v.  Cooke,  2  Ball  &  B.  233 ;  Caillaud  v. 
Estwick,  2  Anstr.  381 ;  Nantes  v.  Corrock,  9  Ves.  188,  189 ;  Rider  v.  Kid- 
der,  10  Ves.  368;  Guy  t>.  Pearkes,  18  Ves.  196,  197;  Matthews  v.  Feaver, 
1  Cox,  278 ;  1  Story,  Eq.  Jur.  §  367  ;  2  Kent,  Comm.  442,  443,  and  notes. 

4  1  Story,  Eq.  Jur.  §-371;   Randall  v.  Phillips,  3  Mason,  378;  Curtis  v. 
Price,  12  Ves.  103 ;  Stewart  t>.  Inglehart,  7  Gill  &  Johns.  132,  136 ;  James 
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§  514.  An  insolvent  debtor  may,  however,  at  Common 
Law,  make  a  voluntary  assignment  of  his  goods  for  the 
benefit  of  all  his  creditors,  or  for  any  number  of  his  creditors. 
The  mere  fact,  that  it  may  operate  to  the  injury  of  a  particu- 
lar creditor  does  not  invalidate  it.  And  in  such  a  case,  if 
there  be  no  fraud,  the  creditor  not  included  in  the  agreement 
can* only  satisfy  his  debt  out  of  the  surplus.1  So,  also,  at 
Common  Law,  he  may  assign  or  transfer  his  property  to  a 
particular  creditor,  for  the  purpose  of  giving  him  a  preference 
of  payment  over  all  others  ;  provided  such  assignment,  or 
transfer,  be  for  a  legal  and  valuable  consideration,  and  be  not 
manifestly  excessive  as  a  security  of  the  debt.2  But  where 

v.  Baird,  8  Leigh,  510;  Owen  v.  Sharp,  12  Leigh,  427;  Drinkwater  v. 
Drinkwater,  4  Mass.  354;  Clapp  u.  Tirrell,  20  Pick.  247;  Way  u.  Lyon,  3 
Blackf.  79.  See  1  Arner.  Lead.  Gas.  17,  and  notes  to  the  cases  of  Sexton 
v.  Wheaton,  and  Salmon  v.  Bennett,  where  this  whole  subject  is  considered 
and  discussed  and  the  cases  bearing  upon  it  fully  cited. 

1  Holbird  v.  Anderson,  5  T.  R.  235 ;    Pickstock  v.  Lyster,  3  Maule  & 
Selw.  371 ;  Stevens  v.  Bell,  6  Mass.  342 ;  Murray  v.  Riggs,  15  Johns.  571 ; 
Haven  v.  Richardson,  5  N.  Hamp.  113  ;  Burd  v.  Smith,  4  Dall.  85 ;    Ingra- 
ham  v.  Wheeler,  6  Conn.  277 ;  Halsey  v.  Whitney,  4  Mason,  211 ;  Clark  v. 
White,  12PetQrs  (U.  S.),  178;  Tompkins  v.  Wheeler,  16  Peters  (U.  S.), 
106. 

2  Pickstock  v.  Lyster,  3  Maule  &  Selw.  371 ;  The  King  v.  Watson,  3 
Price,  Exch.  6 ;  Wilt  v.  Franklin,  1  Binney,  502 ;  Stevens  v.  Bell,  6  Mass. 
339 ;  Hendricks  u.  Robinson,  2  Johns.  Ch.  307,  308 ;    Nicoll  v.  Mumford,  2 
Johns.  Ch.  529;    Brown  v.  Minturn,  2  Gall.  557;    Moffat  v.  McDowall,  1 
McCord,  Ch.  434 ;  Buffum  v.  Green  5  K.  Hamp.  71 ;    Marbury  v.  Brooks, 
7  Wheaton,  556  ;  Brashear  v.  West,  7  Peters,  608 ;  Grover  v.  Wakeman,  11 
Wend.  194;    2  Kent,  Comm.  531;    Ford  v.  Williams,  3  B.  Monroe,  550; 
Stover  v.  Herrington,  7  Alabama,  142 ;    Bruce  v.  Smith,  3  Harr.  &  Johns. 
499  ;  King  v.  Trice,  3  Ired.  Eq.  567  ;   Bates  v.  Coe,  10  Conn.  280 ;  Waters 
v.  Comly,  3  Harr.  117  ;  Leitch  v.  Hollister,  4  Comst.  211 ;  Fasset  v.  Traber, 
20  Ohio,  540;  Wilde,  J.,  in  Johnson  v.  Whitwell,  7  Pick.  74;   Deforest  v. 
Bacon,  2  Conn.  683;  Wall  v.  Lakin,  13  Metcalf,  167 ;   United  States  v. 
Bank  of  United  States,  8  Rob.  (La.)  262  ;  2  Kent,  Comm.  532.     In  Georgia, 
and  in  New  Jersey,  and  Ohio,  and  Massachusetts,  and  Connecticut,  and  in 
many  other  States,  the  rule  is  changed  by  statute.     See  Varnum  v.  Camp, 
1  Green  (N.  J.),  326;    Garr  v.  Hill,  1  Stockt.  210;    Brown  v.  Holcomb,  1 
Stockt.  297 ;    Prince,  Dig.  164 ;  Brown  v.  Lee,  7  Georgia,  267 ;    Stat.  of 
Ohio,  1838 ;  Mass.  Insolvent  Act  of  1838 ;  Stat.  of  Conn.  1838 ;   Berry  v. 
Cutts,  42  Maine,  455  ;  .Bryan  v.  Brisbin,  26  Missouri,  423. 
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there  is  a  statute  of  bankruptcy,  it  supersedes  an  arrange- 
ment which  may  be  made  between  the  debtor  and  creditor,  in 
contravention  of  its  policy  and  provisions.1  It  is  not  neces- 
sary, ordinarily,  that  the  creditors  should  be  technically  parties 
to  the  assignment,  or  give  an  express  assent  thereto  at  the 
time  it  is  made  ;  for  if  they  subsequently  sign  it,  or  expressly 
assent  to  it,  or  receive  the  benefit  thereof,  it  is  good  against 
all  persons,  except  intervening  attaching  creditors.2  Indeed, 
if  the  assignment  be  absolute,  their  assent  will  be  presumed ; 
but  if  it  be  conditional,  as  that  the  creditors  shall  release  their 
debts,  the  same  presumption  does  not  arise.3  But  secret  pref- 
erences, made  to  particular  creditors,  to  induce  them  to  join 
in  a  general  assignment,  are  considered  as  frauds  upon  the 
other  creditors,  who  execute  the  instrument  in  ignorance 
thereof.4 

§  515.  Nor  is  it  permitted  only  to  the  debtor,  by  making  an 
assignment,  to  give  a  priority  to  a  particular  creditor,  or  class 
of  creditors  by  a  bond  fide  conveyance.  But  it  is  also  permitted 
to  any  creditor  to  acquire  a  preference  in  invitum  by  an  at- 
tachment. And  if  there  be  both  an  attachment  and  an  assign- 
ment, that  shall  prevail  which  is  first  in  point  of  time  ;  neither 

1  Halsey  v.  Whitney,  4  Mason,  210,  211 ;  Binus  v.  Towsey,  3  Nev.  &  P. 
91 ;  Davies  v.  Acocks,  2  Cromp.,  Mees.  &  Rose.  461 ;  Knight  v.  Ferguson, 
5  Mees.  &  W.  389. 

2  Halsey  v.  Whitney,  4  Mason,  210,  215 ;  Hastings  v.  Baldwin,  17  Mass. 
552;    Marbury  v.  Brooks,  7  Wheaton,  556;    11  Wheaton,  78.     See,  how- 
ever, Widgery  v.  Haskell,  5  Mass.  144.      But  see  Brashear  v.  West,  7 
Peters,  608 ;  Ellison  v.  Ellison,  6  Ves.  656. 

3  Halsey  v.  Whitney,  4  Mason,  210 ;    Marbury  v.  Brooks,  7  Wheaton, 
556;   S.  0.,  11  Wheaton,  78;  Seaving  v.  Brinkerhoff,  5  Johns.  Ch.  329; 
Thompson  o.  Leach,  2  Vent.  198 ;  Austin  v.  Bell,  20  Johns.  442 ;    Small  v. 
Marwood,  9  Barn.  &  Cres.  300 ;    Estwick  v.  Caillaud,  2  T.  R.  381 ;  Pick- 
stock  v.  Lyster,  3  Maule  &  Selw.  371 ;  Adams  v.  Blddgett,  2  Woodb.  & 
M.  233 ;    Gait  v.  Dribell,  10  Yerger,  146 ;    North  v.  Turner,  9  Serg.  & 
R.  244;  Deforest  v.  Bacon,  2  Conn.  633. 

4  1  Story,  Eq.  Jur.  §  378,  and  cases  there  cited ;  Chesterfield  v.  Janssen, 
1  Atk.  352 ;  Spurrit  v.  Spiller,  1  Atk.  105 ;    Smith  v.  Bromley,  Dougl.  696, 
note. 
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is  considered  as  a  constructive  fraud  upon  the  other,  unless  it 
be  an  actual  fraud.1 

§  516.  Again,  the  mere  fact,  that  an  assignment  is  condi- 
tional, and  requires  a  general  release  of  liability  from  the 
creditors,  or  that  it  does  not  purport  to  convey  all  the  prop- 
erty of  the  debtor,  or  reserves  the  ultimate  surplus  to  the 
debtor,  will  not  render  it  fraudulent.  The  question,  whether 
an  assignment,  on  condition  that  a  release  should  be  given,  is 
not  in  violation  of  the  statute,  and  does  not  tend  to  delay  and 
defeat  the  claims  of  creditors,  has  -much  embarrassed  the 
courts,  and  has  been  subject  to  some  difference  of  opinion  ; 
but  the  rule  seems  finally  to  be  settled  that  such  a  condition 
does  not  invalidate  the  assignment.2 

1  Halsey  v.  Whitney,  4  Mason,  213 ;    Marbury  v.  Brooks,  7  Wheaton, 
566;    S.  C.,  11  Wheaton,  73;    Hatch  v.  Smith,  5  Mass.  42;    Cadogan  v. 
Kennett,  Cowp.  432. 

2  Halsey  v.  Whitney,  4  Mason,  230.     In  this  case,  Mr.  Justice  Story 
very  fully  reviews  the  cases  in  this  country  relating  to  this  subject.     He 
says  :  "A  far  more  difficult  question,  is  that  presented  by  the  consideration, 
whether  a  debtor  can  rightfully  stipulate  for  a  release  from  his  creditors,  as 
the  condition  o£  yielding  up  his  property  to  them.     I  am  aware,  that  it  may 
be  said,  that  the  property  may  be  reached  by  a  trustee  process,  so  that  it 
cannot  be  absolutely  locked  up  from  his  creditors.     But  the  question  never 
can  be,  whether  a  remedy  exists  for  the  creditors,  but  whether  the  debtor 
has  not  endeavored  fraudulently  to  delay  or  defeat  them.     This  objection 
has  struck  me  to  be  of  great  force,  and  I  have  paused  upon  it  with  no  small 
hesitation  of  opinion.     Where  a  debtor  assigns  all  his  property  for  the  bene- 
fit of  all  his  creditors,  without  stipulating  for  any  favor  to  himself,  he  cannot 
be  said  to  lock  up  his  property  from  his  creditors.     The  most  that  can  be 
said  is,  that  he  locks  it  up  from  one,  by  giving  it  unconditionally  to  all. 
But  where  he  stipulates  for  a  release,  he  surrenders  nothing  except  upon 
his  own  terms.     He  attempts  to  coerce  his  creditors  by  withholding  from 
them  all  his  property,  unless  they  are  willing  to  take  what  he  pleases  to  give, 
or  is  able  to  give,  in  discharge  of  their  debts.     This  is  certainly  a  delay,  and 
if  the  assignment  be  "valid,  to  some  extent  a  defeating  of  their  rights.     It  is 
not  sufficient  to  say  that  it  is  a  proposition  to  creditors  ;  so  would  be  a  con- 
dition by  the  debtor  to  receive  a  gross  sum.     The  object  and  nature  of  the 
proposition  are  to  be  considered,  in  order  to  decide  whether  it  be  fraudulent 
or  not.     Has  it  not  a  tendency  to  obstruct  the  common  rights  of  the  credit- 
ors ?     Is  not  its  design  to  prevent  creditors  from  receiving  compensation 
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§  517.  Another  example  of  fraudulent  sales  is  to  be  found 
in  the  fictitious  sale  called  mohatra,  by  which  one  party  sells 

out  of  the  debtor's  property,  without  yielding  up  some  portion  of  their 
debts,  and  conferring  on  him  a  substantial  benefit,  which  he  has  no  legal 
claim  to  demand?  In  Seaving  v.  Brinkerhoff  (5  Johns.  Ch.  329),  where 
there  was  an  assignment  of  real  estate  (not  purporting  to  be  all  the  estate 
of  the  debtor)  for  the  use  of  all  the  creditors,  upon  the  condition  of  their 
executing  a  release,  that  very  learned  judge,  Mr.  Chancellor  Kent,  held  that 
the  assignment  was,  on  that  account,  fraudulent  and  void,  and  that  the  con- 
dition was  oppressive,  and  without  any  color  pf  justice,  as  the  assignment 
was  not  of  all  the  property  of  the  debtor,  but  only  of  a  part.  The  reason- 
ing of  the  Court  in  Hyslop  v.  Clarke  (14  Johns.  459),  though  the  case  itself 
was  distinguishable  from  the  present,  is,  as  far  as  it  goes,  strong  against 
such  a  stipulation,  where  the  assignment  is  of  all  the  property.  That  case, 
and  its  reasoning,  met  the  entire  approbation  of  Chief  Justice  Spencer,  in 
his  able  opinion  in  Austin  v.  Bell  (20  Johns.  442)  ;  and  on  that  occasion  the 
latter,  in  behalf  of  the  Court,  declared,  '  that  a  deed,  which  does  not  fairly 
devote  the  property  of  a  person  overwhelmed  with  debt  to  the  payment  of 
creditors,  but  reserves  a  portion  to  himself,  unless  the  creditor  assent  to  such 
terms  as  he  shall  prescribe,  is  in  law  fraudulent  and  void  as  against  the 
Statute  of  Frauds,  being  made  with  intent  to  delay,  hinder,  or  defraud  cred- 
itors of  their  just  and  legal  actions.'  Had  the  Court  considered  the  principle 
fully  adopted  and  recognized  in  Seaving  v.  Brinkerhoff  (5  Johns.  Ch.  329) 
and  Burd  v.  Smith  (4  Dall.  76)  ?  Tried  by  this  principle,  the  stipulation  in 
the  present  case  would  make  the  assignment  utterly  void,  for  the  surplus, 
after  payment  of  the  assenting  creditors,  is  to  go  to  the  debtor.  The  ques- 
tion is  not  (I  repeat  it),  and  cannot  be,  whether  there  may  not  be  some 
remedy  for  the  creditors  to  intercept  the  surplus,  but  whether  the  intent, 
apparent  upon  the  deed  itself,  be  not  to  coerce  them  to  a  settlement  by  em- 
barrassing or  delaying  their  remedy.  Such  an  intent  is  of  itself  illegal.  In 
examining  the  Massachusetts  Reports,  the  point  does  not  appear  to  have 
met  with  any  direct  decision.  In  Widgery  v.  Haskell  (5  Mass.  144),  Ingra- 
ham  v.  Geyer  (13  Mass.  146),  and  Harris  v.  Sumner  (2  Pick.  129),  there 
are  intimations,  which  might  well  lead  one  to  doubt  if  the  Court  were 
prepared  to  admit  the  validity  of  such  a  stipulation.  On  the  other  hand,  in 
Hatch  v.  Smith  (5  Mass.  42),  there  was  a  stipulation  for  a  release,  and  no 
exception  was  taken  to  it,  though  the  cause  was  contested  by  very  eminent 
counsel.  The  case  turned,  indeed,  in  the  judgment  of  the  Court,  upon  a 
point  somewhat  more  close,  for  the  creditors,  to  an  amount  beyond  the 
property  conveyed,  agreed  to  the  deed,  before  it  was  executed  by  the  debtor, 
and  the  assignment  was  upheld.  Then,  again,  in  Hastings  v.  Baldwin  (17 
Mass.  552),  where  the  assignment  was  held  not  to  be  fraudulent,  we  are  now 
told  by  the  counsel,  that  there  was  such  a  stipulation,  although  it  is  omitted 
in  the  report,  no  question  having  been  raised  on  that  point.  Yet  doubtless, 
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to  another  on  credit,  and  immediately,  or  soon  after,  pur- 
chases the  subject-matter  again  of  the  pretended  buyer,  at  a 
less  price,  which  he  pays  in  ready  money,  while  the  former 
buyer  still  remains  his  debtor  for  the  first  price.  This,  it  is 
evident,  is  merely  a  contract  for  a  loan,  and  not  a  sale,  al- 
though it  is  carried  on  with  all  the  formalities  of  the  latter 
contract ;  and,  therefore,  the  pretended  purchaser  would  only 
be  liable  for  the  sum  actually  received  by  him  from  the  resale 
by  him  to  the  former  seller.1 

if  the  Court  had  thought  such  a  stipulation  per  se  fraudulent,  that  was  as  fit 
a  case  as  could  arise,  for  the  application  of  the  principle.  The  decisions  in 
Massachusetts,  therefore,  leave  the  question  in  equilibrio.  .  But  when  we 
take  into  consideration  the  great  length  of  time  during  which  stipulations 
of  this  nature  have  prevailed  in  this  State,  without  objection,  there  is  much 
reason  to  believe  that  the  profession  have  deemed  the  law  settled  in  favor 
of  the  debtor  on  this  point.  Then,  on  the  other  hand,  in  Lippincott  v.  Bar- 
ker (2  Binn.  174),  where  the  direct  point  arose,  it  was  settled,  that  a  stipu- 
lation for  a  release  was  not  fraudulent.  The  reasoning  of  the  Court  is 
limited,  indeed,  to  the  circumstances  of  that  particular  case,  but  it  would  be 
difficult  riot  to  perceive  that  it  naturally  reaches  further.  I  find,  also,  that 
my  brother  Mr.  Justice  Washington,  in  Pierpont  v.  Lord,  in  1820,  is  re- 
ported to  have  held  that  an  assignment  in  trust,  for  the  benefit  of  such 
creditors  as  should  release  their  debts,  is  founded  upon  a  sufficient  consider- 
ation in  law.  The  case  is  not  in  point,  but  it  was  probably  decided  on  the 
general  principle.  There  is,  however,  a  case  in  England  directly  in  point. 
It  is  The  King  in  aid  of  Braddock  v.  Watson  (3  Price,  6),  where  the  very 
exception  was  taken  by  counsel,  and  the  assignment  was  held  good  by  the 
Court  of  Exchequer  against  the  claim  of  the  Crown  itself.  The  weight  of 
authority  is  then  in  favor  of  the  stipulation,  for  the  decisions  in  New  York 
did  not  turn  upon  the  naked  point  of  a  release,  but  upon  that,  as  incorpo- 
rated into  a  peculiar  trust.  I  am  free  to  say,  that,  if  the  question  were 
entirely  new,  and  many  estates  had  not  passed  upon  the  faith  of  such  assign- 
ments, the  strong  inclination  of  my  mind  would  be  against  the  validity  of 
them.  As  it  is,  I  yield,  without  reluctance,  to  what  seems  the  tone  of  au- 
thority in  favor  of  them."  See  Small  v.  Marwood,  9  Barn.  &  Cres.  300; 
Goss  v.  Neale,  5  Moore,  29 ;  2  Kent,  Conun.  533 ;  Ramsdell  v.  Sigerson,  2 
Oilman,  78;  Stewart  ».  Spenser,  I  Curtis,  C.  C.  157;  Goodrich  v.  Downs, 
6  Hill,  438;  Barneys.  Griffin,  4  Sandf.  552 ;  Hindman  v.  Dill,  11  Alabama, 
689  ;  Grimshaw  v.  Walker,  12  Alabama,  101 ;  Ely  v.  Hair,  16  B.  Monroe, 
230;  Austin  v.  Johnson,  7  Humph.  191 ;  Brown  v.  Knox,  6  Missouri,  302; 
Porter  v.  Williams,  5  Selden,  142 ;  D'lvernois  v.  Leavitt,  23  Barbour,  63 ; 
2  Kent,  Comm.  533,  534,  and  notes. 
1  Pothier,  Contrat  de  Vente,  §  38. 
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§  517  a.  So,  also,  where  in  a  sale  of  chattels,  the  title  is 
passed,  it  cannot,  so  far  as  respects  creditors,  be  transferred 
again  to  the  seller  by  a  mere  acknowledgment  in  writing, 
that  the  property  is  his,  without  a  valuable  consideration 
therefor.1 

§  518.  In  the  next  place,  let  us  consider  what  effect  is  to 
be  given  to  contracts  of  sale  in  cases  where  the  property  is  to 
remain  in  the  possession  of  the  vendor.  In  respect  to  the 
parties  themselves,  undoubtedly  a  sale  is  good,  although  the 
vendor  be,  by  the  terms  of  the  agreement,  to  retain  possession 
of  the  goods.2  But  in  respect  to  creditors,  unless  the  sale  be 
entirely  bond  fide ,  or  unless  the  subsequent  possession  by  the 
vendor  appear  as  merely  a  condition  of  an  executory  contract, 
the  sale  is  void,  as  being  a  fraud  upon  creditors.3  If  the  con- 

1  George  v.  Stubbs,  26  Maine,  243. 

2  Hawes  v.  Reader,  Cro.  Jac.  270 ;  Martindale  v.  Booth,  3  Barn.  &  Aid. 
505 ;    Steel  in  Brown,  1  Taunt.  381 ;    Baker  v.  Lloyd,  Bull.  N.  P.  258 ; 
Robinson  v.  McDonnell,  2  Barn.  &  Aid.  134 ;  Doe  v.  Roberts,  2  Barn.  & 
Aid.  367 ;  Deady  v.  Harrison,  1  Stark.  60;  Banks  v.  Thomas,  1  Meigs,  33; 
Nichols  v.  Patten,  18  Maine,  231 ;  Jones  v.  Yates,  9  Barn.  &  Ores.  512. 

3  Edwards  v.  Harben,  2  T.  R.  587.     In  this  case,  Buller,  J.,  said  :  "But 
if  the  deed  or  conveyance  be  conditional,  there  the  vendor's  continuing  in 
possession  does  not  avoid  it,  because  by  the  terms  of  the  conveyance  the 
vendee  is  not  to  have  the  possession  till  he  has  performed  the  condition. 
Now  here  the  bill  of  sale  was  on  the  face  of  it  absolute,  and  to  take  place 
immediately,  and  the  possession  was  not  delivered  ;   and  that  case  makes  the 
distinction  between  deeds,  or  bills  of  sale,  which  are  to  take  place  imme- 
diately, and  those  which  are  to  take  place  at  some  future  time.     For  in  the 
latter  case  the  possession  continuing  in  the  vendor  till  that  future  time,  or 
till  that  condition  is  performed,  is  consistent  with  the  deed ;  and  such  pos- 
session comes  within  the  rule,  as  accompanying  and  following  the  deed. 
That  case  has  been  universally  followed  by  all  the  cases  since.     One  of  the 
strongest  is  quoted  in  Bucknal  and  others  v.  Roisfton  (Pr.  in  Chan.  287)  ; 
there  one  Brewer,  having  shipped  a  cargo  of  goods,  borrowed  of  the  plaintiff 
£600  on  bottomry,  and  at  the  same  time  made  a  bill  of  sale  of  the  goods, 
and  of  the  produce  and  advantage  thereof,  to  the  plaintiff;    there  Sir  E. 
Northey  cited  a  case  *  where  a  man  took  out  execution  against  another ;  by 
agreement  between  them ;    the  owner  was  to  keep  the  possession  of  them 
upon  certain  terms,  and  afterwards  another  obtained  judgment  against  the 
same  man,  and  took  the  goods  in  execution  ;  and  it  was  held,  that  he  might, 
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veyance,  or  bill  of  sale,  be  conditional  on  its  face,  and  posses- 
sion be  not,  by  its  terms,  to  be  surrendered,  until  such  condi- 
tion is  performed,  the  contract  is  binding  against  the  creditors, 
if  it  be  in  other  respects  bond  fide,  and  for  a  valuable  consid- 
eration. So,  also,*if  the  transaction  be  bond  fide  and  merely 
by  way  of  mortgage,  or  collateral  security,  it  would  be  good.1 

and  that  the  first  execution  was  fraudulent  and  void  against  any  subsequent 
creditor,  because  there  was  no  change  of  the  possession,  and  so  no  alteration 
made  of  the  property.'  And  he  said  it  had  been  ruled  forty  times  in  his 
experience  at  Guildhall,  that,  if  a  man  sells  goods,  and  still  continues  in 
possession  as  visible  owner  of  them,  such  sale  is  fraudulent  and  void  as  to 
creditors,  and  that  the  law  has  been  always  so  held.  The  Lord  Chancellor 
held,  in  the  principal  case,  that  the  trust  of  those  goods  appeared  upon  the 
very  face  of  the  bill  of  sale.  That  though  they  were  sold  to  the  plaintiffs, 
yet  they  trusted  Brewer  to  negotiate  and  sell  them  for  their  advantage,  and 
Brewer's  keeping  possession  of  them  was  not  to  give  a  false  credit  to  him,  as 
in  other  cases  which  had  been  cited,  but  for  a  particular  purpose  agreed 
upon  at  the  time  of  the  sale.  So  that  the  Chancellor  in  that  case  proceeded 
on  the  distinction  which  I  have  taken;  he  supported  the  deed  because  the 
want  of  possession  was  consistent  with  it.  This  has  been  argued  by  the  de- 
fendant's counsel  as  being  a  case  in  which  the  want  of  possession  is  only 
evidence  of  fraud,  and  that  it  was  not  such  a  circumstance  per  se  as  makes 
the  transaction  fraudulent  in  point  of  law ;  that  is  the  point  which  we  have 
considered,  and  we  are  all  of  opinion  that  if  there  is  nothing  but  the  absolute 
conveyance,  without  the  possession,  that  in  point  of  law  is  fraudulent." 
This  case  is  also  cited  and  approved  by  Mr.  Ch.  Justice  Marshall,  in  Ham- 
ilton v.  Russel,  1  Cranch,  309 ;  Cadogan  v.  Kennett,  Cowp.  432 ;  Jarman  v. 
Wolloton,  3  T.  R.  618;  Stone  v.  Grubham,  2  Bulst.  225;  Bucknal  v. 
Roiston,  Free,  in  Ch.  285 ;  Reed  v.  Wilmott,  7  Bing.  577  ;  S.  C.,  5  Moore 
&  P.  553  ;  Tiffit  v.  Barton,  4  Denio,  171. 

1  Martindale  v.  Booth,  3  Barn.  &.  Adol.  498 ;  Marshall  v.  Lloyd,  2  Mees. 
&  W.  450;  Stewards.  Lombe,  1  Brod.  &Bing.  510^512  ;  D'Wolf  v.  Harris, 
4  Mason,  515  ;  Ward  v.  Sumner,  5  Pick.  59  ;  Kidd  v.  Rawlinson,  2  Bos.  & 
Pul.  59;  Glover  v.  Austin,  6  Pick.  220;  Conard  v.  Atlantic  Ins.  Co.,  1 
Peters,  449;  Bissell  v.  Hopkins,  3  Cowen,  166;  Holbrook  v.  Baker,  5 
Greenl.  109;  Edwards  v.  Harben,  2  T.  R.  595;  Armstrong  v.  Baldock, 
Gow,  35 ;  Lewis  v.  Stevenson,  2  Hall,  63 ;  Adams  v.  Wheeler,  10  Pick. 
169;  FlUgg  v.  Dryden,  7  Pick.  52;  Haskell  v.  Greely,  3  Grjeenl.  425; 
Haven  v.  Low,  3  N.  Hamp.  13;  Dawes  v.  Cope,  4  Binn.  258;  Patten  v. 
Smith,  4  Conn.  450;  Clayborne  v.  Hill,  1  Wash.  177;  Croft  v.  Townsend, 
3  Desaus.  229 ;  2  Kent,  Comm.  529,  530 ;  Bucklin  v.  Thompson,  1  J.  J.  ' 
Marsh.  223 ;  Letcher  v.  Norton,  4  Scam.  575 ;  Ash  v.  Savage,  5  N.  Hamp. 
545 ;  Holmes  v.  Crane,  2  Pick.  610 ;  Watson  v.  Williams,  4  Blackf.  26 ; 
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In  many  of  the  States  in  the  United  States,  it  is  declared  by 
statute  that  a  mortgage  shall  not  be  considered  as  fraudulent, 
although  possession  is  retained  by  the  mortgagor ;  provided 
that  record  thereof  be  duly  made ;  for  the  record  is  considered 
as  constructive  notice  of  the  transaction  to  the  creditors.1  The 
only  effect  of  such  statute  would,  however,  seem  to  be  in 
affirmation  of  the  rule  of  the  Common  Law.  But  where  the 
bill  of  sale,  or  conveyance,  is  absolute,  and  the  vendor  never- 
theless retains  possession  a  presumption  of  fraud  would  in  all 
cases  arise.  But  whether  the  mere  fact  that  the  vendor  is  to 
retain  possession  is  to  be  considered  as  affording  primd  facie 
evidence  of  fraud,  which  may  be  rebutted  by  proof,  —  or  as 
affording  conclusive  evidence  of  fraud,  —  is  a  question  open 


Blystone  v.  Burgett,  10  Ind.  28.  But  see  Russell  v.  Fillmore,  15  Vermont, 
130 ;  Clow  v.  Woods,  2  Serg.  &  R.  278 ;  Smith  v.  Acker,  23  Wendell,  653. 
In  Ohio,  if  the  mortgagor  of  chattels  retains  possession  with  a  power  of  sale, 
the  mortgage  is  void  against  subsequent  purchasers  and  execution  creditors. 
Collins  v.  Myers,  16  Ohio,  547;  Freeman  v.  Ra'wson,  5  Ohio  (N.  S.),  1; 
Harman  v.  Abbey,  7  Ohio  (N.  S.),  218.  A  mortgage  of  chattels,  by  its 
terms,  permitting  the  mortgagor  to  retain  possession,  and  permitting  him  to 
sell  and  dispose  of  them  as  his  own,  is  fraudulent  and  void  in  law.  Griswold 
v.  Sheldon,  4  Comst.  580;  Edgell  v.  Hart,  13  Barbour,  380;  S.  C.,  5  Selden, 
213  ;  Ford  v.  Williams,  3  Kernan  (N.  Y.),  575. 

1  Mass.  Gen.  Stats,  ch.  151,  §  1 ;  Forbes  v.  Parker,  16  Pick.  462 ;  Bul- 
lock v.  Williams,  16  Pick.  33 ;  Shurtleff  v.  Willard,  19  Pick.  202.  See, 
also,  Laws  of  New  York,  sess.  56,  ch.  279  ;  Lee  v.  Huntoon,  1  Hoffman 
Ch.  458  ;  Camp  v.  Camp,  2  Hill  (N.  Y.),  628 ;  Otis  v.  Sill,  8  Barbour,  102 ; 
Statute  of  Kentucky,  Dec.  13,  1820,  Feb.  22,  1837,  Feb.  1,  1839 ;  Stat.  of 
Georgia,  Dec.  26,  1827;  Stats,  of  Virginia,  Dec.  1792,  Feb.  1819;  Indiana 
Rev.  Stat.  1838,  p.  470 ;  Stat.  of  Tennessee,  1831 ;  Stat.  of  Connecticut, 
1838,  p.  72,  73;  Rev.  Stat.  of  Vermont,  1839,  p.  317.  See  2  Kent,  Comm. 
530,  n. ;  Smith  v.  Moore,  11  N.  Hamp.  55;  Winsor  v.  McLellan,  2  Story, 
C.  C.  492;  Hall  v.  Snowhill,  2  Green  (N.  J.),  8.  Although  the  mortgagor 
remains  in  possession,  and  there  is  no  record  of  the  mortgage,  it  seems  that 
a  subsequent  purchaser  or  attaching  creditor,  having  actual  notice  of  the 
existence  of  the  mortgage,  acquires  no  rights  against  the  mortgagee,  the 
latter  being  guilty  of  no  fraud.  Sanger  v.  Eastwood,  19  Wendell,  514; 
Stowe  v.  Meserve,  13  N.  Hamp.  46 ;  Gregory  v.  Thomas,  20  Wendell,  17. 
But,  in  Massachusetts,  the  contrary  has  been  held.  Travis  v.  Bishop,  13 
Metcalf,  304.  See  Denny  v.  Lincoln,  13  Metcalf,  200. 
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to  much  doubt,  and  in  respect  to  which  the  cases  are  distress- 
ingly contradictory. 

§  519.  The  first  case  on  this  subject,  and  one  of  the  leading 
cases,  is  Twyne's  case,  which  was  decided  in  the  Star  Cham- 
ber in  the  forty-fourth  year  of  the  reign  of  Queen  Elizabeth.1 
The  facts  of  that  case  were  as  follows:  Pierce  was  indebted 
to  Twyne  in  c£400,  and  was  also  indebted  to  C.  in  £200. 
Pending  an  action  by  C.  to  recover  his  demand,  Pierce,  being 
possessed  of  goods  to  the  value  of  <£300,  secretly,  by  deed, 
conveyed  all  his  goods  and  chattels  to  Twyne,  in  satisfaction 
of  Twyne's  debt.  Pierce,  however,  continued  in  possession 
and  sold  some  of  the  goods,  notwithstanding,  the  deed,  and 
sheared  some  sheep  that  were  a  part  of  the  effects,  and  marked 
them  with  his  own  mark.  C.  having  afterwards  obtained 
judgment,  endeavored  to  levy  execution  on  the  goods,  but 
was  resisted  by  Twyne.  The  question  which  the  Court  were 
called  upon  to  decide,  was,  whether  the  conveyance  was 
fraudulent  by  the  statute  of  13th  Elizabeth ;  and  they  held 
that  it  was,  on  the  following  grounds :  "  1st.  That  it  had  the 
signs  and  marks  of  fraud,  because  it  is  general,  without 
exception  of  his  apparel,  or  any  thing  of  necessity  ;  for  it  is 
commonly  said,  quod  dolus  versatur  in  generalibm.  2d.  The 
donor  continued  in  possession,  and  used  them  as  his  own,  and 
by  reason  thereof  he  traded  and  trafficked  with  others,  and 
defrauded  and  deceived  them.2  3d.  It  was  made  in  secret,  et 
dona  clandestine!,  sunt  semper  suspiciosa.  4th.  It  was  made 
pending  the  writ.3  5th.  There  was  a  trust  between  the  par- 
ties ;  for  the  donor  possessed  all  and  used  them  as  his  proper 
goods,  and  fraud  is  always  apparelled  and  clad  with  a  trust, 
and  a  trust  is  the  covert  of  fraud.  6th.  The  deed  contains 

1  3  Coke,  80;  S.  C.,  reported  under  the  name  of  Chamberlain  v.  Twyne, 
Moore,  638.     See,  also,  Shep.  Touchstone,  66. 

2  See  Worsley  v.  Demattos,  1  Burr.  482. 

3  See  Holbird  v.  Anderson,  5  T.  R.  235;  wherein  it  was  held,  that  a  bill 
of  sale  will  not  be  deemed  fraudulent,  merely  because  it  was  executed 
pending  an  action  against  the  vendor. 
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that  the  deed  was  made  honestly,  truly,  and  bond  fide  ;  et 
clausulcB  inconsuetce  semper  inducunt  suspicionem." 

§  520.  The  next  leading  case  on  this  subject  was  Edwards 
v.  Harden.1  In  this  case,  Mercer  offered  to  Harben  a  bill  of 
sale  of  sundry  chattels  as  a  security  for  a  debt.  This  Harben 
refused  to  take,  unless  he  should  be  permitted,  at  the  expira- 
tion of  fourteen  days,  if  the  debt  should  remain  unpaid,  to 
take  possession  of  the  goods,  and  sell  them  in  satisfaction  of 
the  debt,  returning  the  surplus  money  to  Mercer.  A  bill  of 
sale  was  accordingly  executed,  purporting  on  the  face  of  it  to 
be  absolute,  and  a  corkscrew  was  delivered  to  Harben  in  the 
name  of  the  whole.  Mercer  died  within  the  fourteen  days, 
and  immediately  upon  their  expiration  Harben  took  posses- 
sion of  the  goods  and  sold  them.  A  suit  was  then  brought 
by  Edwards,  a  creditor  of  Mercer,  charging  Harben  as  execu- 
tor in  his  own  wrong ;  and  the  question  was  whether  this  bill 
of  sale  was  fraudulent  and  void,  because  it  was  not  accom- 
panied by  a  delivery  of  possession,  although  it  was  on  its 
face  absolute.  It  was  determined  to  be  fraudulent,  and  it 
was  said  by  Buller,  J.,  in  the  judgment,  that  all  the  judges  of 
England  had  been  consulted  on  a  motion  for  a  new  trial  in 
the  case  of  Bamford  v.  Baron,  and  were  unanimously  of  opinion 
that  "  unless  possession  accompanies  and  follows  the  deed,  it 
is  fraudulent  and  void,"  2  and  he  went  on  to  say  that  this 
principle  had  been  long  settled,  and  never  had  been  seriously 
questioned,  and  took  a  distinction  between  bills  of  sale,  which 
are  to  take  place  immediately,  and  those  which  are  to  take  place 
at  some  future  time,  on  performance  of  a  condition.  He  then 
continues:  "  This  has  been  argued  by  the  defendant's  counsel 
as  being  a  case  in  which  the  want  of  possession  is  only  evi- 
dence of  fraud,  and  that  it  was  not  such  a  circumstance, 

1  2  T.  R.  587. 

2  In  Bucknal  v.  Roiston,  Prec.  in  Ch.  285,  it  was  stated  by  one  of  the 
counsel,  arguendo  that  it  had  been  ruled  forty  times  in  his  experience  at 
Guildhall,  that  if  a  man  sells  goods,  and  still  continues  in  possession  of 
them  as  visible  owner,  the  sale  was  fraudulent  and  void  as  to  creditors. 
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« 

per  se,  as  makes  the  transaction  fraudulent  in  point  of  law ; 
that  is  the  point  which  we  have  considered,  and  we  are 
all  of  opinion  that  if  there  is  nothing  but  the  absolute  con- 
veyance without  the  possession,  that,  in  point  of  law,  is 
fraudulent."  In  subsequent  cases  the  same  doctrine  has  been 
acted  upon,  and  the  case  of  Edwards  v.  Harben  expressly 
affirmed.1 

§  521.  But  this  doctrine,  that  possession  of  goods,  sold 
under  an  absolute  bill  of  sale,  affords  a  conclusive  presump- 
tion of  fraud,  seems  to  have  been  modified  in  England  by  the 
general  current  of  the  late  cases  ;  and  although  there  are 
some  cases  which  maintain  the  doctrine  of  Edwards  v.  Har- 
ben, yet  the  weight  of  authority  preponderates  to  the  modified 
doctrine,  that  possession  in  these  cases,  by  the  vendor,  only 
affords  a  badge  or  primd  facie  presumption  of  fraud.  This 
doctrine  was  asserted  by  Lord  Eldon,  in  the  case  of  Kidd  v. 
Rawlinson ; 2  and  afterwards  affirmed  by  him  in  the  case  of 
Lady  Arundell  v.  Phipps  ;  3  on  which  referring  to  his  former 
decision,  he  said :  "  The  mere  circumstance  of  possession  of 
chattels,  however  familiar  it  may  be  to  say  it  proves  fraud, 
amounts  to  no  more  than  that  it  is  primd  facie  evidence  of 
prop.erty  in  the  man  possessing,  until  a  title  not  fraudulent  is 
shown,  under  which  the  possession  has  followed."  Lord 
Mansfield,  also,  held,  that  possession  was  only  a  badge  of 
fraud,  and  that,  whether  the  circumstances  created  a  neces- 
sary presumption  of  fraud,  was  a  question  for  the  jury.4 
Lord  Tenterden,  also,  was  of  opinion,  that  continued  pos- 
session was  not  conclusive  evidence  of  fraud.5  And  Mr 
Justice  Parke,  in  the  case  of  Martindale  v.  Booth  f  where 

1  Steel  v.  Brown,  1  Taunt.  382 ;  Reed  v.  Wilmott,  7  Bing.  583 ;  S.  C., 

5  Moore  &  P.  564 ;  Paget  v.  Perchard,  1  Esp.  N.  P.  205  ;  Wordell  v.  Smith, 
1  Camp.  N.  P.  332. 

2  2  Bos.  &  Pull.  59.  3  10  Vesey,  145. 

4  Martin  v.  Podger,  2  W.  Black.  701. 

5  Eastwood  v.  Brown,  Ry.  &  Mood.  312 ;  Martindale  v.  Booth,  3  Barn. 

6  Adol.  505.  6  3  Barn.  &  Adol.  505. 
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there  was  an  assignment  of  the  furniture,  household  goods, 
and  fixtures  of  a  tavern,  to  secure  payment  of  a  debt,  with  a 
proviso  for  the  grantee  to  take  possession,  on  failure  of  pay- 
ment of  any  of  the  instalments,  and  sell  the  property,  and 
that  the  grantor  until  then  should  keep  the  possession,  says : 
"  I  think  the  want  of  delivery  of  possession  does  not  make 
a  deed  of  sale  of  chattels  absolutely  void.  The  dictum  of 
Buller,  J.,  in  Edwards  v.  Harben,  has  not  been  generally  con- 
sidered in  subsequent  cases  to  have  that  import.  The  want 
of  delivery  is  only  evidence  that  the  transfer  was  colorable. 
In  Benton  v.  Thornhill?  it  was  said,  in  argument,  that  want 
of  possession  was  not  only  evidence  of  fraud,  but  consti- 
tutes it ;  but  Gibbs,  C.  J.,  dissented  ;  and  although  the  vendor, 
after  executing  a  bill  of  sale,  was  allowed  to  remain  in  pos- 
session, he,  at  the  trial,  left  it  to  the  jury  to  say,  whether, 
under  all  the  circumstances,  the  bill  of  sale  were  fraudulent  or 
not."  "  It  may  be  a  question  for  a  jury,  whether,  under  the 
circumstances,  a  bill  of  sale  of  goods  and  chattels  be  fraudulent 
or  not ;  and  if  there  were  any  grounds  for  thinking  that  a  jury 
would  find  fraud  here,  we  might,  this  being  a  special  case, 
infer  it ;  but  there  is  no  ground  whatsoever  for  saying  that 
this  bill  of  sale  was  fraudulent."  In  this  case,  however,  it 
will  be  observed,  that  the  possession  was  consistent  with  the 
terms  of  the  deed,  and,  therefore,  it  was  not  fraudulent  within 
the  rule  of  the  case  of  Edwards  v.  Harben.  In  Steward  v. 
Lombe,  it  was  said  by  Lord  Chief  Justice  Dallas,  that  "  the 
case  of  Edwards  v.  Hdrben  has  been  dissented  from  often," 
and  by  Mr.  Justice  Parke,  that  "  doubts  have  arisen  as  to  the 
extent  of  the  doctrine  there  laid  down."  2  In  Latimer  v.  Bat- 
son?  Lord  Chief  Justice  Abbott  said,  "  I  perfectly  agree,  that 
possession  is  to  be  much  regarded  ;  but  that  is  with  a  view  to 
ascertain  the  good  or  bad  faith  of  the  transaction."  "  Here 
the  jury  have  affirmed'the  good  faith  of  the  transaction.  The 

1  2  Marshall,  427.  8  1  Brod.  &  Bing.  512,  513. 

3  7  Dowl.  &  Ryl.  110.     See,  also,  S.  C.,  4  Barn.  &  Ores.  654. 
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question  for  their  consideration  was  properly,  whether  this 
was  a  bond  fide  transaction,  and,  that  fact  being  ascertained, 
the  subsequent  possession  was  unimportant."  l  In  Hoffman 
v.  Pitt?  Lord  Ellenborough  said,  speaking  of  an  assignment 
of  chattels,  made  without  surrender  of  possession :  "  The  not 
taking  possession  was,  in  some  measure,  indicative  of  fraud  ; 
but  was  riot  conclusive.  But,  to  make  it  absolutely  void, 
there  must  be  something  that  showed  the  deed  fraudulent  in 
the  concoction  of  it.  It  was  incumbent  on  the  person  claim- 
ing title  to  show  that  the  transaction  was  bond  fide" 

§  522.  The  conclusion  to  be  drawn  from  these,  and  other 
English  cases,  asserting  a  similar  doctrine,  would,  therefore, 
seem  to  be,  that,  by  the  modern  rule,  which  obtains  in  Eng- 
land, the  mere  fact  that  there  is  no  change  of  possession  after 
an  absolute  bill  of  sale  has  been  made  would  not,  of  itself, 
necessarily  constitute  such  a  fraud  as  to  avoid  the  sale,  —  but 
that  it  is  a  badge  of  fraud,  which,  taken  with  the  other  cir- 
cumstances of  the  case,  may  afford  a  conclusive  presumption 
of  fraud,  or  may  be  rebutted  and  explained,  so  as  to  render 
the  sale  valid.3  All  its  effect  is  to  afford  a  primd  facie  pre- 
sumption of  fraud. 

§  523.  The  rule  of  law  applicable  to  this  subject,  which 
obtains  in  America,  is  by  no  means  settled,  and  the  question 
is  embarrassed  by  decisions  which  are  utterly  contradictory 
and  irreconcilable. 

§  524.  In  the  Supreme  Court  of  the  United  States,  the  doc- 
trine of  Edwards  v.  Harben,  that  an  absolute  bill  of  sale  or 
conveyance,  without  surrender  of  possession,  is,  of  itself,  con- 

1  Wordell  v.  Smith,  1  Camp.  332. 

2  5  Esp.  25. 

3  See,  also,  to  this  point,  Eastwood  v.  Brown,  Ry.  &  Mood.  312  ;  Baldwin  v. 
Cawthorne,  19  Ves.  100  ;  Jezeph  v.  Ingram,  1  Moore,  189  ;  Benton  v.  Thorn- 
hill,  2  Marsh.  427 ;  S.  C.,  7  Taunt.  149;  Reed  v.  Wilmott,  5  Moore  &  P. 
553;  S.  C.,  7  Bing.  577;  Woodham  v.Baldock,  3  Moore,  11;  S.  C.,  Gow, 
35 ;  Leonard  v.  Baker,  1  Maule  &  Selw.  251 ;  Watkins  v.  Birch,  4  Taunt. 
823;  2  Kent,  Comm.  520;  Hoffmann.  Pitt,  5  Esp.  22. 
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elusive  evidence  of  fraud,  has  been  affirmed  to  its  full  extent. 
In  the  case  of  Hamilton  v.  Russell?  Mr.  Ch.  Justice  Marshall, 
after  quoting  fully  from  the  case  of  Edwards  v.  Harben,  pro- 
ceeds to  say  :  "  This  Court  is  of  the  same  opinion.  We  think 
the  intent  of  the  statute  is  best  promoted  by  that  construc- 
tion ;  and  that  fraudulent  conveyances,  which  are  made  to 
secure  to  a  debtor  a  beneficial  interest,  while  his  property  is 
protected  from  creditors,  will  be  most  effectually  prevented, 
by  declaring,  that  an  absolute  bill  of  sale  is  itself  a  fraud 
unless  possession  c  accompanies  and  follows  the  deed.9  This 
construction,  too,  comports  with  the  words  of  the  act.  Such 
a  deed  must  be  considered  as  made  with  an  intent  '  to  delay, 
hinder,  or  defraud  creditors}  "  The  same  doctrine  is  affirmed 
in  the  Circuit  Court  by  Mr.  Justice  Story.2 

§  525.  So,  also,  in  the  United  States  Courts,  it  is  held,  that 
although  possession  be  not  given,  yet  if  the  bill  of  sale  or  con- 
veyance be  not  absolute,  but  conditional,  that  the  property 
shall  remain  in  the  possession  of  the  vendor  until  performance 
of  the  condition,  the  sale  would  be  fraudulent.  So,  also,  if 
the  bill  of  sale  be,  on  the  face  of  it,  merely  by  way  of  mort- 
gage, or  security,  and  pursuant  to  an  agreement  between  the 
parties,  that  the  mortgagor  shall  retain  possession,  it  would  be 
valid.3 

§  526.  But  the  doctrine,  which  is  promulgated  in  the  State 
Courts,  differs  in  the  different  States.  In  Massachusetts,4 

1  1  Cranch,  309.     See,  also,  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  449. 
See  Bissell  v.  Hopkins,  3  Cowen,  189,  and  the  cases  there  collected.    U. 
States  v.  Hooe,  3  Cranch,  73. 

2  Meeker  v.  Wilson,  2  Gall.  419 ;  Phettiplace  v.  Sayles,  4  Mason,  321, 
322.     So  in  the  Circuit  Court  of  Pennsylvania.    U.   States  v.  Conyngham, 
4  Dallas,  358. 

3  Hamilton  v.  Russell,  1  Cranch,  309 ;  D'Wolf  v.  Harris,  4  Mason,  515 ; 
Conard  v.   Atlantic  Ins.  Co.,    1  Peters,   449 ;  Meeker  v.  Wilson,  1  Gall. 
419  ;   U.  States  v.  Hooe,  3  Cranch,  73  ;  U.  States  v.  Conyngham,  4  Dallas, 
358 ;  Phettiplace  v.  Sayles,  4  Mason,  321 ;  Barker  v.  French,  18  Vermont, 
460;  Ante,  §  518,  and  cases  in  note. 

4  Brooks  v.  Powers,  15  Mass.  244 ;  Bartlett  v.  Williams,  1  Pick.  288 ; 
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Maine,1  New  Hampshire,2  New  Jersey,3  Tennessee,4  Kentucky,5 
North  Carolina,6  Ohio,7  Alabama,8  Georgia,9  Mississippi.10 

Holmes  v.  Crane,  2  Pick.  607 ;  Wheeler  ».  Train,  3  Pick.  255 ;  Ward  v. 
Sumner,  5  Pick.  59  ;  Shumway  v.  Rutter,  7  Pick.  56  ;  S.  C.,  8  Pick.  443  ; 
Adams  v.  Wheeler,  10  Pick.  199  ;  Harden  v.  Babcock,  2  Metcalf,  99  ;  Rourke 
v.  Bullens,  8  Gray,  549 ;  Briggs  v.  Parkman,  2  Metcalf,  258.  In  the  last 
case,  Mr.  Justice  Wilde  said :  "It  has  always  been  held  by  this  Court,  that 
where  a  vendor  continues  in  possession  of  the  goods  sold,  after  the  sale,  with 
the  consent  of  the  vendor,  such  a  possession  is  only  a  badge  or  presumption 
of  fraud,  which  it  is  proper  to  submit  to  a  jury,  and  which  may  be  explained, 
and  the  inference  of  fraud  repelled  by  other  evidence." 

1  Reed  w.  Jewett,  5  Greenl.  96  ;  Holbrook  v.  Baker,  5  Greenl.  309  ;  Brinley 
v.  Spring,  7  Greenl.  241 ;  Ulmer  v.  Hills,  8  Greenl.  326  ;  Cutter  v.  Copeland, 
18  Maine,  127.     In  this  last  case,  the  courts  go  so  far  as  to  affirm,  that  a 
mortgagor  may,  by  an  arrangement  with  the  mortgagee,  become  the  agent  of 
the  mortgagee,  and  retain  the  possession,  without  affording  even  primd  facie 
evidence  of  fraud.     See,  also,  Barker  v.  French,   18  Vermont,  460 ;  Mills 
v.  Warner,  19  Vermont,  609. 

2  Haven  v.  Low,  2  N.  Hamp.  13 ;  Coburn  ».  Pickering,  3  N.  Hamp.  415  ; 
Lewis  v.  Whittemore,  5  N.  Hamp.  364 ;  Ash  v.  Savage,  5  1ST.  Hamp.  545 ; 
Clark  v.  Morse.  10  N.  Hamp.  239 ;  Kendall  v.  Fitts,  2  Foster  (N.  H.),  1. 
But  what  shall  amount  to  sufficient  explanation  of  the  vendor's  possession, 
qucere  ?    Kendall  v.  Fitts,  supra.     [See  Johnson  v.  Willey,  4J3  N.  Hamp.  75.] 

3  Sterling  v.  Van  Cleve,  7  Halst.  285  ;  Bank  of  New  Brunswick  v.  Hassert, 
Saxton  (N.  J.) ,  Ch.  1 ;  Mount  v.  Hendricks,  2  South,  738  ;  Cumberland  Bank 
v  Hann,  4  Harrison  (N.  J.),  166. 

4  Callen  v.  Thompson,  3  Yerg.  475 ;    Maney  v.  Killough,  7  Yerg.  440 ; 
Mitchell  v.  Beal,  7  Yerg.  142  ;  Wiley  v.  Lashlee,  8  Humph.  717. 

5  Baylor  v.  Smithers,  1  Littell,  112 ;  Goldsbury  v.  May,  1  Littell,  256 ; 
Hundley  v.  Webb,  1  J.  J.  Marsh.  643  ;  Breckenbridge  v.  Anderson,  3  J.  J. 
Marsh.  710 ;  Allen  v.  Johnson,  4  J.  J.  Marsh.  235.     See  Waller  v.  Cralle, 
8  B.  Monroe,  11 ;  Brummelw.  Stockton,  3  Dana,  134;  Laughlin  v.  Ferguson, 
6  Dana,  117. 

6  Howell  v.  Elliott,  1  Badg.  &  Dev.  76  ;  Vick  v.  Keys,  2  Heywood,  126  ; 
Faulkner  v.  Perkins,  2  Heywood,  224 ;  Smith  v.  Neil,  1  Hawks,  341 ;  Trotter 
v.  Howard,  1  Hawks,  320. 

7  Barr  v.  Hatch,  3  Ham.  529. 

8  Henderson  v.  Mabry,  13  Ala.  713 ;  Beall  v.  Williamson,  19  Ala.  55. 

9  Fleming  v.  Townsend,  6  Georgia,  103  ;  Rowland  v.  Dews,  R.  M,  Charl- 
ton,  386 ;  Peck  v.  Land,  2  Kelly,  1 ;   Scott  v.  Winship,  20  Georgia,  429 ; 
Goodwyn  v.  Goodwyn,  20  Georgia,  600. 

10  Foster  v.  Pugh,  12  Smedes  &  Marsh.  416 ;  Comstock  v.  Rayford,  12 
Smedes  &  Marsh.  369.     In  Garlands.  Chambers,  11  Smedes  &  Marsh.  337, 
it  was  held  by  this  rule  that  possession  of  property  by  the  vendor,  after  a 
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Arkansas,1  Texas,2  and  Wisconsin,3  the  later  doctrine  of  the 
English  courts  is  held,  viz.,  that  possession  only  affords  a 
primd  facie  evidence  of  fraud,  which  may  be  sustained,  or 
rebutted,  by  proof  of  the  other  circumstances  of  the  case.4 
In  South  Carolina,  the  doctrine  has  been  subject  to  fluctua- 
tions, but  this  doctrine  seems  also  to  obtain  there  now.5  But 
in  Virginia,6  Pennsylvania,7  Vermont,8  Illinois,9  Connecti- 

voluntary  sale,  is  primd  facie  evidence  of  fraud,  does  not  apply  to  public 
forced  sales,  under  execution  or  deeds  of  trust ;  and  that  in  such  sales  the 
law  does  not  infer  fraud,  from  the  fact,  that  the  property  is  left  in  the  posses- 
sion of  the  original  owner,  or  that  of  her  family  ;  and  where  such  a  sale  is 
made  without  a  change  of  possession,  it  is  for  a  jury  to  say,  under  all  the  cir- 
cumstances, whether  or  not  fraud  in  fact  exists. 

1  Field  v.  Simco,  2  Eng.  269  ;  Cocke  #.  Chapman, '2  Eng.  197. 

2  McQuinney  v.  Hitchcock,  8  Texas,  33 ;  Converse  v*  McKee,  14  Texas, 
20 ;  Earle  v.  Thomas,  14  Texas,  583. 

3  Whitney  v.  Brunette,  3  Wis.  621 ;  Cotton  v.  Marsh,  3  Wis.  221. 

4  As  to  Louisiana,  see  Jorda  v.  Lewis,  1  La.  Ann.  59. 

5  In  the  case  of  Croft  v.  Arthur,  3  Eq.  (S.  C.)  229,  the  strict  rule  as  to 
the  effect  of  possession  was  said  to  be  better  founded.     In  De  Bardeleben  v. 
Beekman,  1  Eq.  Rep.  (S.  C.)  346,  the  Court  held,  that  if  possession  did  not 
accompany  an  unrecorded  bill  of  sale  of  chattels,  it  was  void  as  to  the  credit- 
ors, although  there  was  no  doubt  of  the  fairness  of  the  transaction.    Again, 
in  Kennedy  v.  Ross,  2  Const.  (S.  C.)  125,  the  doctrine  of  Edwards  v.  Har- 
ben  was  affirmed.     But  in  Terry  v.  Belcher,  1  Bailey  (S.  C.),  568,  and  How- 
ard v.  Williams,  1  Bailey  (S.  C.),  575.  and  Smith  v.  Henry,  2  Bailey  (S. 
C.),  118,  the  relaxed  doctrine,  that  possession  constitutes  only  primd  facie 
evidence  of  fraud,  was  enunciated.    But  see  again,  Anderson  v.  Fuller,  1 
McMullan,  27 ;  Pringle  v.  Rhame,  10  Rich.  Law  (S..C.),  72. 

6  Alexander  v.  Deneale,  2  Munf.  341 ;    Loud  v.  Jefferies,  5  Randolph, 
211 ;  Clayton  v.  Anthony,  6  Randolph,  285;  Snyder  v.  Gee,  4  Leigh,  535. 
But  see  Davis  v.  Turner,  4  Grattan,  422 ;  Forkner  v.  Stuart,  6  Grattan, 
197 ;  Curd  v.  Miller,  7  Grattan,  185 ;  Born  v.  Shaw,  29  Penn.  State,  288. 

7  Young  v.  McClure,  2  Watts  &  Serg.  147  ;  Clow  v.  Woods,  4  Serg.  & 
R.  275  ;  Welsh  v.  Hayden,  1  Penn.  57 ;  Cowden  v.  Brady,  8  Serg.  &  R. 
510 ;  2  Kent,  Comm.  522,  523,  524 ;  Born  v.  Shaw,  29  Penn.  State,  288  ; 
Dawes  v.  Cope,  4  Binn.  258  ;    Skaw  v.  Levy,  17  Serg.  &  R.  99 ;  Babb  v. 
Clemson,  10  Serg.  &  R.  419 ;  Homer  v.  Geesman,  17  Serg.  &  R.  251 ; 
Hoofsmith  v.  Cope,  6  Wharton,  53. 

8  Boardman  v.  Keeler,  1  Aikens,  158 ;  Mott  v.  McNeil,  1  Aikens,  162 ; 
Weeks  v.  Wood,  2  Aikens,  64;   Fletchers.  Howard,  Ib.  115;  Beattie  t>. 

9  Thornton  v.  Davenport,  1  Scammon,  296.     «•  In  this  Illinois  case  the 
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cut,1  California,2  [Iowa,3]  and  Florida,4  the  strict  rule  of  the  old 
English  law  and  of  the  United  States  Courts  is  adhered  to.5  In 
New  York,  the  doctrine  has  not  been  wholly  settled,  although 

Robin,  2  Vermont,  181 ;  Judd  v.  Langdon,  5  Vermont,  231 ;  Farnsworth  v. 
Shepard,  6  Vermont,  521.  In  this  case,  Mr.  Justice  Mattock  said:  "  This 
still  remains  the  settled  law  of  the  land ;  and  although  some  learned  gentle- 
men have  supposed  the  Court  would  eventually  retrace  their  steps,  as  the 
courts  in  some  neighboring  States  have  done,  that  is,  leave  that  as  a  badge 
of  fraud  to  a  jury,  yet  we  are  not  disposed  to  recede  a  jot,  nor  to  advance  a 
whit,  but  to  remain  stationary  upon  this,  in  other  governments,  vexed  question, 
so  as  to  give  this  branch  of  the  law,  at  least,  the  quality  of  uniformity."  See 
Wilson  v.  Hooper,  12  Vermont,  653 ;  Sleeper  v.  Pollard,  28  Vermont,  709 ; 
Mills  v.  Warner,  19  Vermont,  609  ;  Parker  v.  Kendrick,  29  Vermont,  388. 


true  doctrine  is  laid  down  with  precision.  All  conveyances,  it  is  held,  of 
goods  and  chattels,  where  the  possession  is  permitted  to  remain  with  the 
donor  or  vendor,  are  fraudulent  per  se,  and  void  as  to  creditors  and  pur- 
chasers, unless  the  retaining  of  possession  be  consistent  with  the  deed,  where 
the  transaction  is  bond  fide,  and  from  the  nature  arid  provisions  of  the  deed, 
the  possession  is  to  remain  with  the  vendor,  that  possession  being  consistent 
with  the  deed  does  not  avoid  it,  and  therefore  mortgages,  marriage  settle- 
ments, and  limitations  over  of  chattels,  are  valid  without  transfer  of  posses- 
sion, if  the  transfer  be  bond  fide  and  the  possession  remain  with  the  person 
according  to  the  deed.  But  an  absolute  sale  of  personal  property,  and 
the  possession  remaining  with  the  vendor,  is  void  as  to  creditors  and  pur- 
chasers, even  though  authorized  by  the  terms  of  the  bill  of  sale.  See  Rhine 
v.  Phelps,  3  Gilman,  455.  The  opinion  of  one  of  the  judges  in  that,  case 
went  to  the  whole  length  of  the  salutary  doctrine,  that  the  mortgagee  or 
vendee  taking  a  bill  of  sale  for  security  must  take  possession,  even  though 
the  arrangement  in  the  deed  or  mortgage  be  different,  because  the  policy  of 
the  law  will  not  permit  the  owner  of  personal  property  to  create  an  interest 
in  another,  either  by  mortgage  or  absolute  sale,  and  still  continue  to  be  the 
visible  owner."  2  Kent,  Comm.  525,  note.  See  Davis  v.  Ransom,  18 
Illinois,  396. 

1  Patton  v.  Smith,  5  Conn.  196 ;'  Swift  v.  Thompson,  9  Conn.  63  ;  Toby 
v.  Reed,  9  Conn.  216 ;  Mills  v.  Camp,  14  Conn.  219 ;  Osborne  v.  Fuller,  14 
Conn.  529  ;  Ingraham  v.  Wheeler,  6  Conn.  277  ;  Talcott  v.  Wilcox,  9  Conn. 
134;  Kirtland  v.  Snow,  20  Conn.  23,  30  [Lake  v.  Morris,  30  Conn.  201; 
Webster  v.  Peck,  31  Conn.  495]. 

2  Fitzgerald  v.  Gorham,  4  Cal.  289 ;  Chevey  v.  Palmer,  6  Cal.  119. 

3  [Prather  v.  Parker,  24  Iowa,  26  (1867).] 

4  Gibson  v.  Love,  4  Florida,  217  ;  Sanders  v.  Pepoon,  4  Florida,  465. 

5  As  to  Missouri,  see  Sibly  v.  Hood,  3  Missouri,  290;  Foster  v.  Wallace,  • 
2  Missouri,  281 ;  King  v.  Bailey,  6  Missouri,  575. 
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it  seemed  to  preponderate  in  favor  of  the  rule  declared  in  the 
United  States  Courts,  that  possession  constituted  a  conclu- 
sive presumption  of  fraud.1  This  question  is,  however,  now 
set  at  rest  in  that  State  by  a  statute,  declaring,  that  unless  a 
sale  or  assignment  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  immediate  change  of  pos- 
session, it  shall  be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors,  &c.,  and  shall  be  conclusive  evidence  of 
fraud,  unless  it  shall  be  made  to  appear,  on  the  part  of  the 
persons  claiming,  under  such  assignment,  that  the  same  was 
made  in  good  faith,  and  without  any  attempt  to  defraud.2 

1  In  Sturtevant  v.  Ballard,  9  Johns.  337,  it  was  held  by  Mr.  Justice  Kent, 
that  if  the  vendor  be  permitted  to  retain  possession  in  the  case  of  an  absolute 
bill  of  sale  of  chattels,  it  was  an  act  of  fraud  in  law,  as  against  creditors,  and 
that,  though  the  agreement  appear  on  the  face  of  the  deed,  it  would  be 
equally  so,  unless  some  good  motive  at  the  same  time  was  shown.     The  rule 
applied  equally  to  conditional  as  to  absolute  sales,  unless  the  intent  of  the 
party,  in  creating  the  condition,  was  sound  and  legal.     The  result  of  this 
case  was,  that  a  voluntary  sale  of  chattels,  with  an  agreement  either  in  or 
out  of  the  deed,  that  the  vendor  may  keep  possession,  is,  except  in   special 
cases,  and  for  special  reasons,  to  be  shown  and  approved  of  by  the  Court, 
fraudulent  and  void  as  against  creditors.     In  Ludlow  v.  Hurd,  19  Johns. 
221,  however,  the  question,  whether  possession  constituted  a  presumption  of 
fraud,  or  proof  thereof,  was  left  as  a  debatable  point.     And  in  Bissell  v. 
Hopkins,  3  Cowen,  166,  the  doctrine  of  Sturtevant  v.  Ballard  was  entirely 
overthrown,  and  the  doctrine  asserted,  that  possession  was  merely  evidence, 
and  not  proof  of  fraud.     But  in  Divver  v.  McLaughlin,  2  Wendell,  596,  the 
doctrine  of  Sturtevant  v.  Ballard  was  again  recognized.     See,  also,  Collins 
v.  Brush,  9  Wendell,  198 ;  Tiffit  v.  Barton,  4  Demo,  171 ;    McVickar  v. 
May,  3Barr,  224. 

2  N.  Y.  Revised  Stat.,  vol.  2,  p.  136,  §  5,  6,  7.     It  is  also  enacted  that 
the  question  of  fraudulent  intent,  in  all  cases  of  fraudulent  conveyances  and 
contracts,  shall  be  deemed  a  question  of  fact,  and  not  of  law.     See  Cunning- 
ham v.  Freeborn,  11  Wendell,  240;    Doane  v.  Eddy,  16  Wendell,  523; 
Randall  v.  Cook,  17  Wendell,  53  ;  Smith  v.  Acker,  20  Wendell,  653  ;  White 
v.  Cole,  24  Wendell,  116  ;  Buller  v.  Van  Wyck,  1  Hill,  438  ;  Cole  v.  White, 
26  Wendell,  511 ;  Hanford  v.  Archer,  4  Hill,  271,  in  which,  nevertheless, 
this  question  was  subjected  to  much  change  of  opinion,  and  which  may  finally 
be  considered  as  settled  in  the  jurisprudence  of  New  York  by  the  two  latter 
cases.     Mr.  Chancellor  Kent  (2  Kent,  Comm.  539,  note  e.),  after  reviewing 
all  the  cases,  says  :  "  And  it  may  now  be  considered  as  finally  settled  in  the 
jurisprudence  of  New  York,  and  as  the  true  doctrine  of  the  Revised  Statutes, 
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§  526  a.  Where  the  sale  is  of  a  thing  having  no  present  ex- 
istence, but  the  expected  produce  of  something  to  which  the 
seller  has  a  present  vested  right,  —  as  a  sale  of  a  crop  to  be 
grown,  or  of  the  wool  of  existing  sheep,  —  the  owner  of  the 
principal  thing  may  retain  possession  and  general  property  in 
the  thing  produced,  unless  there  is  absolute  fraud  in  the  con- 
tract.1 

§  526  b.  But  it  is  not  necessary  that  there  should  be  any 
agreement  between  the  vendor  and  vendee  as  to  the  future 
possession  by  the  vendor  of  the  property  sold  in  order  to 
render  the  sale  ineffectual  as  against  third  parties  who  are 
subsequent  purchasers,  attaching  creditors,  or  others  standing 
in  like  relation ;  because  in  order  to  render  a  sale  valid,  as 
against  these,  even  where  the  price  is  paid,  there  must  be 
what  is  deemed  in  law  a  sufficient  and  valid  delivery.  Where, 
therefore,  the  same  chattels  are  sold  to  two  different  .persons 
by  conveyances  equally  valid,  he,  who  first  acquires  the  legal 
possession,  will  hold  against  the  other.  So,  also,  a  sale  of 
chattels,  to  one  who  does  not  obtain  a  legal  delivery  may  be 

that  leaving  the  possession  of  chattels,  on  sale,  or  mortgage,  or  assignment, 
in  the  hands  of  the  vendor,  or  mortgagor,  or  assignor,  is  only  presumptive 
evidence  of  fraud,  and  it  rests  with  the  defendant  to  rebut  that  presumption 
as  a  matter  of  fact,  by  showing  proof  of  good  faith,  and  an  honest  debt, 
and  an  absence  of  an  intent  to  defraud.  The  doctrine  of  the  Supreme  Court 
was,  that  there  must  appear  to  have  been  good  and  sufficient  reasons,  or 
some  satisfactory  excuse  for  non-delivery  at  the  time,  and  that  the  presump- 
tion of  fraud  cannot  be  rebutted  merely  by  proving  good  faith  and  absence 
of  a  fraudulent  intent.  The  old  doctrine  was,  that  non-delivery,  except  in 
special  cases,  was  fraudulent,  and  an  inference  of  law  for  the  Court.  The 
doctrine  now  finally  settled  in  the  senate  is,  that  the  whole  is  a  question  of 
fact  for  a  jury.  The  Chancellor  (Walworth)  and  the  Supreme  Court  have 
struggled  nobly  to  maintain  what  I  believe  to  be  the  only  safe  and  salutary 
principle  requisite  to  protect  creditors  and  bar  fra'ud.  The  senate  have 
established,  upon  the  letter  of  the  Revised  Statutes,  the  more  lax  and  latitu- 
dinary  doctrine,  which  places  the  most  common  and  the  most  complex  dis- 
positions of  property,  as  between  debtor  and  creditor,  at  the  '  variable 
disposal  of  a  jury.  The  president  of  the  senate  (Bradish)  gave  a  learned 
historical  review  of  the  English  and  American  authorities,  and  ably  vindi- 
cated the  decision  of  the  senate." 

1  Smith  v.  Atkins,  18  Vermont,  461. 
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avoided  by  the  creditors  of  the  vendor.1  The  reason  why  a 
sale,  when  the  price  is  paid,  is  not  good  as  respects  other  par- 
ties without  a  delivery,  is,  that  the  law  regards  the  purchaser 
as  in  fault,  and  as  acting  unfairly  and  fraudulently  in  allow- 
ing the  seller,  by  retaining  the  possession,  to  hold  out  an  ap- 
parent evidence  of  ownership,  and  thereby  induce  others  to 
purchase  or  to? credit  him  to  their  injury.2  Hence  if  a  third 
party,  claiming  title,  had  notice  of  the  sale  before  his  rights 
accrued,  he  cannot  allege  any  defect  in  the  sale  for  want  of  a 
delivery,  because  he  was  not  injured  by  it.3 

1  Packard  v.  West,  4  Gray,  307 ;  Vining  v.  Gilbreth,  39  Maine,  496 ; 
Ludwig  v.  Fuller,  17  Maine,  162;    Shumway  v.  Rutter,  7  Pick.  56;  Carter 
v.  Willard,  19  Pick.  1 ;    Parsons  v.  Dickinson,  11  Pick.  352 ;    Lanfear  v. 
Sumner,  17  Mass.  113 ;  Fletcher  v.  Howard,  2  Aiken,  115 ;  Dawes  v.  Cope, 
4  Binney,  258 ;  Babb  v.  Clemson,  10  Serg.  &  R.  419 ;    Hoofsmith  v.  Cope, 
6  Wharton,  53 ;    2  Kent,  Comm.  522 ;    Shaw  v.  Levy,  17  Serg.  &  R.  99 ; 
M'Bride  v.  M'Clelland,  6  Watts  &  S.  94 ;  Sleeper  v.  Pollard,  28  Vermont,  709. 

2  Per  Shepley,.  J.,  in  Ludwig  v.  Fuller,  17  Maine,  166  ;  Twyne's  case,  3 
Co.  SO;  Lingam  v.  Briggs,  1  Bos.  &  Pul.  87. 

3  Per  Shepley,  J.,  in  Ludwig  v.  Fuller,  17  Maine,  166  ;    Steel  v.  Brown, 
1  Taunt.  381 ;  Wooderman  v.  Baldock,  8  Taunt.  676 ;  Robinson  v.  McDon- 
nell, 2  Barn.  &  Adol.  134.     But  see  Hutchins  v.  Marshall,  Vermont,  10  Law 
Rep.  (N.  S.)  55,  56  ;  where  it  was  held  that,  in  Vermont,  such  notice  would 
be  of  no  avail,  because,  in  that  State,  the  want  of  change  of  possession 
leaves  the  sale  imperfect,  and  the  notice  would  be  only  of  a  defective  sale. 
In  Ludwig  v.  Fuller,  1-7  Maine,  167,  Shepley,  J.,  said  :  "  It  must  be  admit- 
ted that  the  strength  of  the  reasoning  upon  which  the  rule  rests,  that  there 
must  be  a  delivery  as  respects  other  parties,  has  been  greatly  impaired  in 
this  and  other  States,  where  the  Common  Law  has  been  so  modified  as  to 
allow  the  purchaser  to  prove,  that  the  sale  was  not  fraudulent,  where  pos- 
session did  not  accompany  and  follow  it.     What  will  amount  to  proof  of 
delivery  has  been  the  subject  of  much  discussion ;  and  it  is  rendered  more 
difficult,  and  would  probably  be  found  impracticable  to  state   any  general 
rule  applicable  to  all  cases,  especially  in  those  States  where  the  law  has  been 
so  modified  as  not  to  require  an  actual  and  permanent  change  of  possession  ; 
and  where  delivery  is  therefore  rather  nominal  and  symbolical  than  real.  • 
But  because  the  reasoning  upon  which  the  rule  of  law  was  established  does 
not  operate  as  formerly,  and  the  rule  itself  is  less  convenient  in  practice, 
that  does  not  authorize  a  court  of  law,  contrary  to  a  uniform  course  of  de- 
cisions, to  declare  that  the  rule  no  longer  exists."     See  Tuxworth  v.  Moore, 
9  Pick.  347,  349;  Shumway  v.  Rutter,  8  Pick.  447  ;    Boyden  v.  Moore,  11 
Pick.  365. 

41 
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§  527.  In  respect  to  this  question,  Mr.  Chancellor  Kent, 
after  a  review  of  the  cases,  says :  "  It  is  greatly  to  be  regretted, 
that  the  rules  of  law  in  so  material  a  point,  and  one  of  such 
constant  application,  are  so  various  and  so  fluctuating  in  this 
country.  Since  the  remedy  against  the  property  of  the  debtor 
is  now  almost  entirely  deprived  of  the  auxiliary  coercion,  in- 
tended by  the  arrest  and  imprisonment  of  his  person,  the 
creditor's  naked  claim  against  the  property  ought  to  receive 
the  most  effective  support,  and  every  rule  calculated  to  pre- 
vent the  debtor  from  secreting  or  masking  it,  to  be  sustained 
with  fortitude  and  vigor.  There  is  the  same  reason  for  the 
inflexible  stability  of  the  rule  of  law,  that  a  vendor  of  chattels 
should  not,  at  the  expense  of  his  creditors,  sell  them,  and  yet 
retain  the  use  of  them,  as  there  is  for  that  greatly  admired 
rule  of  equity,  that  a  trustee  shall  not  be  permitted  to  buy  or 
speculate  in  the  trust  fund  on  his  own  account ;  OP  for  that 
other  salutary  and  fixed  principle,  that  the  voluntary  settle- 
ment of  property  shall  be  void  against  existing  creditors. 
Such  rules  are  made  to  destroy  the  very  temptation  to  fraud, 
in  cases  and  modes  that  are  calculated  to  invite  it,  and  be- 
cause such  transactions  may  be  grossly  fraudulent,  and  the 
aggrieved  party  not  able  to  show  it  from  the  character  of 
private  agreements,  and  the  infirmity  of  human  testimony. 
However  innocent  such  transactions  may  be  in  the  given 
case,  they  are  dangerous  as  precedents,  and  poisonous  in 
their  consequences ;  and  the  wise  policy  of  the  law  puts  the 
sting  of  disability  into  the  temptation,  and  bars  the  door 
against  every  species  of  imposition,  which  might  be  inaccessi- 
ble to  the  ey^e  of  the  Court.  If  a  debtor  can  sell  his  personal 
property,  and  yet,  by  agreement  with  the  vendee,  continue  to 
enjoy  it  for  six  years,  as  in  one  State,  or  for  sixteen  months, 
as  in  another,  in  defiance  of  his  creditors,  who  can  set  bounds 
to  the  term  of  enjoyment,  or  know  when  and  where  to  bestow 
credit,  or  how  he  is  to  make  out  a  case  of  actual  fraud  ? 
Fraud,  in  fact,  is  reluctantly  drawn  by  a  jury,  and  their  sym- 
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pathies  must  be  overcome  by  strong  and  positive  proof,  before 
they  will  readily  assent  to  the  existence  of  a  fraudulent  intent, 
which  is  so  difficult  to  ascertain,  and  frequently  so  painful  to 

infer." l 

i 

§  528.  It  is  certainly  to  be  desired,  that  some  uniform  sys- 
tem of  bankruptcy  should  be  adopted  throughout  the  United 
States,  by  which  the  whole  subject  of  voluntary  assignment, 
and  sales  without  surrender  of  possession,  should  be  settled, 
so  that  there  might  be  a  clear  protection  against  underhand 
and  secret  arrangements  made  by  debtors,  when  under  failing 
circumstances,  in  fraud  of  their  creditors. 

§  529.  In  respect  to  the  effect  of  a  non-surrender  of  posses- 
sion, in  case  of  a  sale  of  personal  property,  there  is  one  modi- 
fication to  the  rule,  which  should  be  here  noticed.  Where  from 
the  circumstances  of  the  case  an  immediate  surrender  of  pos- 
session is-  impossible,  —  as,  if  there  be  a  sale  of  a  ship,  or  of 
goods  at  sea,  —  the  want  of  possession  will  not  afford  a  pre- 
sumption of  fraud ;  unless,  after  the  arrival  of  the  ship  or 
goods,  it  or  they  are  allowed  to  remain  for  an  unreasonable 
length  of  time  in  the  hands  of  the  vendor.2 

§  530.  And  here  the  present  treatise  ends.  In  the  course  of 
our  investigation  into  the  law  of  sales  of  personal  property, 
some  questions  have  necessarily  arisen  which  do  not  seem  to 
have  been  adjudicated  in  England  or  America,  and  others  in 
respect  to  which  the  decisions  are  contradictory  and  conflict- 
ing. In  such  cases,  resort  has  been  had  to  the  rules  of  the 
Foreign  Law,  whenever  they  seem  to  be  analogous  to  the 

1  2  Kent,  Comm.  531,  532. 

2  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  449;  Bucknall  v.  Ifcoiston,  Free, 
in  Chan.  285;  Sturtevant  v.  Ballard,  9  Johns.  338;  Bissell  v.  Hopkins,  3 
Cowen,  166,  and  cases  there  cited ;  Lamb  v.  Durant,  12  Mass.  54 ;  Vining 
v.  Gilbreth,  39  Maine,  496;   Ludwig  v.  Fuller,  17  Maine,  162;   Brinley  v. 
Spring,  7  Greenl.  241 ;  Gardner  v.  Howland,  2  Pick.  602 ;  Joy  v.  Sears,  9 
Pick.  4;  Tucker  v.  Buffington,  15  Mass.  477;  Badlam  v.  Tucker,  1  Pick. 
389 ;  Turner  v.  Coolidge,  2  Metcalf,  350 ;  Pratt  v.  Parkman,  24  Pick.  46, 
47  ;  Gallop  v.  Newman,  7  Pick.  283  ;  Gibson  v.  Stevens,  8  Howard  (U.  S.), 
384,  399,  400 ;  Smith  v.  Davenport,  34  Maine,  520. 
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principles  of  the  Common  Law.  No  scruple  has  been  had  in 
ingrafting  and  transplanting  into  the  present  treatise,  what- 
ever has  seemed  legitimate  to  American  jurisprudence,  and 
recommended  itself  to  common  sense  and  the  practical  needs 
of  commercial  intercourse.  We  have  not  hesitated  to  go 
even  further,  and  to  challenge  any  rule  which  seemed  to  con- 
tradict common  sense,  and  to  give  precedence  in  such  cases 
to  the  rule  of  the  Foreign  Law,  whenever  it  seemed  better 
grounded  in  principle  and  justice.  The  Common  Law,  how- 
ever it  may  command  our  respect  as  a  system,  has  yet  many 
dead  branches  not  vivified  by  principle,  which  were  the  growth 
of  a  feudal  age,  and  by  which  it  is  only  incumbered  and  de- 
formed. The  Law  has  not  in  many  cases  kept  pace  with  the 
expansion  of  commerce,  the  growth  of  cities,  the  partial  eman- 
cipation of  woman,  and  the  abolition  of  serfdom.  It  seems  to 
be  the'  office  of  America,  in  whose  population  many  nations 
are  represented,  and  in  which  society  is  peculiarly  composite, 
to  absolve  itself  from  the  arbitrary  limitations  of  mere  prece- 
dent, and,  taking  the  Common  Law  as  the  basis  of  its  juris- 
prudence, to  modify  its  existing  rules,  and  to  enlarge  its 
boundaries  by  extracting  from  the  Foreign  Law  whatever  is 
suitable  to  the  exigencies  of  commerce  and  the  requirements 
of  justice.  The  greatest  reproach  to  Law  is  to  be  found  in 
its  dead  forms  and  merely  arbitrary  rules,  and  the  more  it  is 
liberalized  and  simplified,  the  more  it  will  command  respect. 
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executory  contracts 180 

may  arise  from  over-influence  upon  a  weak-minded  person   .  182 

by  trustees  or  guardians 182 

fraudulent  purchaser  of  goods  may  convey  title  to  innocent 

third  person 200 

Statute  of  Frauds,  {See  STATUTE  OF  FRAUDS.) 

sales  may  be  rescinded  for 379,  420,  445  a 

any  combination  of  persons  to  depress  the  price  at  sales  by 

auction  is  a  fraud,  when 484 
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Q^l* 

FRAUDULENT   SALES,      (See  FRAUD.) 

sales  by  debtors  are  fraudulent,  when 512-516 

(See  CREDITORS.) 

mohatra 517 

effect  of  sales  where  the  property  is  to  remain  in  the  pos- 
session of  the  vendor 518-528 

when  it  is  not  fraudulent 529 

G. 
GIFT, 

what  is 1 

GOODS  BARGAINED  AND   SOLD, 

assumpsit  for,  when  it  can  be  brought 433,  436 

(See  INDEBITATUS  ASSUMPSIT.) 
GOODS,  WARES,  AND  MERCHANDISE, 

the  meaning  of  these  words  as  used  in  the  Statute  of  Frauds    262,  263 
GOODS  SOLD  AND  DELIVERED, 

assumpsit  for,  when  it  can  be  brought 433 

(See  INDEBITATUS  ASSUMPSIT.) 

H. 

HORSE, 

warranty  of 362 

"sound" 362 

broken  by  existence  of  disease  though  not  apparent     .     .     .  362 

by  existence  of  seeds  of  disease,  diminishing  value      .     .     .  362 

"roaring,"  "  crib-biting,"  splint 362 

nerved 362 

HUSBAND, 

is   liable  on  the  contracts  of  his  wife,   only  when  he  has 

authorized  or  assented  to  them 52-60 

when  his  assent  is  presumed 55-57 

where  she  is  separated  from  him  for  adultery,  he  is  not  liable 

even  for  necessaries 62-66 

while  she  lives  with  him  he  is  liable  for  necessaries  ....  63 

if  she  elope,  when  he  is  liable 64,  65 


I. 
IDIOT, 

what  an  idiot  is 11,  12 

what  extent  of  imbecility  necessary  to  avoid  a  contract    .     .  12 

cannot  be  a  party  to  a  contract  of  sale 

except  for  necessaries 1^ 
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Section 

IGNORANCE, 

of  fact,  distinguished  from  mistake  .     .  , 157 

ILLEGAL  SALES, 

sales,  contra  bonos  mores,  what  are 488 

to  a  prostitute  when  illegal 206,  488 

of  libellous  and  indecent  works .     .    - .     .     .     .     .     .  206,  488 

against  public  policy  are  void 206,  489 

what  are 489-491 

sales   in   restraint   of   trade   are 

against 492 

restrictions  as  to  time  and  place  492,  493' 

sales  of  a  public  office  ....  494 
agreement  not  to  bid  at  public 

auction   .          495 

sales  in  violation  of  a  statute  . 207,  496,  497 

distinction  where  parties  are  or  are  not  in  pari  delicto     .     .  496  a 

where  the  statute  is  directory  or  prohibitory      .     .     .  498 

sales  on  Sunday 500-502  a 

trading  during  war  with  an  enemy,  when  illegal     ....  503 

distinction  between  illegal  and  void  sales 504,  505 

a  sale  good  in  itself,  when  in  furtherance  of  an  illegal  act  is 

void,  when 505,  506,  507 

sales  of  goods  to  be  smuggled,  when  void     .     .     .   208,  507,  508,  509 

(See  FRAUDULENT  SALES  —  SMUGGLING.) 
IMPLIED  WARRANTY,     (See.  WARRANTY.) 
IMPLIED  CONTRACT  OF  SALE, 

when  nothing  is  said  as  to  the  terms,  what  is  presumed     .     .  230 
IMPOSSIBLE  AND  ILLEGAL  CONDITIONS, 

are  void 251 

INDEBITATUS  ASSUMPSIT, 

where  goods  are  sold  on  credit,  it  can  be  brought  when    .     .  236 

for  goods  sold  and  delivered,  can  be  brought  when     .     .     .  433 

for  goods  bargained  and  sold,  can  be  brought  when     .     .     .  433,  436 
where  credit  is  given,  can  be  brought  when   .     .     .   434,  442,  443,  444 

where  the  vendee  refuses  the  goods 436,  438 

where  in  such  case,  the  vendor  resells 437 

where  the  goods,  although  they  do  not  correspond  to  the 

warranty,  are  retained 439 

where  the  vendee  refuses  to  pay  for  the  goods 441 

in  cases  of  fraud 446,  456 

where  the  vendee  fails  to  perform  his  contract 448 

where  the  vendor  refuses  to  surrender  the  goods     ....  449,  452 

where  he  retains  them  unreasonably 450 

where  the  contract  is  entire,  and  the  vendor  will  only  deliver 

a  part 451 
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INDEBITATUS  ASSUMPSIT,  —  continued. 

where  the  contract  is  in  the  alternative 453 

where  there  is  a  failure  of  warranty 454,  455 

where  the  vendee  refuses  to  receive  the  goods 457 

where  the  contract  is  broken  as  to  the  identity  of  the  article  458 

(See  REMEDY.) 
INDECENT  AND  IMMORAL  WORKS, 

sales  of,  are  void 488 

INFANT, 

who  is  an  infant  in  law 20 

when  bound  to  perform  executory  contracts  of  sale     .     .     .23,  24,  25 

when  not  bound :     .     .     .     .  23 

when  bound  to  perform  executed  contracts 26 

cannot  plead  infancy  as  a  defence  to  actions  in  tort  or  fraud         27,  28 

contracts  necessarily  injurious  to  him  are  void 22 

contracts  which  may  be  beneficial,  are  voidable 22 

when  and  how  he  may  avoid  contracts 22  n. 

his  contracts  with  adults,  binding  on  the  latter 21 

privilege  of  avoiding  contracts  personal  to 21 

burden  on  him  to  prove  his  infancy 21 

his  appointment  of  an  agent 22  n. 

disaffirming  contract,  must  return  consideration  if  he  has  it  .         24,  26 
his  right  to  return  property  purchased  and  recover  back  con- 
sideration paid 25 

cannot  avoid  or  affirm  for  part  only 25  n. 

what  constitutes  a  ratification  by  him  on  coming  of  age      29,  30  and  ns. 
is  bound  by  contracts  made  under  statute  authority  —  con- 
tracts' of  marriage  and  in  autre  droit  —  and  for   neces- 
saries  22  n.  32,  33 

what  are  necessaries 34-38 

province  of  court  and  jury  in  deciding  as  to  what  are  neces- 
saries       35  and  note 

caution  to  be  observed  by  tradesmen  in  sales  to  infants    .     .         36,  37 
not  liable  for  the  purchase  of  wares,  &c.,  to  carry  on  his 

trade 38 

liable  for  articles  consumed  as  necessaries  though  bought  for 

trade 

cannot  bind  himself  to  pay  a  sum  certain  even  for  neces- 
saries       

INSANITY, 

effect  of,  on  contracts  of  sale 

not  known  to  party  contracting  with  insane  person     .     .     .10,  12,  14 
INSOLVENCY, 

of  vendee,  concealment  of 176 

42 
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Section 

INTERPRETATION, 

express  warranty,  how  interpreted 361 

INTRINSIC  FACTS, 

when  the  concealment  or  misrepresentation  of,  is  a  fraud     .     172,  382 

L. 

LATENT  DEFECTS, 

warranty  against,  when  implied  .     .    *. 374,  375 

LAW,  MISTAKE  OF,     (See  MISTAKE.) 

LETTERS, 

contracts  made  by  • 129-133 

when  goods  are  ordered  by,  and  orderer  becomes  insane  or 

dies 133 

LIBELLOUS  WORKS, 

sales  of,  when  void 488 

LIEN, 

of  an  agent 72 

of  the  seller .•     .     .  282 

what  is  a  lien 282,  282  a,  284 

it  depends  upon  possession 283,  284,  288 

differs  from  stoppage  in  transitu 284 

when  payment  is  made  or  credit  given 285 

when  goods  remain  in  vendor's  hands  till  time  of  credit  has 

expired 285 

what  is  a  surrender  of  possession  sufficient  to  destroy  the  lien 

of  the  seller 286,  287 

it  does  not  depend  always  on  personal  and  actual  possession     291,  292 
what  is  a  sufficient  delivery  to  destroy  his  lien,  when  the 

goods  are  in  the  hands  of  a  third  person 287,  289 

when  a  part  delivery  will  destroy 290 

when  possession  is  voluntarily  surrendered  for  a  limited  space, 
or  a  special  purpose,  it  does  not  destroy  the  lien  of  the 

seller 292 

right  of,  does  not  prevent  transfer  of  title 300 

LUNATIC, 

when  he  can  be  a  party  to  a  contract  of  sale 9,  10,  11 

having  lucid  intervals 10 

liable  for  necessaries 14 

person  contracting  with,  not  aware  of  the  lunacy     .     .     .       10,  12,  13 

M. 
MANUFACTURED, 

contract  for  goods  to  be,  when  title  passes 233 
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Section 

MANUFACTURED,  —  continued. 

instalments  of  price  to  be  paid  at  different  stages  of  the 

work 234,  316 

when  orderer  supplies  materials 235,  3 17 

contract  to  manufacture,  not  within  Statute  of  Frauds     .     .     239,  260 
otherwise  of  a  sale  of  manufactured  goods  such  as 

vendor  usually  has  on  hand 239-260  c 

MARKET   OVERT, 

what  is *. 190 

sales  in,  when  void 191 

English  statutes  as  to 194-198 

law  of,  in  United  States 199 

MARRIAGE, 

executed  contracts  of,  by  an  infant  are  binding 32 

MARRIED  WOMEN, 

are  not  personally  liable  during  coverture 44 

unless  her  husband  is  civilly  dead 46 

or  is  an  alien,  and  has  never  resided  in  the  country  .     .  47 

or  is  unheard  of  for  seven  years 48 

or  unless  by  the  custom  of  London 49 

or  unless  the  husband  deserts  her 51 

or  is  divorced  from  her 52 

the  husband  is  liable  on  her  contracts  only  when  he  has 

authorized  or  assented  to  them 53,  54,  60 

consent  of  the  husband  is  presumed,  when      .     .     .     .     .       55,56,57 

when  liable  in  cases  of  fraud .         58,  59 

after  she  is  separated  from  her  husband,  when  he  is  liable  for 

her  contracts 62-66 

if  she  elope,  when  he  is  liable  on  her  contracts 64,  65 

MASTERS  OF  SHIPS, 

authority  of .  109 

can  delegate  his  authority,  when Ill 

may  purchase  equipments  for  the  vessel     .......  112 

when  liable  personally 113 

when  he  can  sell  ship  and  cargo 114-117 

can  only  sell  them  in  cases  of  moral  necessity 118 

MEASURE  OF  DILIGENCE, 

required  of  the  vendor,  in  preserving  goods  sold    ....  393 

MEMORANDUM, 

to  satisfy  Statute  of  Frauds,  by  whom  may  be  made    .  80,  82,  267,  268 

what  must  contain 266,  269,  270 

consideration 222,  257  n. 

substance  of  contract 257  n.  266 

names  of  contracting  parties .     .  257  n.  366 
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Section 

MEMORANDUM,  —  continued. 

must  show  which  is  buyer  and  which  is  seller 257  n. 

terms  of  credit  and  time  of  performance 257  n. 

signature  of  both  parties  not  necessary 266 

form  of  signing,  &c 266 

place  of  name  immaterial 266 

signed  by  agent 267 

entry  in  book  by  auctioneer 267 

by  broker 267 

agent  signing  must  appear  in  suit  as  a  third  party  ....  268 
terms  of  contract  in,  must  be  intelligible  without  resort  to 

parol  evidence 269 

price 222,  257  n.  270 

conditions 271 

in  several  papers 272 

MERCHANTABLE, 

warranty  that  goods  are,  when  implied 368-370 

MISREPRESENTATION, 

when  it  constitutes  fraud 165-173,  380-385 

(See  FRAUD.) 
MISTAKE, 

of  law,  does  not  avoid  a  contract 142 

unless  in  cases  of  fraud 143 

when  money  paid  under  a  mistake  of  law  can  be  re- 
covered        144 

of  fact,  avoids  a  contract  when 145 

if  it  be  an  injurious  mistake  of  a  material  fact    .     .  145,  146 
although  the  person  mistaking  might  have  avoided 

the  mistake 146 

of  the  person,  will  avoid  a  contract  when 147 

as  to  the  nature,  extent  or  quantity  of  the  subject-matter  or 

contract,  will  avoid  a  sale 148,  150,  151,  152,  377 

as  to  the  existence  of  the  article  sold,  will  avoid  the  con- 
tract    149,  184 

as  to  price,  when  it  avoids  a  contract 151,  153 

as  to  ownership  of  the  subject-matter 152 

as  to  sale  of  articles  of  arbitrary  value  and  of  absolute  value, 

distinction  between 154 

as  to  title  or  extent  of  interest,  when  it  avoids  the  contract  .  155 

of  facts,  and  ignorance  of  facts,  distinguished    .     .     .     .     .  157 

effect  of  lapse  of  time  before  discovery  of 157  a 

as  to  the  identity  of  the  property  sold 377,  458 

MOHATRA, 

is  fraudulent  .  •   .          .     .  517 
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• 
MONEY  HAD  AND  RECEIVED, 

action  cannot  be  brought  while  the  contract  remains  open 

and  rescinded 431,  453  & 

(See  RESCINDING  OF  CONTRACT.) 
can  be  brought  where  there  is  a  total  failure  of  the  vendee  to 

perform  his  contract 443 

MONOMANIA, 

upon  any  subject,  affords  presumption  of  incompetency  to 

contract 10 

MUTUAL  ASSENT,     (See  ASSENT.) 


NECESSARIES, 

what  are 34-36 

must  be  suitable  in  quantity  and  quality 36 

NEGOTIABLE  INSTRUMENT, 

may  be  sold  although  the  seller  have  no  legal  right  to  it  .     .  192,  199  a 
NOTE,  PROMISSORY, 

where  it  is  given,  the  contract  may  be  rescinded  on  failure  of 

warranty,  when 425 

when  property  must  be  returned  and  when  not ...  425 

given  for  price,  breach  of  warranty  may  be  shown  in  defence  425 

NOTES, 

of  broker,  under  Statute  of  Frauds 267 

NOTICE, 

of  failure  of  warranty 455,  455  a 


o. 

OFFER, 

should  be  accepted  within  reasonable  time 126,  127 

when  it  can  be  withdrawn 127 

when  binding  if  made  by  letter 129,  130,  131 

if  conditional,  acceptance  must  correspond 136 

ON  ARRIVAL, 

and  "  on  sale  and  return," 249 

OPINION, 

mere  expression  of,  is  not  a  warranty  ..'....    358,  360,  360  a 

ORDER, 

sent  by  letter,  when  it  is  considered  as  accepted     ....  131-134 

where  orderer  dies  or  becomes  insane,  after  order  is  sent     .  133,  134 

when  it  is  ambiguously  expressed,  the  orderer  is  liable     .     .  136 

where  the  goods  sent  are  not  according  to  the  order    .     .     .  136 
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Section 

ORDER,  —  continued. 

where  wrong  goods  are  sent  through  mistake  of  order,  what 

is  the  duty  of  orderer 138 

when  the  property  passes  to  the  orderer  of  articles  to  be 

made 233 

OUTLAWS  AND  PERSONS  ATTAINTED, 

cannot  sell 17 

P. 

PAROL  EVIDENCE, 

when  there  is  a  written  contract 358  a,  360 

bill  of  parcels  and  receipt 358  a 

PARTIES, 

to  contract  of  sale 9 

when  idiots  and  lunatics  can  be .x    .  10,  11 

drunkards  can  be           15 

outlaws  and  persons  attainted  can  be 17 

aliens 18,  19 

infants *.....  20-40 

married  women 40-66 

seamen 67 

slaves 68 

agents 70-123 

rights  and  duties  of    {See  VENDOR  AND  VENDEE.) 
remedies  of    (See  REMEDY.) 
PARTNERS, 

are  mutual  agents 119 

cannot  submit  any  matter  to  arbitration 120 

can  execute  a  specialty,  when 120 

may  bind  his  copartners,  when 121 

fraud  by 121 

where  exclusive  credit  is  given  to     ...    ^ 122 

PATENT  DEFECTS, 

not  covered  by  a  general  warranty 354 

PAYMENT, 

of  price  by  bill  or  note,  effect  of 219,  237 

PLEDGE, 

when  factor  may  and  when  not 104-107 

POSSESSION, 

the  ordinary  test  of  lien 283,  286 

when  it  is  not 291,  292 

retained  by  vendor  after  sale 518-528 

English  rule 522 

American  rule 423  et  seq. 
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PRICE, 

must  be  in  money  or  its  negotiable  representative  ....  218 

rights  of  parties  when  a  bill  of  exchange  or  note  is  taken     .  219 
must  be  definite  and  certain,  or  capable  of  ascertainment       220,  220  a 

something  to  be  done  before  fixed 220  6,  220  c 

when  nothing  is  said  as  to,  a  reasonable  price  is  implied  .     .  221 

reasonable  price  not  always  the  market  value 221 

must  be  actual  and  serious 223 

inadequacy,  when  sufficient  to  avoid  a  sale 224 

the  vendee  must  tender  the  whole  price  before  he  can  take 

any  of  the  goods '. 225 

duties  of  vendee  in  regard  to 403 

breach  of  warranty  may  be  shown  in  defence  to  note  or  bill 

given  for 425 

PROMISSORY  NOTE,  (See  NOTE.) 

PROSTITUTE, 

sales  to  a,  when  void 206,  488 

PROVISIONS, 

unwholesome,  contracts  for  the  sale  of,  are  void      ....  210 

when  a  warranty  is  implied  in  the  sale  of 373 

PUBLIC  POLICY, 

sales  against,  what  are 489,  491 

are  void 489 

sales  in  restraint  of  trade 492 

restrictions  as  to  time  and  place 492,  493 

sale  of  a  public  office 494 

agreements  not  to  bid  at  public  auctions 484,  495 

sales  in  violation  of  statutes 496 

sales  on  Sunday 500-502 

trading  during  war 503 

sales  of  goods  to  be  smuggled 208,  507,  509 

(See  FRAUDULENT  SALES.) 

PUFFERS, 

when  bidding  by,  at  auction  sales,  vitiates  the  sale      .     .     .  482-484 


R. 

RATIFICATION, 

of  his  contract  by  an  infant,  what  constitutes 29,  30,  31 

of  contracts  of  an  agent  by  his  principal 77 

REASONABLE  TIME, 

in  returning  goods,  what  is 405,  422,  426 

RECEIPT, 

constitutes  a  warranty,  when 358 
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Section 

REGRATING, 

not  now  illegal 490 

REMEDY  FOR  A  BREACH  OF  CONTRACT  OF   SALE, 

trover  may  be  brought,  when      ....  430,  434,  440,  442,  446,  449 

assumpsit  may  be  brought,  when 430 

while  the  contract  is  open  a  special  action  must  be  brought  .  431 

when  it  is  rescinded,  money  had  and  received  will  lie  .     .     .  431 

when  there  is  fraud  an  action  on  the  case  will  lie     ....  432 

indebitatus  assumpsit  for  goods  sold  and  delivered  may  be 

brought,  when 433 

indebitatus  assumpsit  for  goods  bargained  and  sold  may  be 

brought,  when 433 

when  a  special  declaration  is  necessary 433,  445 

what  action  will  lie  on  a  breach  of  a  sale  on  credit  and  when  434 

of  the  seller,  where  the  vendee  refuses  to  take  the  goods 

after  the  title  is  passed     .     , 436 

resale 436,  436  a,' 437 

before  the  title  is  passed 438 

where  the  goods,  though  not  corresponding  to 

the  agreement,  are  retained  by  the  vendee   .  439 

where  the  title  is  not  transferred,  and  the  ven- 
dee refuses  to  pay  for  the  goods     ....  440 
where  the  title  is  transferred,  and  the  vendee 

refuses  to  pay  for  the  goods 441 

where  credit  has  been  given      ....       434,  442,  443 
where  the  vendee  refuses  to  give  a  note  or  bill 

according  to  his  agreement 434,  444 

where  the  vendee    has    wrongfully    possessed 

himself  of  the  goods    ....  313,  444  a,  445  a,  446 

in  cases  of  fraud 445  a-447 

where  goods  sold  are  to  be  paid  for  partly  in 

money  and  partly  in  other  goods    .     .     .     .  445 

where  to  be  paid  for  in  other  goods,   and  the 
latter  are  delivered,  and  payment  for  them 

enforced 445 

of  the  buyer,  where  there  is  a  total  failure  by  the  vendor  to 

perform  the  agreement 448 

where  there  is  a  partial  failure .     .     .     .     .       448,  448  a 
where   the   vendor    refuses   to   surrender   the 

goods 449,452 

where  he  retains  them  for  an  unreasonable 

time 450 

where  the  contract  is  an  entirety,  and  the  ven- 
dor refuses  to  deliver  the  whole  451 
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Section 

REMEDY  FOR  A  BREACH  OF  CONTRACT  OF  SALE,—  continued. 

of  the  buyer,  demand  when  necessary 453  a 

where  the  contract  is  alternative,   there  must 
be  a  special  declaration,  and  so  on  failure  of 

warranty 453,  454 

in  cases  of  a  breach  of  warranty 455,  455  a 

notice  of  failure 455,  455  a 

in  cases  of  fraud    ......  379,  445  a,  456,  458  a 

in  case  the  vendor  receives  goods  back  which 

do  not  correspond  to  the  warranty      .     .     .  456 
where   the  vendee  is  specially   authorized   to 
return  goods  not  corresponding  to  the  war- 
ranty      456 

on  breach  of  warranty,  on  a  sale  by  sample     .  456 

return  and  offer  to  return  .     .     .455,  456  a 
where  the  vendor  utterly  refuses  to  receive  the 

goods  again 457 

where  the  contract  is  broken  as  to  the  identity 

of  the  article 458 

RESCINDING  THE  CONTRACT  OF  SALE, 

the  parties  may  rescind,  where  there  is  a  special  agreement 

to  that  effect 416,  417,  456 

must  return  or  offer  to  return  what 

has  been  received 417  a 

*"  where  there  is  a  breach  of  contract 

on  a  sale  by  sample 418 

where  the  vendor  receives  back  the 

goods  unconditionally  ....  419,  456 
in  cases  of  fraud  .  .  379,  420,  445  a,  456 
in  cases  of  breach  of  contract  of 

warranty,  when 421,  422,  455 

when  the  contract  is  executory  .     .  422 

vendee  to  have  time  for 

examination     ....          422  a 
when  the  contract  is  entire,  and  the 

seller  will  only  deliver  a  part .     .  451 

where   there   is   a  failure   of  title, 

when 423 

where  there  is  an  utter  inability  or 
refusal  to  perform  the  contract  by 

one  party 424,  448 

where  a  bill  of  exchange  Has  been 
given,  and  there  is  a  failure  of 
warranty 425 
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Section 

RESCINDING  THE  CONTRACT  OF  SAW,  — continued. 

the  parties  may  rescind,  where  the  vendee  refuses  to  deliver 

the  goods  after  the  title  is  passed  452 

only  party  without  fault  can  rescind          424  a 

duty  of  a  vendee  in  rescinding  a  contract 426 

must  return  the  goods  in  reasonable  time    ....  418,  422,  426 

if  of  any  value 425 

must  have  time  for  examination 422  a 

should  return  goods  not  satisfying  warranty    ....     455,  456 

offer  to  return 456  a 

both  parties  must  be  replaced  in  the  same  position  when  a 

contract  is  rescinded 422,  427 

right  of  vendor  to  rescind  on  failure  of  vendee  to  perform 

condition 457  a 

RESELL, 

when  vendor  may  and  how     ....     314,  402,  404,  436,  436  a,  437 
RETURNING  GOODS, 

goods  must  be  returned  within  reasonable  time 418,  426 

if  of  any  value 425 

vendee  to  have  opportunity  for  examination 422  a 

should  return  goods  that  do  not  satisfy  warranty,  when    455,  455  a,  456 
offer  to  return  equivalent  to  return 456  a,  458  b 


SALE, 

what  is  a,  by  the  Common  Law 1,  8 

Roman  law 2,  7 

Scottish 4,  5 

Holland 3 

France 2,  5 

parties  to  contract  of 9 

idiots  and  lunatics 10-15 

drunkards 15 

outlaws  and  persons  attainted 17 

aliens 18,  19 

infants 20-39  a 

married  women 40-66 

seamen 67 

slaves 68 

agents 70-123 

auctioneers 79-84 

brokers 85-90 

factors                                                                             .  91-107 
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Section 

SALE,  —  continued. 

ships'  husbands 108 

masters  of  ships 109-118 

partners 119-122 

mutual  assent  of  parties  to,  when  implied 125 

when  given  by  letter    ....      129-133 

where  there  is  a  mistake  of  law .     142-144 

where  there  is  a  mistake  of  fact  145-157  a 

where  there  is  fraud     ....  158-182  a 

by  misrepresentation .     .      165-173 

by  concealment      .     .     .      174-18J. 

Subject  of, 

must  have  an  actual  or  possible  existence    ....  149,  184-187 

must  belong  to  the  seller,  to  pass  the  title 188 

goods  to  be  purchased  by  vendor       .     .     .     .     .     .     .  186,  186  a 

sale  of  in  market  overt 190-199 

statute  as  to  in  England 194,  195 

where  it  is  acquired  by  fraudulent  means  it  can  be  sold .     200,  202 
where  acquired  by  felony  or  finding  it  cannot  ....  201 

right  of  the  purchaser  where  there  is  a  total  or  partial 

failure  of  title  to 203,  205 

must  not  be  prohibited  from  sale  by  law,  or  morals,  or 

public  policy 206,  210 

unwholesome  or  tainted  provisions 210 

animals  ferce  naturae 211-215 

The  Price, 

must  be  in  money  or  its  negotiable  representative     .     .  218 

when  a  bill  of  exchange  or  promissory  note  is  taken      .  219 

must  be  definite  and  certain 220 

actual  and  serious 223 

something  remaining  to  be  done  to  fix 220  6,  220  c 

inadequacy  of,  when  it  avoids  a  sale 224 

when  nothing  is  said  as  to  price,  a  reasonable  price  is 

implied 221 

Different  Species  of  Contracts  of  Sale, 

express  and  implied  contracts 229,  230 

executed  and  executory  contracts 231-239  a 

of  goods  to  be  manufactured,  when  title  passes    .     .     .  233 

when   payment  is  by  instalments  at  different 

stages  of  the  work 234 

when  orderer  supplies  materials 235 

entire  and  severable  contracts 240-245  b 

conditional  contracts 246 

"  on  arrival,"  "  on  sale  and  return,"  what  is  ....  249 

"on  trial"   .  250 
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Section 

SALE,  —  continued. 
Lien  of  the  Seller, 

depends  ordinarily  on  possession 283,  291,  292 

what  is  a  sufficient  surrender  of  possession  to  destroy    .  286,  288 
Delivery, 

different  species  of 295 

what  sufficient  to  pass  the  title 296-313 

what  in  executory  contracts,  where  the  article  is  to  be 

made 315-317 

what  sufficient  to  destroy  the  right  of  stoppage  in  tran- 

situ 331-342 

Stoppage  in  Transitu, 

effect  of 320,  321 

who  may  exercise  the  right  of 323,  324 

how  and  when  it  may  be  exercised ' 320-340,  399 

when  the  transit  is  determined 331-347 

effect  of  part  delivery  on 342 

assignment  on 343-347 

Warranty, 

who  can  make 350,  351 

what  constitutes  an  express 352-362 

when  a  warranty  is  implied  .     .  • 366 

as  to  title 367-367  i 

that  the  goods  are  merchantable 368-370 

that  the  goods  are  fit  for  the  use  and  purpose 

for  which  they  were  bought 371 

in  executory  contracts 371,  372 

in  the  sale  of  provisions 373 

as  to  latent  defects 374,  375 

in  sales  by  sample 376,  376  a 

where  goods  are  not  of  the  nature  supposed   .     .  377 

contract  may  be  rescinded  for  failure  of,  when      .     .  421,  422,  456 
Duties  and  Eights  of  Parties, 

duties  of  vendor 387-396 

rights  of  vendor .  398-402 

duties  of  vendee 403-406 

rights  of  vendee 407-414 

Rescinding  the  Contract  of  Sale, 

when  parties  may  rescind 416-428 

a  breach  of  contract  of  warranty 421,  422 

a  failure  of  title 423 

a  total  inability  or  refusal  by  either  party  to  perform 

the  contract ' 424,  448,  452 

where  the  vendor  receives  back  the  goods  uncon- 
ditionally       419,  456 
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Section 

SALE,  —  continued. 

Rescinding  the  Contract  of  Sale, 

fraud 379,  420,  445  a,  456 

duty  of  parties  in  rescinding 426,  427 

Remedies  and  Damages, 

remedies  of  parties  for  breach  of  contract 430-458  6 

(See  REMEDY  AND  DAMAGES.) 
Sales  by  Auction, 

when  completed 461,  462 

effect  of  fraud  or  mistake  in 462 

printed  condition 463 

operation  of  Statute  of  Frauds  on 465-469 

effect  of  by-bidding,  puffing,  &c.,  on 482-484 

effect  of  a  combination  of  persons  to  depress  the  price  .  484 
Illegal  and  Fraudulent  Sales, 

sales  contra  bonos  mores 488 

against  public  policy 489-495 

in  violation  of  a  statute 496-502 

with  an  enemy 503 

of  smuggled  goods 208,  507-509 

a  sale  good  in  itself  is  void  if  in  furtherance  of  illegality  505-507 

fraudulent  sales  by  debtors 512-516 

where  there  is  no  change  of  possession    .     .  518-529 
SALE  AND  RETURN, 

property  passes  upon  delivery 245  6,  249 

subject  to  the  condition 313  a 

remedy  of  parties 456 

SAMPLE, 

delivery  of,  part  of  property  sold' 280 

taking  of  a,  effect  upon  stoppage  in  transitu 338 

warranty,  in  cases  of  sale  by 376,  376  a 

vendor  may  rescind  where  there  is  a  sale  by,  when     .     .     .  418 
SEAMEN, 

contracts  of    ......' 67 

SELLER,  (See  VENDOR.) 
SEYERABLE  CONTRACTS, 

definition  of  and  incidents  of 242-245  b 

SHIPS'  HUSBAND, 

duties  and  powers  of 108 

SHIPS,  MASTERS  OF, 

powers  and  duties  of ' 109-118 

(See  MASTERS  OF  SHIPS.) 
SLAVES, 

their  rights  to  contract 68 

can  buy  only  themselves 68 
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SMUGGLED  GOODS, 

contracts  for  the  sale  of,  when  binding 208,  507-509 

SOUND, 

meaning  of  the  term  "  sound,"  as  used  in  the  warranty  of  a 

horse -    .     .     .     ,  362 

STATUTE, 

sales  in  violation  of,  are  void 206,  207,  496-509 

contracts  authorized  by  statute  when  made  by  an  infant  are 

binding 32 

of  frauds     (See  STATUTE  OF  FRAUDS.) 
STATUTE  OF  FRAUDS, 

history  of 256 

fourth  section  of,  requires  what 257 

what  is  a  contract  to  be  performed  in  a  year  under  the 

statute 258 

seventeenth  section  requires  what 259 

when  it  applies  to  executory  contracts,  and  when  not     .  260 

does  not  apply  to  contracts  to  manufacture  goods    239,  260  and  n. 
applies  to  sales  which  have  no  reference  to  labor  to  be 

expended  on  them 260-260  c 

includes  sales  where  several  articles  are  bought,  each 

for  less  than  ten  pounds 261 

what   are   goods,   wares,  and   merchandise   within  the 

statute 262,  263 

must  be  goods,  wares,  and  merchandise  as  such,  not 
involving  the  procurement  of  work,  labor,  or  skill  as 

essential  ingredients 262 

whether  sales  of  stock  are  within 263  and  note 

promissory  notes 263  n. 

sales  by  auction  are  within 264 

what  the  memorandum  required  must  contain  .     .  257  n.,  265,  266, 

269,  270 

as  to  price 222 

what  is  an  agent  under  this  statute 267,  268 

requisitions  as  to  price 222,  257  n.,  270 

terms 269,  270 

conditions 271 

requisitions  as  to,  in  several  papers 272 

as  to  giving  in  earnest  or  part-payment  .     .     273,  273  a,  274,  275 
what  is  the  acceptance  and  delivery  required    ....  276 

must  be  a  final  and  absolute  appropriation  by  the  pur- 
chaser, and  surrender  by  the  seller     .     .     .  \   .     . '  .  276 

acceptance  by  a  middle-man  not  sufficient 276 

delivery  to  third  person  as  bailee  of  the  purchaser    .     .  277,  278  b 
goods  already  in  possession  of  vendee 277 
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Section 

STATUTE  OF  FRAUDS,  —  continued. 

possession  retained  by  vendor  as  agent  of  vendee     .     .  278 

vendee  under  description  or  warranty,  must  have  time 
to  examine,  and  receipt  of  goods  in  such  case  not 

necessarily  an  acceptance 278  a 

whether  acceptance  must  be  such  as  to  preclude  the 
vendee  from  objecting  to  a  deficiency  in  the  quantity 

or  quality  of  the  goods 279  and  note 

acceptance  must  be  such  as  to  show  that  the  contract 

has  been  made,  not  that  it  has  been  fulfilled     .     .     .         279  n. 

acceptance  of  part  of  the  goods  sold 28 

delivery  of  sample  part  of  the  property  sold    ....  28 

statute  fixes  no  time  within  which  the  acceptance  and 

receipt  must  take  place 280  a 

may  be  made  subsequent  to  contract  of  sale     ....          280  a 

operation  of,  upon  sales  by  auction 465-469 

memorandum  may  be  made  by  clerk,  when 468 

requisitions  of  the  fourth  section 257,  258 

seventeenth  section 259,  276 

executory  contracts  for  future  delivery,  and  for  sale  of  arti- 
cles vendor  is  making  and  usually  has  for  sale,  within  .     .  239 
but  not  contracts  essentially  for  manufacture  of  goods      .     .  239 
STOLEN   GOODS, 

cannot  be  sold 188,  200,  201 

STOPPAGE  IN  TRANSITU, 

source  and  history  of 318  n. 

how  it  differs  from  a  lien 284,  318,  319 

a  contract  is  not  rescinded  by 320 

effect  of 320,  321 

who  may  exercise  the  right  of 323,  324 

how  it  may  be  exercised 325,  332  a 

when  it  can  be  exercised 326-340,  399 

when  the  goods  must  be  unpaid  for 327 

effect  of  partial  payment .  327 

credit 327 

composition  of  the  debt 

the  vendee  must  be  insolvent 329 

the  goods  must  be  in  transit 330 

goods  are  considered  in  transit 

what  delivery  sufficient  to  defeat  the  right 331,  332 

when  and  how  the  transit  is  determined 331-340,  401 

the  goods  must  have  come  to  the  hands  of  the  vendee 
or  his  agent,  not  for  the  purpose  of  transmission  to 
him.  332-338 
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Section 

STOPPAGE  IN  TR ANSITU,—  continued. 

goods  have  been   delivered  to  vendee  by  mistake  of 

middle-man  after  notice  by  vendor 333 

sufficient  to  defeat  stoppage,  if  vendee  has  obtained  con- 
structive possession .  334 

unless  goods  are  on  their  passage  or  in  hands  of 

third  person  for  transmission 334,  336 

they  must  have  reached  the  place  of  present 

destination 335 

if  agent  holds  for  transmission  to  vendee  the  right  continues     336,  337 
if  for  custody,  or  sale,  or  transmission  to  foreign  market, 

right  is  lost 336,  337 

goods  deposited  for  vendee  in  public  store     ......          337  a 

taken  by  vendee  before  reaching  destination 342  a 

taking  of  samples,  effect  of 

effect  of  symbolical  delivery 339 

effect  of  giving  a  delivery  order 340,  341 

part  delivery  on 342 

transferring  a  bill  of  lading     .          343-347 

SUBJECT  OF  SALE, 

must  have  an  actual  or  possible  existence  at  the  time  of  sale     149,  184 
or  must  be  the  natural  product  or  expected  increase  of  some- 
thing to  which  the  seller  has  a  present  vested  right  .     .     .  185 
a  mere  possibility  or  contingency  not  dependent  on  a  present 

property  or  interest,  cannot  be  sold 186 

goods  not  the  property  of  the  vendor  at  the  time  of  sale .     .  186,  186  a 
need  not  have  a  physical  and  corporeal  existence    ....  187 

to  pass  title,  must  belong  to  the  vendor,  and  he  can  only  sell 

his  legal  interest 188 

where  the  vendor  has  obtained  a  title  by  fraudulent  means 

he  can  sell 200,  202 

where  he  has  stolen  or  found  goods  he  cannot  sell  ....  201 

where  sale  is  made  by  fraudulent  purchaser,  title  passes  to 

innocent  third  party 

must  be  neither  prohibited  from  sale  by  law,  morale,  nor 

public  policy 206,207 

where  it  is  smuggled  the  sale  is  good,  when 

unwholesome  provisions  cannot  be  legally  sold  unless  for  an 

innocent  purpose 

animals  ferce  natures  can  be  sold,  when 211-215 

SUNDAY, 

sales  on,  when  void 500-502 

SYMBOLICAL   DELIVERY, 

different  forms  of  312-312  c 
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SYMBOLICAL  DELIVERY,  —  continued. 

when  it  passes  the  title  to  goods  sold   .....      312,  312  6,  312  c 
effect  of  upon  stoppage  in  transitu  ........  339 


T. 

THIEF, 

cannot  sell  a  thing  stolen 188,  200,  201 

sales  by,  statutes  in  England  in  respect  to 194-198 

TIME, 

of  delivery,  when  essential 310 

TITLE, 

when  the  vendor  has  no  title  he  cannot  sell 201 

when  he  has  a  partial  title  he  may  sell,  when 202 

rights  of  vendee  on  failure  of 203,  304 

on  failure  of  title  to  part,  contract  severable  or  indivisible    .     204,  205 
when  it  is  passed  in  cases  where  goods  are  ordered  to  be 

made ' 233-235 

(See  EXECUTORY  CONTRACTS  OF  SALE.) 

what  acts  are  necessary  to  pass  the  title  to  goods    ....     296—317 
does  not  pass  while  any  thing  material  remains  to  be  done 
to  the  property  as  between  vendor  and  vendee     ....     296,  298 

goods  must  be  separated  and  identified 296  a 

how  far  intention  of  parties  will  operate  to  pass  title  .     .     .          298  a 
where  vendor  has  done  all  required  of  him  as  to  a  certain 

part  of  the  goods 299 

where  vendor  has  done  all  required  of  him  as  to  the  whole       .      300 
delivery  is  not  necessary  to  pass  title   to   specific  chattel 

sold 300  and  note 

on  "  sale  and  return "  title  passes  on  delivery 313  a 

on  sale  of  goods  to  be  manufactured  or  grown 315 

to,  be  paid  for  by  instalments 315,316 

warranty  of,  implied  when 367 

contract  may  be  rescinded  on  failure  of,  when 423 

not  to  pass  until  payment 313,  457  a 

TRADING, 

with  an  enemy  during  war  illegal,  when 503 

TEANSITUS.     (See  STOPPAGE  IN  TRANSITU.) 

TRIAL,   SALES  ON, 

property  sold  on,  to  be  retained  only  the  agreed  or  a  reason- 
able time 128,  250 

incidents  of 245  6,  246,  250 

remedies  of  parties 456 

43 
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INDEX. 


Section 


TROVER, 

may  be  brought  by  the  vendee  when  the  vendor  refuses  to 

deliver,  when 413 

when  it  may  be  maintained 430,  434,  440,  442,  446,  449 

(See  REMEDY.) 


USAGE   OR  CUSTOM, 

sales  governed  by,  when 


u. 


230 


V. 

VENDEE, 

may  abandon  the  contract  on  a  failure  of  title,  when  .     .     .  203,  204 
must  take  the  goods,  when  there  is  no  agreement  as  to  de- 
livery   301,  404 

may  reject  the  contract  on  the  ground  of  fraud,  when  .     .     .  385,  411 

duties  of,  in  regard  to  price ' 403 

is  liable  for  rent  and  expenses  of  keeping  the  goods,  when  .  404 

duties,  when  the  goods  are  not  such  as  were  ordered  .     .     .  404,  405 

must  return  them,  when 405,411 

can  rescind  the  contract,  when    ....    406  and  note,  407,  415-428 

rights  where  there  is  a  total  or  partial  failure  of  title  .     .     .  407 

where  the  goods  sold  do  not  correspond  to  warranty    .     .     .  408 
when  he  can  resell  goods  consigned  to  him     ....  409,  436,  436  a 

rights  of,  when  the  vendor  refuses  to  deliver 412,  413 

when  the  vendee  is  bound  by  the  maxim  caveat  emptor     .     .  416 
may  rescind  where  there  is  a  special  contract  enabling  him  to 

do  so 417 

must  return  or  offer  to  return 417  a 

where  there  is  a  sale  by  sample 418 

where  the  vendor  receives  back  the  goods     .     .     .  419 

where  there  is  fraud 420 

where  there  is  a  warranty,  in  some  States      .     .*  421  and  note 

where  the  contract  is  executory 422,  422  a 

where  there  is  a  failure  of  title 423 

where  there  is  a  refusal  or  inability  to  perform  the 

contract 424 

right  to  rescind  only  in  party  without  fault    .     .     .  424  a 
when  bill  or  note  has  been  given  for  goods  war- 
ranted      425 

duty  of  a  vendee  in  rescinding  a  contract 426 

(See  RESCINDING  THE  CONTRACT.) 
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VENDEE,  —  continued.    • 

remedies  of  a  vendee  in  case  of  breach  of  contract    .     .     .  448-458  6 

(See  REMEDY.) 

duty  of,  when  the  warranty  is  broken  and  the  price  is  paid  .  455 

VENDOR, 

can  only  sell  what  he  has  a  legal  title  to    .......     188,  387 

unless  in  the  case  of  a  negotiable  instrument    .....     192,  387 

cannot  sell  goods  stolen  or  found,  so  as  to  pass  a  good 

title   .................  200,  201,  387 

can  sell  goods  obtained  fraudulently     ........    200,  387 

can  only  recover  the  agreed  price,  when  it  has  been  fixed     .  222 

can  sell  animals  ferce  natures  ...........     211-215 

is  bound  to  deliver  the  goods  sold,  when  and  how   .     .     .  388,  390,  392 
where  credit  is  given    ...........  388 

is  bound  to  deliver  the  goods  sold,  where  there  is  an  express 

agreement  ................  389 

must  do  all  that  is  required  by  the  usage  of  trade  ....  389 

must  deliver  the  goods  at  what  place    ........  391 

measure  of  diligence  required  by  vendor  in  preserving  goods 

sold   ..........     .     .......  393 

is  entitled  to  be  paid  for  storage  and  expenses,  when  .     .     .  394 

must  make  good  his  warranty  according  to  its  terms    .     .     .     363,  395 
cannot  enforce  his  contract  when  he  is  guilty  of  fraud  .     .     .  396 

has  a  lien  when  and  under  what  circumstances    ....  282-293,  398 

what  will  divest  him  of  his  lien   .....     .....     286-293 

(See  LIEN.) 
duties  of,  as  to  delivery,  so  as  to  pass  the  title   ....  297,  302-317 

has  no  claim  on  vendee  for  services  in  relation  to  delivery    .          297  a 
duties  of,  in  regard  to  custody  of  goods  left  in  his  possession 

after  sale     ...............   301  a,  301  6 

not  bound  to  deliver  until  price  tendered  .......  303 

(See  DELIVERY.) 
remedy  of,  where  the  vendee  refuses  to  accept  goods,  by 

action  or  sale  ...............  314 

not  liable  beyond  the  express  terms  of  warranty    ....  363 

has  a  right  of  stoppage  in  transitu,  when  ......  320-347,  399 

how  this  right  is  determined  ........  331-340,  401 

rights  of,  where  the  sale  is  conditional  ........  400 

may  sell  the  goods  upon  refusal  of  them  by  the  vendee, 

when  ..................     314,402 

may  rescind,  when   ..............     415-428 

(See  RESCINDING  THE  CONTRACT  OF  SALE.) 
remedies  of  a  vendor  in  case  of  breach  of  a  contract  .     .     .     430-447 

(See  REMEDY.) 
may  resell,  when  ..........     314,402,404,436,437 
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Section 

WARRANTY, 

need  not  proceed  from  the  vendor  personally 350 

by  agent,  when  binding 71,  350  n.,  351 

what  constitutes  an  express  warranty 352,  357 

seller  must  make  good  his  warranty  according  to  its  terms    .  353 

general,  does  not  extend  to  patent  defects 354 

express,  is  binding,  although  the  seller  examines  the  goods  .  355 

when  words  of  description  create  a  warranty 358 

bill  of  parcels  given,  parol  evidence  of  an  oral  warranty 

seems  admissible 358  a 

when  it  must  be  made 356 

need  not  be  made  directly  to  vendee 357  a 

simple  commendation,  or  mere  expression  of  opinion  is  not 

a  warranty 358,  360,  360  a 

if  contract  of  sale  is  reduced  to  writing  in  full,  that  must  be 

taken  as  the  evidence  of  the  entire  contract 360 

if  in  such  contract  there  be    express  warranty  of  certain 

qualities 360 

express,  how  interpreted .  361 

meaning  of  "  sound"  in  a  warranty  of  a  horse 361,  362 

vendor  not  liable  beyond  the  express  terms  of    .....  363 
implied  warranty,  difference  between  old  form  of  declaring 

on,  and  new  form 364,  365 

when  a  warranty  is  implied 366 

when  a  warranty  of  title  is  implied 367 

when  not 367  a 

vendee  may  refuse  to  accept  unless  vendor  makes  clear  title  .  367  6 
whether  vendee  may  sue  on  implied  warranty  of  title 

before  eviction 367  b 

when  a  warranty  that  goods  are  merchantable  is  im- 
plied   368 

where  the  goods  are  not  open  to  the  buyer's  examina- 
tion        369 

sound  price,  when  it  implies  a  warranty 370 

when  a  warranty  that  goods  are  fit  for  the  use  and  pur- 
pose for  which  they  are  intended  is  implied  ....  371 
when  a  warranty  is  implied  on  an  executory  contract  to 

supply  or  make  goods 371,  372 

when  a  warranty  arises  on  the  sale  of  provisions  .     .     .  373 

when  a  warranty  is  implied  against  latent  defects  .     .     .  374;  375 

where  goods  are  sold  by  sample 376,  376  a 
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where  goods  are  not  of  the  nature  of  those  for  which 

they  are  sold 377 

contract  may  be  rescinded  for  breach  of,  when  ....  421,  422,  456 

vendee  to  have  time  for  examination 422  a 

breach  of,  may  be  shown  to  reduce  damages  in  action  on  bill 

or  note  for  the  price 425 

remedy  of  vendee  for  breach  of 454 

direct  and  consequential  damages 454,  454  a 

where  goods  do  not  satisfy,  there  should  be  notice  and  offer 

to  return,  but  this  is  not  essential  to  a  recovery  ....  455 

WEAK-MINDED  PERSONS, 

when  their  contracts  are  void 11 

WRITTEN  CONTRACT, 

merges  all  previous  negotiation 358  a,  360 

bill  of  parcels  or  receipt 358  a 


THE    END. 
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